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SUPREME  JUDICIAL  COURT 


OF  THE 


STATE  OF  MAINE, 


Kbnnebec  &  Portland  Railroad   Compakt,  in  equity,  vi» 
Portland  &  Kennebec  Railroad  Company  and  others. 

Mortgage  of  railroad,  franchisey  and  oUier  property—foreclosure  of 

The  Kennebec  &  Portland  Bailroad  Company,  on  the  ISth  of  October,  1852, 
porsnant  to  a  vote  of  its  directors,  mortgaged  its  road,  franchise,  and  other 
property  to  certain  persons  named,  in  trust,  for  the  benefit  of  the  holders  of  a 
certain  class  of  its  bonds,  daly  issued  by  the  company,  with  interest  payable 
semi-annually.  The  company  haring  neglected  to  pay  the  interest  coupons 
doe  on  the  bonds,  on  and  after  April  1, 1856,  the  trustees,  upon  due  application 
by  the  holders  of  the  bonds  to  an  amount  exceeding  one-third  of  the  amount 
of  the  mortgage,  on  the  18th  of  October,  1859,  in  accordance  with  the  Public 
Laws  of  1857,  e.  57,  gave  the  public  notice,  and  caused  the  same  to  be  published, 
and  a  copy  of  the  printed  notice  recorded  at  the  time  and  place  and  in  the 
manner  prescribed  in  said  statute,  for  the  purpose  of  obtaining  a  foreclosure  of 
tiie  mortgage  for  the  breach  of  its  condition.  In  a  bill  to  redeem,  Held,  by  a 
aM^ority  of  the  ooort,  that  the  mortgage  was  legally  foreclosed. 

Bill  in  equity  against  the  Portland  &  Kennebec  Railroad 
Company,  John  Patten  and  Marshal  S.  Hagar,  tenstees,  Richard 
D.  Rice,  George  F.  Patten,  William  D.  Sewall,  Darius  Alden,  N« 
M.  Whitmore,  Geo.  F.  Sliepley,  J.  B.  Brown,  and  Horatio  N. 
Jose.  i 

Case  heard  on  bill,  answer  and  proofii. 

vol.  ux.  2 
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The  bill  alleges,  substantially,  that  in  1850,  the  plaintiff  corpora- 
tion was  a  legal  corporation,  owning  and  possessing  a  railroad 
extending  from  Augusta,  through  Brunswick  and  Yarmouth,  to 
Portland,  thence  to  a  junction  with  the  Portland,  Saco  &  Ports- 
mouth Railroad,  at  Cape  Elizabeth,  with  a  branch  from  Brunswick 
to  Bath. 

That  in  constructing  the  road  between  Augusta  and  Yarmouth, 
including  the  biunch,  the  plaintiff  corporation  issued  stock,  known 
as  "  original  stock,"  to  the  amount  of  seven  hundred  thousand  dol- 
lars, and  " old  preferred  stock"  to  the  amount  of  two  hundred  and 
forty  thousand  dollars,  on  the  last  named  of  which  dividends  of  ten 
per  cent  per  annum  were  payable. 

That  to  construct  the  road  from  Yarmoutli  to  the  Junction,  the 
plainti£&  agreed  with  persons  unknown,  that  if  they  would  furnish 
the  means,  exclusive  of  land  damages,  depots,  and  furniture,  tlie 
plaintiffs  would  issue  to  them  stock  known  as  **  Yarmouth  stock," 
and  secure  to  the  holders  thereof  the  whole  income  of  that  portion 
of  the  road,  until  they  were  paid  the  principal  and  ten  per  cent 
annual  interest,  and  secure  the  payment  by  a  first  mortgage  of  that 
portion  of  the  road  and  franchise,  and  that  they  accordingly  issued 
stock  to  the  amount  of  two  hundred  and  four  thousand  and  two 
hundred  dollars  payable  at  ten  per  cent,  and  secured  the  same  by  a 
mortgage  to  Reuel  Williams,  John  Patten,  and  J.  B.  Carroll,  in 
trust,  who  accepted. 

That  to  construct  and  equip  the  railroad,  the  plaintiffs,  under  due 
legislative  authority,  borrowed  of  certain  towns  along  the  line  of 
the  road,  and  of  persons  unknown,  eight  hundred  thousand  dollars 
in  money  and  scrip,  and  secured  them  by  a  mortgage  of  nineteen- 
twentieths  of  the  road  and  franchise  to  commissioners  of  the  sink- 
ing fund,  provided  by  the  loan  act,  and  another  mortgage  of  one- 
twentieth  to  John  Patten,  Marshal  S.  Hagar,  and  Joseph  McKeen, 
in  trust,  subject  to  the  former  mortgage ;  that  in  1851  the  plaintiffs 
issued  and  sold  bonds,  known  as  "  first  mortgage  bonds,"  to  the 
amount  of  two  hundred  and  thirty  thousand  dollars,  with  interest 
payable  semi-annually,  and  secured  the  same  by  mortgage  to  Patten, 
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Hagar,  and  McKeen,  in  trust,  subject  to  the  prior  mortgages ;  that 
in  1862,  the  plaintifis  issued,  and  sold  in  part,  "  second  mortgage '' 
bonds  to  the  amount  of  two  hundred  and  fifty  thousand  dollars,  and 
secured  them  by  mortgage  to  Patten,  Hagar,  and  McKeen,  in  trust, 
subject  to  prior  mortgages ;  that  in  1864  the  plaintiffs  issued  **  new 
preferred  stock  "  to  the  amount  of  one  hundred  and  twenty  thou- 
sand dollars,  payable  with  interest  at  three  per  cent  semi-annually, 
making  the  entire  cost  of  the  road,  completed  and  equipped,  two 
million  five  himdred  and  forty-four  thousand  two  hundred  dollars ; 
that  in  1863  the  old  preferred  stock  was  surrendered  and  new  cer- 
tificates, on  which  semi-annual  dividends  <tf  three  per  cent  were 
payable,  were  issued  to,  and  received  by  the  holders  thereof,  and 
the  holders  of  the  Yarmouth  stock  relinquished,  for  the  benefit  of 
the  "  old  preferred  stock,"  four  of  the  ten  per  cent,  payable  as 
mentioned. 

That  in  1867,  the  interest  on  the  first  and  second  mortgage  bonds 
not  having  been  paid.  Patten,  Hagar,  and  McKeen,  as  trustees,  in 
behalf  of  the  bondholders,  and  for  breach  of  the  condition  of  the 
mortgages,  took  the  possession  and  management  of  the  road,  fi*an- 
chise,  etc.,  and  continued  to  hold  the  same  until  1864,  taking  the 
income,  rents,  and  profits. 

That  in  1861,  one  Lambard,  Southard,  Thompson,  Alden,  "Whit- 
more,  Patten,  and  Sewall  were  elected  directors  of  the  pkintift 
company,  and  so  continued  until  December,  1864,  Lambard  being 
president ;  that  it  was  their  duty  to  do  all  things  necesiary  for  the 
fidthful  administration  of  the  affairs  of  the  corporation ;  and  that 
the  trustees  ought  to  be  holden  to  account  to  the  plaintiffs  for  what 
income  and  profits  might  have  been  received  under  proper  manage- 
ment of  the  road. 

That  the  trustees  so  carelessly,  negligently,  and  unskillfully  man- 
aged the  road  and  its  affairs,  that  the  net  earnings  were  less  by  two 
hundred  thousand  dollars  per  annum  than  they  would  have  been 
under  &ithful  and  proper  management. 

That  the  trustees  combined  with  Alden,  Whitmore,  Sewall,  and 
Patten,  a  majority  of  the  directors,  and  with  one  Rice,  Brown, 
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Shepley,  and  Jose,  together  with  other  persons  unknown,  contriving 
and  intending  to  obtain  for  themselves  and  their  associates  the  posn 
session,  management,  and  ownership  of  said  road,  franchise,  etc., 
bought  a  large  amount  of  original,  preferred,  and  Yarmouth  stock, 
bonds,  mortgages,  and  other  claims  which  the  plaintiffs  were  liable 
to  pay,  amounting  to  seven  hundred  thousand  dollars,  for  much  less 
than  the  real  value  thereof,  with  money  belonging  to  the  plaintiff 
company,  being  earnings  of  the  road. 

That  the  late  Reuel  Williams  owned  the  original,  preferred,  and 
Yarmouth  stock,  etc.,  secured  bj'  a  mortgage  of  the  rolling  stock  of 
the  road,  to  the  amount  of  five  hundred  thousand  dollars,  and  in 
1861  offered  to  sell  the  same  to  the  trustees,  for  the  benefit  of  the 
plaintiffs,  for  one  hundred  and  thirteen  thousand  dollars ;  but  the 
trustees,  contriving  and  intending  to  obtain  for  themselves  and  asso- 
ciates the  ownership  of  the  road,  improperly  declined  to  accept  the 
offer:  that  afterwards  the  same  wer^  purcliased  of  Williams  by 
Bice  and  Alden  for  the  benefit  of  the  trustees  and  associates,  for 
the  purposes  mentioned,  for  the  sum  of  one  hundred  and  thirteen 
thousand  dollars,  which  was  paid  out  of  the  earnings  and  income  of 
the  road,  and  the  defendants  claim  to  hold  the  same. 

That  directors,  Alden,  Whitmore,  Sewall,  and  Patten,  combining 
with  the  trustees  and  their  associates  before  mentioned,  for  the  pur- 
pose of  becoming  the  owners  of  the  road,  in  violation  of  their  trusts, 
neglected  to  pay  the  interest  upon  and  redeem  the  bonds. 

That  in  1S63,  the  plaintiffs,  through  Lambard,  having  brought  in 
this  court  a  bill  to  redeem  the  mortgages,  directors  Alden,  Whit- 
more, Sewall,  and  Patten,  without  the  knowledge  of  President 
Lambard,  and  for  the  purpose  mentioned,  called  and  held  a  meet- 
ing of  the  directors,  and  voted  to  dismiss  the  bill  which  was  accord- 
ingly done. 

That  the  road  and  firanchise,  since  possession  thereof  was  taken 
by  the  trustees,  has  been  of  sufficient  value  if  administered  accord- 
ing to  the  true  tenor  of  the  trusts,  to  pay  the  interest  on  and  redeem 
the  bonds ;  but  the  trustees  and  directors,  not  regarding  their  trusts, 
applied  the  same  to  the  purchase  of  stock,  bonds,  etc.,  for  the  benefit 
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of  tbemselves  and  associates,  and  allowed  the  interest  to  go  unpaid 
and  the  bonds  and  mortgages  to  remain  unredeemed. 

That  subsequent  to  1863,  the  Portland  &  Kennebec  Railroad 
Company,  as  they  claim,  were  created  a  body  corporate,  and  became 
possessed  of  said  railroad,  property,  and  franchise,  claiming  to  hold 
the  same  by  some  title  derived  by,  through,  or  under  the  mortgages 
given  to  secure  the  first  and  second  mortgage  bonds  ;  and  the  plain- 
tiflfs  pray  that  the  defendants  may  set  forth  by  what  right  and  title 
they  claim  to  hold  the  same,  and  have  appropriated  the  same  to 
their  own  use,  and  have  not  paid  the  dividends  on  the  preferred 
stock,  nor  the  interest  on  the  first  mortgage  bonds,  nor  made  pro- 
vision to  pay  the  principal. 

That  the  Portland  &  Kennebec  Railroatl  Company  took  whatever 
title  they  have,  if  any,  with  notice  of  the  trusts  created  by  the 
agreements  and  undertakings  of  the  plaintiffs,  and  of  the  equitable 
rights  of  the  holders  of  said  bonds,  and  of  the  old  and  new  pre- 
ferred stock  created  thereby,  to  demand  and  enforce  payment  of 
their  interest,  dividends,  etc.,  out  of  the  income  of  said  property. 

That  the  trustees  and  directors  and  their  associates  became  mem- 
bers of  and  compose  the  defendant  corporation. 

That  the  money  paid  for  the  stock  and  bonds  was  tised  in  the 
construction  and  equipment  of  the  road,  and  no  dividends  have  been 
paid  thereon  since  April  1,  1856. 

That  in  1862,  Marshal  Hagar,  deceased,  and  Sarah  Hagar,  hav- 
ing been  duly  appointed  administratrix  of  his  estate,  accepted  the 
trust. 

That  in  1862,  and  again  in  August,  1865,  the  plaintiffs  demanded 
of  the  trustees  and  the  Portland  &  Kennebec  Railroad  Company  a 
true  account  in  writing,  in  order  that  the  plaintifis  might  pay  the 
amount  equitably  due,  and  they  unreasonably  refiised  to  render  the 
account,  and  allow  a  redemption,  although  the  plaintii&  tendered  to 
tbem  the  amount  due  on  the  —  day  of  — ,  A.  d.  1865. 

The  prayer  of  the  bill  was,  among  other  things. 

That  the  Portland  &  Kennebec  Railroad  Company  might  state 
the  amount  of  income  received  by  them  since  they  came  into  pos- 
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session,  and  that  they  and  the  trustees  may  be  decreed  to  come  to  a 
fair  and  just  account  with  the  plaintiffs  in  respect  to  the  net  income 
of  the  mortgaged  premises,  and  be  enjoined  from  using  or  appro- 
priating the  income  of  said  railroad,  property,  and  franchise,  other- 
wise than  in  accordance  with  the  trusts  and  equitable  liens  charged 
upon  the  same  by  the  plaintiffs ;  and  that  the  plaintiffs  may  be  let 
in,  to  redeem  the  mortgaged  premises,  on  payment  to  the  defend- 
ants of  what  shall  be  due  after  deducting  therefrom  what  the  said 
trustees  and  the  Portland  &  Kennebec  Railroad  Company  have, 
or  might  have  received  from  the  rents,  profits,  and  income  of  the 
mortgaged  premises ;  and  that  the  defendants  be  decreed  to  pay  and 
account  to  the  plaintiffs  for  what  shall  appear  to  be  due  on  taking 
account,  and  deliver  possession  of  the  mortgaged  premises  to  the 
plaintiffs,  with  the  furniture,  rolling  stock,  books,  writings,  and 
records  relating  thereto,  and  for  general  relief.  Duly  signed  and 
sworn  to  Oct.  24,  1865. 

All  the  defendants  answered. 

The  Portland  &  Kennebec  Railroad  Company  answered,  admit- 
ting the  lawful  existence  of  the  plaintiff  corporation,  ownership,  and 
possession  of  the  road,  the  issuing  of  stocks  and  the  giving  of  bonds 
and  mortgages,  as  alleged  in  the  bill ;  that  the  interest  on  the  bonds 
not  having  been  paid,  the  trustees  took  possession  of  the  road,  fran- 
chise, and  furniture,  in  behalf  of  the  bondholders,  they  having  duly 
organized  for  that  purpose,  pursuant  to  law,  and  so  continued  in 
possession  until  Jan.  1,  1864,  except  that  they  were  dispossessed  of 
the  furniture  by  the  paramount  claim  of  Reuel  Williams. 

The  defendant  denied  all  knowledge  or  belief  in  regard  to  the 
trustee^'  negligence  in  managing  the  road,  in  any  combination  to 
defeat  the  plaintiffs,  of  the  application  of  the  funds  as  alleged,  of 
any  combination,  by  the  directors  in  the  plaintiff  corporation,  with 
the  trustees  and  associates  to  become  owners  of  the  road,  or  ofany 
neglect  to  pay  the  interest  of  and  redeem  the  bonds ;  or  that  the 
earnings  were  sufficient,  with  proper  administration,  to  pay  the 
interest  of  and  redeem  the  bonds ;  or  that  the  trustees,  disregard- 
ing their  trust,  applied  the  earnings  for  the  benefit  of  themselves  and 
associates. 


Digitized  by 


Google 


KENNEBEC  COUNTY.  16 

Kennebeo  &  Portland  Bailroad  Co.  v.  Portland  &  Kennebec  Bailroad  Go. 

The  defendant  corporation  admitted  that  it  was  created  a  body 
corporate  in  1862,  bj  the  organization  of  the  second  mortgage 
bondholders  into  a  corporation,  after  the  foreclosure  of  the  mort- 
gage, under  the  name  of  the  Portland  &  Kennebec  Railroad  Com- 
pany, in  pursuance  of  the  statute. 

That  the  plaintifis  neglected  and  refused  to  pay  the  semi-annual 
coupons  upon  its  second  mortgage  bonds  (as  well  as  those  upon  its 
first  mortgage  bonds)  that  fell  due  after  April  1,  1856,  up  to  and 
including  those  payable  April  15,  1859,  for  more  than  ninety  days 
after  the  same  fell  due  and  were  duly  demanded,  and  the  holders 
of  more  than  one-third  of  the  whole  of  the  second  mortgage  bonds 
in  amount,  secured  by  said  mortgage,  on  which  were  the  dishon- 
ored coupons,  applied  in  writing  to  the  trustees  to  have  the  mort- 
gage foreclosed. 

That  the  trustees,  on  May  18, 1859,  foreclosed  said  mortgage,  in 
accordance  with  the  statute  (reciting  the  details  of  the  action). 

That  the  plaintiffs  continued  their  neglect  to  pay  the  dishonored 
coupons,  though  payment,  after  maturity,  was  demanded,  and 
though  the  coupons,  amounting  to  over  forty  thousand  dollars,  were 
presented  to  the  trustees  more  than  thirty  days  before  the  time  of 
redemption  of  the  mortgage  expired,  to  wit,  more  than  thirty  days 
before  May  20, 1862,  and  remained  in  the  hands  of  the  trustees 
for  payment,  long  after  the  expiration  of  the  time  of  redemption ; 
that  none  of  them  were  paid,  or  tender  offered,  or  means  procured, 
or  any  bill  to  redeem  brought,  or  any  money  in  the  hands  of  the 
trustees  with  which  to  pay. 

That  more  than  three  years  having  elapsed  from  the  time  of  the 
publication  of  the  notice,  and  the  mortgaged  property  not  having 
been  redeemed,  the  second  bond  mortgage  was  foreclosed ;  that  on 
5th  November,  1862,  the  holders  of  the  second  mortgage  bond,  the 
mortgage  having  been  foreclosed,  organized  into  a  corporation,  under 
the  name  of  the  Portland  &  Kennebec  Railroad  Company,  in  pur- 
suance of  the  statute,  and  have  since  continued  to  be  a  lawftilly 
created  railroad  corporation. 

That  at  a  lawftil  meeting  of  the  holders  of  the  first  mortgage 
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bonds,  notified  and  held  on  Dec.  14,  1859,  by  a  vote  duly  passed, 
the  trustees  were  directed  to  take  possession  of  the  mor^ged 
premises,  for  the  purpose  of  managing  same  on  belialf  of  the  hold* 
ers,  on  September  Ist,  then  next ;  that  they  accordingly  took  pos- 
session and  continued  therein,  receiving  the  earnings  thereof,  until 
Jan.  1, 1864,  when,  in  accordance  with  the  statute,  the  trustees 
conveyed  the  right  and  title,  derived  by  virtue  of  the  deed  of  the 
second  mortgage  in  and  to  the  road,  franchise,  etc.,  to  the  defendant 
corporation ;  that  this  corporation  negotiated  with  the  first  mortgage 
bondholders  to  prevent  consummation  of  the  proceedings  to  foreclose, 
and  the  coupons  since  falling  due  on  said  first  mortgage  bonds,  city 
and  town  bonds,  and  Yarmouth  stock,  have  been  regularly  paid  out 
of  the  earnings. 

That  the  road  was  in  bad  condition,  inadequately  furnished ;  that 
no  right  of  way  was  secured  for  a  long  distance  from  the  depot  of 
the  Portland,  Saco  &  Portsmouth  Railroad,  and  no  depot  accom- 
modation ;  that  the  trustees,  from  necessity,  made  large  expendi- 
tures, over  and  above  the  earnings,  to  purchase  lands  for  depots, 
right  of  way,  and  to  build  a  new  road  from  Westbrook  to  the 
junction,  and  mortgaged  the  property  therefor. 

That  by  an  act  passed  Jan.  28, 1865,  the  defendant  corporation 
were  authorized  to  build  the  road  on  its  new  location,  to  issue  stock 
and  raise  funds  therefor,  and  to  extinguish  prior  incumbrances ;  and 
that  they  issued  and  sold  stock,  bonds,  etc.,  as  detailed. 

The  answer  contained  a  detailed  statement  of  receipts,  and  de«- 
nied  any  payment  or  tender,  or  demand  of  any  account  or  refusal 
to  account. 

Denies  that  the  plaintiff  was  or  is  possessed  or  seized  of  the 
equity  of  redemption  of  the  mor^i;aged  premises  or  any  part 
thereof. 

As  a  majority  of  the  court  concur  only  in  the  result,  the  other 
answers  and  all  the  proo&,  excepting  the  following  notice  of  fore- 
closure, are  omitted : 

"  Whereas  the  Kennebec  &  Portland  Railroad  Company,  on  the 
15th  day  of  October,  a.  d.  1852,  by  their  mortgage  deed  of  that 


Digitized  by 


Google 


KENNEBEC  COUNTY.  17 

Kennebec  ft  Portland  Bailroftd  Go.  v,  Portland  &  Kennebec  Kailroad  Co. 

date,  conveyed  to  the  subscribers,  Joseph  McKeen,  John  Patten^ 
imd  M.  S.  Hagar,  as  trustees  to  take  and  hold  in  trust  for  th^ 
•ecnrity  of  the  holders  of  the  bonds  of  said  company  then  author* 
iaed  to  be  issued,  *'  all  their  railroad,  as  now  made,  from  Portland  to 
Augusta,  and  from  Brunswick  to  Bath,  inclusive,  and  all  their 
corporate  property,  real  and  personal,  and  the  franchise  of  said 
company,  including  the  road  and  superstructure,  and  all  the  land 
conveyed  to  said  company  by  others,  for  a  description  of  which 
reference  is  to  be  had  to  the  several  deeds  recorded  in  Cumberland, 
Lincoln,  and  Kennebec,  as  well  as  the  right  of  way  paid  for,  and 
all  the  buildings  thereon,  and  the  personal  property,  consisting  ot 
engines  and  tenders,  passenger,  freight,  platform,  and  dirt  cars, 
snow-ploughs,  and  apparatus  of  every  description,  subject,  however, 
to  prior  mortgages  thereon,'  upon  the  condition  and  for  the  purpose 
of  securing  the  payment  of  bonds  for  two  hundred  and  fifty  thou- 
sand dollars,  on  the  15th  day  of  October,  a.  d.  1864,  and  of  well 
and  promptly  paying  semi-annually  the  interest  on  their  bonds, 
dated  Oct.  15,  1852  (coupons  on  said  bonds),  all  which  more  fully 
appears  by  the  said  mortgage  deed,  which  is  recorded  with  the 
records  of  deeds  for  Kennebec  county,  book  179,  p.  370. 

**  And  whereas  the  said  Kennebec  &  Portland  Railroad  Company 
have  refused  and  neglected  to  pay  to  the  holders  of  said  bonds, 
within  ninety  days  after  presentation  for  payment,,  the  interest 
(coupons  of  said  bonds)  due  since  April  1,  1856,  and  still  refuse 
and  neglect  to  pay  the  same.  And  whereas,  on  the  fifteenth  day 
of  April,  A.  I).  1859,  Reuel  Williams,  owning  and  holding  forty- 
•ight  thousand  and  eight  hundred  dollars  of  said  bonds  ;  J.  L.  Cutler^ 
trustee,  owning  and  holding  one  thousand  dollars  of  said  bonds ;  D. 
Alden  owning  and  holding  seven  thousand  and  six  hundred  dollars 
of  said  bonds ;  W.  A.  Brooks  owning  and  holding  one  thousand 
dollars  of  said  bonds ;  Wm.  R.  Smith,  owning  and  holding  fifteen 
hundred  dollars  of  said  bonds;  L.  W.  Lithgow,  and,  as  trustee, 
owning  and  holding  twenty-five  hundred  dollars  of  said  bonds ;  Wm* 
D.  Sewall,  owning  and  holding  seven  thousand  dollars  of  said  bonds ; 
Wm*  D.  Sewall,  trustee,  owning  and  holding  thirty-three  hundred 
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dollars  of  said  bonds ;  Geo.  F.  Patten  owning  and  holding  thirty- 
five  thousand  dollars  of  said  bonds,  and  H.  S.  Hagar  owning  and 
holding  forty-three  hundred  dollars  of  said  bonds ;  in  all,  amounting 
to  one  hundred  and  twelve  thousand  dollars  of  said  bonds,  being 
more  than  one-third  of  said  mortgage,  all  the  interest  (coupons)  of 
said  bonds  since  April  1,  1856,  being  unpaid  and  dishonored,  made 
application,  in  writing,  to  the  subscribers  to  have  said  mortgage 
foreclosed,  because  the  semi-annual  interest  (coupons)  on  said  bonds 
have  not  been  paid  since  April  1,  1856,  and  now  remain  unpaid, 
whereby  the  conditions  of  said  mortgage  deed  have  been  and  now 
are  broken. 

"  Now,  therefore,  the  subscribers  give  notice,  that,  by  reason  of 
the  breach  of  the  condition  in  said  mortgage  to  them,  by  said  Ken- 
nebec &  Portland  Company,  in  refusing  and  neglecting  to  pay  the 
semi-annual  interest  (coupons)  due  upon  said  bonds  since  April  1, 
1856,  they  claim  to  foreclose  the  said  mortgage. 

Jos.  McKeen,  1  m^    . 
John  Patten,     ^'^'^'.^ 

"  Brunswick,  May,  18, 1859." 

"Kennebec,  ss. 

"  Clerk's  Office,  Supreme  Judicial  Court. 
Augusta,  May,  1868. 
**  I  hereby  certify  that  the  foregoing  *  Notice  of  Foreclosure '  was 
copied  by  me  from  the  Kennebec  Journal^  the  newspaper  pub- 
lished by  the  State  J)rinters,  and  printed  at  Augusta,  in  the  said 
county  of  Kennebec,  and  was  published  in  said  newspaper  three 
weeks  successively,  to  wit,  on  May  20th  and  27th,  and  June  3d, 
1859,  and  that  said  copy  is  a  true  and  correct  copy.  I  further  cer- 
tify that  I  have  examined  the  newspaper  called  The  Age^  published 
at  said  Augusta,  in  said  county  of  Kennebec,  and  find  the  same 
notice  printed  therein  in  the  issues  of  May  26th,  and  June  2d  and 
9th,  1859, — also,  the  JSastern  TimeB^  a  newspaper  published  at 
Bath,  in  the  county  of  Sagadahoc,  and  the  Brunswick  Telegraphy 


Digitized  by 


Google 


KENNEBEC  COUNTY.  19 

Kennebec  &  PoxtUnd  Railroad  Co.  v.  Portland  &  Kennebec  Bailroad  Co. 

a  newspaper  published  at  Brunswick,  in  the  county  of  Cumberland, 
and  I  find  the  same  notice  printed  in  those  papers,  under  the  dates 
respectively  of  May  20th  and  27th,  and  June  3d,  1859.  I  further 
certify,  that,  in  the  list  of  bondholders  mentioned  in  said  notice,  I 
find  the  name  of  Hagar  printed  '  M.  S.  Hagar '  in  the  Age^  while 
in  the  other  papers  it  is  *•  H.  S.  Hagar.' 

Wm.  M.  Stratton,  Clerk  of  said  Courts 

*'  Brunswick,  June  20, 1859. 
**  We  hereby  certify  that  we  have  caused  the  above  notice  of  fore- 
closure to  be  printed  three  weeks  successively  in  the  newspaper 
published  by  the  State  printer,  and  in  a  newspaper  published  in 
each  of  the  counties  into  which  said  K.  &  P.  R.  R.  extends,  viz. : 
in  the  Kennebec  Journal^  published  at  Augusta,  in  the  county  of 
Kennebec ;  the  newspaper  published  by  the  State  printer,  on  the 
20th  and  27th  days  of  May,  and  the  3d  day  of  June,  a.  d.  1859; 
in  the  Age^  published  in  Augusta,  in  the  county  of  Kennebec, 
on  the  twenty-sixth  day  of  May,  and  the  second  and  third  days 
of  June,  1859 ;  in  the  Ea%tem  TimeSj  published  in  Bath,  in  the 
county  of  Sagadahoc,  on  the  twentieth  and  twenty-seventh  days  of 
May,  and  the  third  day  of  June,  1859 ;  and  in  the  Brunswick  TeU 
egrapk^  published  in  Brunswick,  in  the  county  of  Cumberland,  on 
the  twentieth  and  twenty-seventh  days  of  May,  and  the  tliird  day 
of  June,  1859.  We  certify  these  facts  and  dates  to  be  recorded  in 
each  of  said  counties,  in  its  Registry  of  Deeds,  within  sixty  days 
firom  the  time  of  each  said  first  publication,  in  conformity  to  the 
provisions  of  section  55  of  chapter  51  of  the  Revised  Statutes  of 
Maine. 

Jos.  aMcKEEN,  )  3^.^,  ^ 

John  Patten,  * 


M.S.Haoar:J  «>-"«»'^-" 

"  Recorded  according  to  the  original,  received  June  21,  1859, 
at  9h.  a.  m. 

Attest :  Augustus  F.  Gerrish,  Register.''^ 


Digitized  by 


Google 


20  MIDDLE  DISTRICT,  1871. 

Kennebec  &  Portland  Railroad  Go.  v.  Portland  &  Kennebec  Railroad  Go. 

A.  (?.  Sdnehfidd  (and  with  him  Davu  ^  Ihrummond)^  for  the 
{>]aintiffs* 

A,  Libhy^  for  the  defendant  corporation. 

J.  W.  Bradbury^  for  the  trustees  and  individual  defendants. 

Kent,  J.  The  object  and  prayer  of  this  bill  is,  that  the  plain- 
tiff corporation  may  be  let  in  to  redeem  the  mortgaged  premises, 
viz.,  its  road  and  all  its  corporate  property,  described  in  the  deed 
to  trustees  for  the  benefit  of  what  are  termed  the  second  mortgage 
bonds  and  bondholders. 

There  is  no  question  that  the  plaintiff  corporation  was  the  origi- 
nal owner  of  the  road,  and  that  it  had  the  rights  of  a  mortgager 
under  the  deed  referred  to.  The  question,  if  not  the  sole  question 
before  us  is,  whether  that  right  of  redemption  has  been  legally  and 
effectually  foreclosed.  If  it  has  been,  there  would  seem  to  be  no 
equity  or  title  to  the  property  left  in  the  plaintiffs.  If  it  has  not 
been,  the  plaintiffs  should  be  let  in  to  redeem. 

Indeed  it  would  seem,  if  there  has  been  no  legal  foreclosure, 
there  can  be  no  legal  existence  of  the  defendant  corporation, —  for 
that  exists  only  by  the  feet  of  a  prior  extinguishment  of  the  right 
of  redemption.     Stat.  1857,  c.  67. 

In  the  argument  several  objections  are  started  touching  the  va- 
lidity of  the  mortgage  deed.  It  is  said  that  the  vote,  of  the  stock- 
holders did  not  authorize  the  president  to  mortgage  the  personal 
property  or  the  franchise,  and  that  therefore  the  deed,  at  least  as 
to  those  particulars,  was  unauthorized  and  void. 

An  answer  to  this  question,  which  certainly  seems  formidable,  is 
that  the  bill  nowhere  sets  up  or  alleges  these  matters,  but  simply 
sets  out  the  existence  of  a  legal  mortgage,  but  denies  any  foreclos- 
ure and  asks  to  redeem.  The  argument  is,  that  if  there  was  no  legal 
mortgage  no  title  passed,  and  the  remedy  would  be  at  law  or  in 
equity  to  obtain  a  decree  to  declare  the  deed  void,  for  the  purpose 
of  removing  a  cloud  from  the  title  of  the  plaintiffs. 

On  examination  of  the  bill,  it  will  be  seen  that  it  sets  out  in  the 
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ocunmencement  a  full  and  very  particular  statement  and  history  of 
the  vanous  incumbrances  and  mortgages  which  had  been  created 
and  executed  besides  the  issue  of  stock  certificates.  It  names  the 
Yarmouth  extension,  $204,000,  to  secure  which  a  mortgage  was 
given  to  trustees.  It  then  alleges  that  another  mortgage  was  given 
ia  other  trustees  of  the  railroad  and  franchise  subject  to  the  prior 
mortgage,  to  secure  certain  cities  and  towns  which  had  loaned 
money  to  the  corporation.  This  debt  it  is  stated  was  $800,000. 
It  next  states  that  the  corporation  issued  ^^  first  mortgage  bonds"  to 
the  amount  of  $230,000,  in  the  year  1851,  payable  in  ten  years,  and 
secured  the  same  by  a  mortgage  to  the  same  individuals  as  trustees, 
subject  to  the  mortgages  before  named.  Then  comes  the  allegation  in 
reference  to  the  mortgage  now  in  question,  ^^  that  afterwards,  in  the 
year  1852,*  the  said  corporation  duly  issued,  and  sold  in  part,  bond^. 
known  as  the  second  mortgage  bonds,  to  the  amount  of  $250,000, 
payable  in  twelve  years  with  semi-annual  interest,  according  to  the 
tenor  of  coupons  or  interest  warrants,  thereto  annexed,  and  secured 
the  same  by  a  mortgage  of  said  railroad  to  said  Patten,  Hagar,  and 
McKeen,  who  were  trustees  in  the  other  mortgages,  in  trust,  sub- 
ject, however,  to  the  other  mortgages  hereinbefore  named."  The 
biU  then  asserts  that  "  afterwards,  in  the  year  1857,  the  said  trus- 
tees," the  interest  on  said  first  and  second  mortgage  bonds  not  hav- 
ing been  paid  by  said  corporation,  *^  in  behalf  of  such  bondhold- 
ers, and  by  reason  of  the  condition  of  the  mortgage,  given  to  secure 
said  bonds,  took  the  possession  and  management  of  said  railroad, 
firanchise,  and  furniture,  and  so  continued  the  possession  up  to  1864." 

There  is  further  on  a  statement  that  the  defendant  corporation 
became  possessed  of  said  railroad,  property,  and  franchise  by  some 
title  derived  by,  through,  or  under  the  mortgages  given  to  secure 
the  first  and  second  mortgage  bonds,  and  a  request  for  a  disclosure 
of  the  title  or  claim  set  up. 

The  prayer  of  the  bill  is  "  to  be  let  in  to  redeem  the  mortgaged 
premises,  on  payment  to  the  defendants  of  what  shall  appear  to  be 
due  to  them,  if  anything,  after  deducting  what  the  trustees  and  the 
defendant  corporation  have,  or  ought  to  have  received  firom  the 
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profits  and  income  of  said  mortgaged  premises.  The  bill  also  prays 
for  general  relief. 

The  answers  of  the  defendants,  all  admit  the  statement  of  mort- 
gages and  incumbrances  as  made  by  the  plaintiffs.  There  is,  there- 
fore, no  issue  made  by  the  bill,  answers,  or  proofs,  as  to  the  legality 
'  or  binding  force  of  these  several  mortgages.  The  bill  is  one  for 
redemption  and  that  only,  from  a  certain  specified  mortgage, — not 
to  cancel  or  restrict  it,  or  to  set  it  aside.  There  are,  doubtless, 
many  things  stated  in  the  bill,  and  elicited  in  the  proofs  which 
might  be  of  importance,  in  adjusting  accounts  and  equities,  if 
the  foreclosure  is  found  to  be  ineffectual.  But  the  preliminary 
and  vital  question  is  whether  tha  mortgage  has  been  foreclosed. 
The  bill  does  not  set  up  any  original  illegality,  or  want  of  binding 
obligation  in  the  mortgage. 

But  if  these  objections,  which  have  been  stated  in  the  argu- 
ment, were  fully  open,  we  should  be  hardly  ready  to  say  that  they 
were  so  clearly  established  as  to  require  or  justify  the  decision, 
that  the  mortgage  was  void.  By  the  direct  vote  of  the  stockhold- 
ers, authorizing  the  issue  of  the  second  mortgage  bonds,  the  presi- 
dent was  authorized  "  to  execute  a  mortgage  of  the  road  and  appur- 
tenances, subject  to  prior  mortgages  to  secure  said  bonds." 

This  authority  is  in  terms  broad  and  ample.  It  seems  to  us  no 
forced  construction,  which  should  hold  that  the  evident  design  was 
to  give  power  to  mortgage  the  real  and  personal  property  of  the 
corporation,  belonging  to,  used  with,  and  which  was  in  fact,  practi- 
cally, the  road  and  appurtenances.  Even  if  the  word  "  appurte- 
nances "  had  been  omitted,  and  it  had  been  simply  a  power  to  mort- 
gage "  the  road,"  it  would  be  too  narrow  a  construction  to  limit  the 
power  to  the  road-bed  and  rails.  By  the  terms  used,  it  is  evident 
that  the  corporation  had  in  view  the  same  property  and  rights  that 
it  had  before  mortgaged  by  the  deeds  to  which  this  is  subject.  The 
vote,  which  authorized  the  mortgage  to  secure  the  first  mortgage 
bonds,  was  more  specific  and  included,  in  terms,  "the  franchise  and 
furniture  of  the  road."  It  would  be  difficult  to  limit,  by  any  satis- 
fectory  definition  of  the  words  "  the  road  and  its  appurtenances," 
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the  force  and  effect  of  them,  short  of  a  power  over  all  that  was  the 
road  itself,  aiid  all  that  belonged  to  it  as  a  railroad.  Considering 
the  object  of  the  vote,  the  prior  votes  and  mortgages  referred  to  in 
this  vote,  and  the  evident  intent  to  give  full  security  on  all  the 
property,  rights,  and  interests  still  remaining  in  the  corporation,  we 
see  no  reason  to  doubt,  that  power  was  given  sufficient  to  cover  the 
actual  grant  of  the  property,  including  the  franchise  named  in  the 
deed. 

But  it  is  objected  that  the  corporation  had  no  power  to  mortgage 
its  franchise,  without  the  consent  of  the  legislature.  The  argu- 
ment is,  that  the  grant  being  to  certain  persons  and  their  associates, 
the  law  will  not  sanction  or  permit  the  transfer  to  other  persons  or 
corporations. 

It  is  by  no  means  settled  that  this  doctrine  is  recognized  or 
admitted  universally.  It  is  doubted  or  denied  in  several  cases  in 
different.  States.  The  case  of  SJiepley  v.  (?.  T.  R.  -B.,  65  Maine 
(published  since  the  arguments  were  made  in  this  case),  is  substan- 
tiaDy  a  denial  by  our  court  of  this  doctrine,  and  the  reasons  there 
given  are  cogent  and  satisfactory,  and  are  based  on  common  sense 
and  practical  views,  rather  than  on  theoretic  speculations,  which 
have  little  basis  in  fact  or  experience. 

But  it  is  not  denied  that  if  the  rule  be,  as  first  stated,  subsequent 
ratification  or  recognition  is  equal  to  prior  or  direct  assent  by  the 
legislature.  An  examination  of  the  various  enactments  in  relation 
to  the  roads  and  railroads  generally  leads  to  the  conclusion  that  the 
State  cannot  and  does  not  object.  This  objection,  it  is  to  be  marked, 
'  is  one  resting  solely  on  public  policy,  and  the  supposed  interest  of 
the  State.  It  is  one  rather  for  the  State  than  for  the  company  to 
interpose. 

Again ;  in  this  case  the  franchise  —  th6  right  to  be  a  corpora- 
tion and  to  exact  and  secure  tolls  and  fare — ^becomes  of  little  practi- 
cal importance  to  the  present  defendant  corporation.  If  the  fore- 
closure of  the  mortgage  on  the^  other  property  mortgaged  was 
perfect  and  sufficient,  the  statute  authorized  the  body  of  bondholders 
to  organize  as  a  corporation  at  once,  with  all  the  powers  of  the  for- 
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met  corporation,  and  to,  in  effect,  assume  a  new  franchise  and  act 
under  it.  If,  then,  the  franchise  of  the  old  corporation  was  not 
mortgaged,  or  if  the  conveyance  of  it  in  mortgage  was  illegal  for 
want  of  legislative  consent,  and  if,  therefore,  it  has  not  passed  out 
of  the  old  corporation,  yet,  if  all  the  other  property  has  passed  to 
the  second  bondholders,  their  new  legalized  corporation  is  sufficient 
for  all  practical  purposes,  and  exists  by  the  express  enactment  of  the 
legislature.  The  complainants  recognize  the  existence  of  the  cor- 
poration thus  formed,  by  instituting  this  bill  against  them  and 
requiring  them  by  the  new  name  to  answer,  ind  to  account  and  to 
receive  what  may  be  found  due,  and  to  release  the  mortgaged  prop- 
erty. 

The  plaintiffs  having  called  in  the  bill  for  the  disclosure  of  the 
defendant's  title,  and  for  the  grounds  on  which  they  assume  to  hold 
the  railroad  and  its  franchise  and  property, —  the  answers  place 
that  claim  on  the  ground  of  the  foreclosure  of  the  second  bond 
mortgage,  and  rest  upon  that.  The  answers  and  evidence  show 
that  the  foreclosure  was  made  under  the  provisions  of  the  statute 
of  1857,  by  publishing  in  the  newspapers  and  recording  as  therein 
required.     The  question  is  whether  that  foreclosure  was  effectual. 

It  is  objected  in  the  first  place  that  the  statute  does  not,  by  its 
terms  and  scope,  apply  to  mortgages  executed  before  its  passage. 
We  think  that  it  is  evident  that  it  was  the  intention  of  the  legisla- 
ture to  provide  a  mode  for  the  foreclosure  of  all  existing,  as  well  as 
all  subsequent  railroad  mortgages.  The  statute  was  passed  to  give 
what  may  be  considered  by  those  interested,  or  some  of  them,  a  sim- 
ple and  effectual  mode  of  securing  and  enforcing  the  rights  of  both 
mort||j^gers  and  mortgagees  in  such  deeds.  The  language  is  suf- 
ficiently explicit,  "  whenever  any  railroad  corporation  shall  have 
mortgaged  its  franchise,"  etc.  The  object  in  view  was  to  reach  all 
this  class  of  conveyances,  and  the  words  used  are  sufficiently  retro- 
spective in  their  scope  to  include  them. 

But  a  more  serious  question  is  raised  and  pressed  upon  us  with 
force  and  earnestness,  and  requires  full  consideration. 

It  may  be  stated  to  be  in  substanoe  this:  that  if  the  statute  is 
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retrospective,  so  as  to  operate  up<m  this  mortgage,  it  is  anconstiti> 
tional,  and  therefore  void  so  far  as  this  mortgage  is  in  question.  And 
it  is  nnconstitntional  because,  if  retrospective,  it  violates  the  pro- 
vision of  the  Constitution  of  the  United  States,  which  prohibits  a 
State  from  passing  any  law  impairing  the  obligations  of  contracts. 

It  is  insisted  that  this  mortgage,  haying  been  given  in  the  year 
1852,  most  be  governed  by  the  law  then  existing,  as  to  its  redemp- 
tion or  foreclosure,  and  that  the  laws  or  rules  then  in  force  were  so 
a  part  and  parcel  of  the  contract  and  so  incorporated  into  it,  that  any 
change  in  the  mode  of  foreclosure  would  impair  the  obligation  within 
the  prohibition.  In  following  out  this  idea  it  is  contended,  that,  in 
1852,  there  was  no  mode  by  'which  a  railroad  mortgage  like  this 
could  be  foreclosed,  under  any  of  the  existing  statutes  of  the  State, 
or  by  any  of  the  established  rules  of  law,  applicable  to  mortgages 
and  their  foreclosure.  The  only  mode  by  which  it  could  be  effect- 
ed, it  is.  claimed  in  the  argument,  is  by  a  bill  in  equity  to  foreclose, 
instituted  under  the  general  equity  powers  of  an  equity  court,  by 
which  a  sale,  or  a  strict  and  immediate  foreclosure,  would  be 
ordered. 

It  is  important  to  ascertain  what  provisions  of  law  then  existed  n 
for  the  foreclosure  of  mortgages  in  Maine,  when  this  contract  was 
entered  into. 

The  statute  law  had  always  recognized  the  existence  of  a  right 
in  the  mortgager  of  real  estate  to  redeem  the  same  after  breach  of 
the  conditions,  and  had  fixed  that  term  at  three  years,  after  the  com- 
mencement of  proceedings  to  foreclose  the  equity.  At  the  same 
time,  it  had  provided  by  statute  the  mode  of  proceeding  on  the  part 
of  the  mortgagee  to  foreclose.  These  modes  were  specifically 
stated  and  exactly  defined.  One  mode  was  by  entry  and  possession 
for  the  purpose  of  foreclosing  by  the  written  consent  of  the  mort- 
gager or  his  grantee.  One  by  a  peaceable  entry,  in  presence  of 
witnesses,  whose  certificate  of  the  fact  must  be  recorded  in  the  Reg- 
istry of  Deeds.  .  Another  mode  was  by  a  suit  at  law,  declaring,  in 
a  real  action,  in  the  usual  form,  in  which  action  either,  party,  on 
motion  and  proof  that  the  title  claimed  was  in  mortgage,  might  have 
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a  conditional  jadgment  entered  as  on  mortgage,  in  which  it  was 
decreed  that  if  the  debt  was  not  paid  in  two  months,  an  execution 
for  possession  should  issue.  If  possession  was  taken  under  the 
judgment  at  law,  the  equity  would  be  foreclosed  in  three  years, 
after  such  execution  of  the  writ  of  possession.  Another  mode  of 
more  recent  date,  but  one  existing  some  years  before  1852,  and  now 
on  the  statute  book,  is  by  a  publication  in  a  newspaper  without  entry 
or  suit,  describing  the  mortgage,  the  breach  of  the  condition,  and 
intention  thereby  to  foreclose  the  mortgage.  The  usual  time  of 
redemption,  viz.,  three  years,  is  allowed  after  the  publication.  We 
may  say,  in  passing,  that  this  mode  of  foreclosure  by  advertising  is 
in  all  essential  particulars  the  same  as  that  provided  for  in  the 
statute  of  1857  for  railroad  mortgages  with  the  same  rights  and 
time  for  redemption. 

The  foregoing  were  all  the  modes  by  which  a  mortgage  of  real 
estate  could  be  foreclosed  in  Maine  in  1852.  It  was  decided  in  the 
case  of  Ireland  v.  Abbott^  24  Maine,  155,  that  since  1821,  in  Maine 
a  mortgage  of  real  estate  cannot  be  foreclosed,  except  by  pursuing 
one  of  the  modes  provided  by  the  statute  for  that  purpose. 

The  law  in  relation  to  mortgages  of  personal  property  in  1852, 
gave  sixty  days  after  breach  for  redemption.  It  was  decided  in 
several  cases  before  1852,  that  the  title  of  the  mortgagee  became 
absolute  as  to  the  personal  property  mortgaged,  at  the  expiration  of 
sixty  days  without  any  action  or  proceeding  to  foreclose.  Thomp- 
son V.  MoorCy  36  Maine,  47 ;  Clapp  v.  Q-lidden^  39  Maine,  448. 

More  recently,  by  subsequent  statutes,  the  mortgagee  in  such 
cases  must  move  to  foreclose,  but  in  1852  the  title  to  real  estate, 
whatever  that  term  includes,  could  be  foreclosed  in  either  of  the 
modes  pointed  out  in  three  years,  and  the  title  to  personal  property  * 
by  lapse  of  sixty  days  after  non-payment. 

It  is  claimed  that  this  railroad  mortgage  could  not  be  foreclosed 
under  any  law  existing  in  1852.  It  would  seem  clear  enough  that 
whatever  came  under  the  name  of  real  estate  might  be  foreclosed, 
under  the  statute  relating  to  real  estate,  and  whatever  was  personal 
estate  would  be  foreclosed  in  sixty  days,  after  the  failure  to  pay 
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any  coupons.  Now  the  fbreclosnre  actually  attempted  in  1859, 
although,  following  manifestly  the  then  recent  act  of  1857,  was  yet, 
in  substance,  a  compliance  with  the  provisions  of  the  statutes  exist- 
ing in  1852,  viz.,  the  mode  by  advertising.  It  is  admitted  in  the 
argument  of  the  plaintiflF's  counsel  that  "a  mortgage  embracing 
real  estate,  and  also  personal  estate,  distinct  from  each  other,  might 
be  foreclosed  as  to  the  realty,  as  a  fiirm  and  farming  tools  on 
it."  But  he  contends  that  the  connection  between  the  franchise 
and  the  easement  is  different.  He  urges  that  the  franchise  and 
easements  could  not  be  foreclosed  by  the  then  existing  law,  and  that, 
therefore,  this  mortgage  could  not  be.  He  admits  that  the  real  estate 
could  be  foreclosed  under  the  then  existing  statutes.  Perhaps  the 
remarks  before  made,  touching  the  franchise,  might  be  appUcable  on 
this  point,  if  all  the  real  estate,  including  all  that  can  properly  come 
under  that  term,  and  all  the  personal  property,  including  all  that 
can  come  under  that  term,  were  legally  foreclosed,  under  the  stat- 
utes existing  in  1852,  by  the  published  notice  as  to  the  one  and  by 
the  expiration  of  sixty  days,  after  non-payment,  as  to  the  other. 

But  if  there  were,  in  fact,  no  existing  provisions  by  statute  or 
common  law,  by  which  in  1852  this  mortgage  could  be  foreclosed, 
a  question  would  aidse,  how  would  the  parties  stand?  Why  should 
not  the  old  common-law  doctrine  apply,  of  a  forfeiture  of  the  entire 
property  on  a  failure  of  strict  compliance.  But  the  plaintiff's  coun- 
sel contends  that  there  was  another  and  existing  mode  of  foreclos- 
ure in  this  State  at  that  time,  viz.,  by  a  bill  in  equity  by  the  mort- 
gagee to  enforce  a  foreclosure.  And  he  further  contends,  that  this 
mode  was  so  a  part  of  the  mortgage  or  contract,  that  a  foreclosure 
by  any  other  mode  impaired  the  obligation  of  the  contract,  as 
before  stated. 

This  leads  us  to  an  examination  of  the  origin  and  nature  of  this 
equity  of  redemption,  and  the  various  modes  by  which  a  foreclosure 
or  termination  of  this  equitable  right  has  been  allowed  to  be  effected 
in  England  and  in  various  States  of  the  Union.  The  first  reflec* 
tion,  after  such  examination,  is  that  there  is  no  fixed,  uniform, 
and  universally  acknowledged  rule  cfr  mode,  none  that  may  be  saidi 
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to  accompany  every  mortgage,  as  a  part  of  it,  and  to  be  the  sol^ 
and  inflexible  way  to  enforce  its  foreclosure. 

It  may  aid  us  in  the  consideration  of  the  precise  question  before 
us,  which  must  hot  be  lost  sight  of,  to  examine  briefly  the  origin 
and  the  judicial  history  of  the  equity  of  redemption,  or  the  right  to 
a  reconveyance  or  restoration  of  the  property  conveyed  by  pay- 
ment or  performance  after  the  day. 

There  is  ;iothing  in  the  ordinary  mortgage  deed  itself,  which  by 
any  language  gives  or  indicates  any  such  right.  The  conveyance 
is  first  absolute.  It  is  then  qualified  with  the  proviso,  that  if  the 
note,  debt,  or  claim  specified  is  paid  when  due,  the  deed  is  to  be 
void.  In  the  deed  in  question  the  proviso  is  "if  such  railroad  com- 
pany shall  well  and  promptly  pay,"  etc.  This  is  the  contract  at 
law,  as  a  pledge.  There  is  no  intimation  of  any  right  to  redeem 
beyond  the  day  of  payment. 

At  common  law,  as  is  well  settled  and  perfectly  understood,  by 
non-payment,  at  the  day,  strictly  according  to  the  language  of  the 
deed,  the  mortgaged  estate  becomes  the  absolute  property  of  the 
mortgagee  without  action  or  process.  The  common  law  has  never 
yielded  this  doctrine,  except  when  the  legislature  has  changed  it. 
It  has  left  it  to  the  courts  of  equity  to  create  and  to  enforce  equi- 
ties. One  of  the  most  interesting  portions  of  English  judicial  his- 
tory is  that  which  records  the  long,  earnest,  vigorous,  if  not  violent 
struggles  between  the  judges  of  the  common  law  and  equity  courts 
on  this  matter.  The  sturdy  and  obstinate  old  common-law  judges 
stood  firmly  and  unyieldingly  by  the  contract  as  it  read,  and  rejected 
all  claims  to  qualify  or  extend  it,  or  to  create  new  equities  or  rights. 
But  the  courts  of  chancery,  at  an  early  period,  held  that  until  fore- 
closed by  decree  the  mortgager,  by  applying  within  a  reasonable 
time  and  oflFering  to  pay  debt,  interest,  and  cost,  etc.,  might  redeem 
the  estate  forfeited  at  law.  This  right  to  redeem,  because  it  was 
created  by,  and  could  only  be  enforced  in  the  courts  of  equity,  has 
been  termed  the  mortgager's  "equity  of  redemption."  On  the 
other  hand,  the  mortgagee  might,  after  the  estate  had  become  for- 
feited at  law,  file  a  bill  in  chancery  to  foreclose  the  equity.    Where- 
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upon  the  court  after  account  taken,  will  direct  payment  to  be  made 
within  six  months  thereafter,  or,  in  default,  that  the  mortgage  shall 
be  foreclosed.  The  chief  clerk  appoints  a  day  for  payment,  and 
upon  deftiult  the  mortgagee  may  obtain  a  final  decree  or  order  for 
foreclosure,  which,  when  signed  and  enrolled,  will  foreclose  the 
mortgage  and  fix  the  title  absolutely  in  the  mortgagee.  A  sale 
would  sometimes  be  decreed  in  special  cases,  where  in  the  judg- 
ment of  the  equity  court  it  would  be  right  and  best  for  all  parties. 
But  a  sale,  unless  by  statute  requirement,  will  not  be  ordered  as  a 
right.  Tested  and  fixed,  which  a  party  may  insist  upon.  A  sale 
under  the  general  equity  jurisdiction  is  by  no  means  the  certain  or 
even  the  common  mode  of  foreclosing  the  equity.  It  is  true,  that 
Uie  original  jurisdiction  of  the  court  of  equity  which  it  assumed  by 
main  strength,  has  been  extended  and  regulated  in  Engiland  by  stat- 
utes recently.  And  the  cases  in  which  the  court  may  direct  a  sale, 
instead  of  a  foreclosure  of  the  title,  have  been  enlarged  and  speci- 
fied by  English  statutes  of  15  and  16  Vict.  But  this  rests  on  stat- 
utes not  enacted  and  not  in  force  here. 

It  is  important  to  mark  and  remember  the  ^stinction  between 
the  powers  and  directions  given  by  statute,  and  those  which  have 
been  the  creation  of  the  courts  of  equity. 

An  important  question  here  arises,  as  to  the  origin  and  history  of 
this  equity  of  redemption  in  this  country,  and  particularly  in  our 
own  and  our  mother  State,  Massachusetts. 

It  was  and  has  ever  been  one  of  the  boasts  of  New  England, 
that  our  fiithers  brought  here  and  established  by  naturalization  the 
"  common  law  of  England."  It  has  ever  been  iii  force  here  in  its 
strictness,  and  its  wonderftd  flexibility  and  power  of  adaptation  to 
new  relations  and  new  exigencies*  It  is,  to-day,  the  law  of  the 
land,  except  as  changed  by  statute,  or  obsolete  as  to  certain  por- 
tions, by  time  and  the  extinction  of  customs  and  interests. 

But  our  &thers  did  not  bring  with  them  to  Massachusetts  the 
court  of  equity,  or  the  equity  law,  as  expounded  or  created  by  that 
court.  They  did  not  bring  the  civil  law,  or  any  of  its  outgrowths, 
atfthoughy  like  wise  men  founding  an  empire,  they,  from  time  to  time. 
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incorporated  into  their  statute  law  many  principles  of  equity  and 
many  modifications  of  the  stem  strictness  of  the  old  common  law. 

There  is  no  doubt,  that,  from  early  times,  the  colonial  laws  recog- 
nized and  yielded  to  the  doctrine  of  a  saving  of  strict  forfeiture  in 
mortgages  by  payment  after  the  day,  and  provided  a  mode  of  secur- 
ing that  right  by  statute.  At  the  same  time,  they  took  care  to 
provide  a  mode  of  foreclosure  and  a  limitation  of  the  time  during 
which  the  right  to  redeem  might  be  claimed.  They  saw  that  the 
moment  you  depart  from  the  strictness  of  the  common  law,  two 
things  are  to  bo  regarded  as  essential  and  vital.  First,  if  the  right 
to  redeem,  beyond  the  day,  is  given  to  one  party,  a  right  to  enforce 
a  forfeiture  and  foreclosure,  within  a  reasonable  time,  must  be  given 
to  the  other. 

Otherwise,  the  right  might  continue  indefinitely.  Now  both  these 
rights  were  created,  and  existed  by  statute,  here  and  in  Massachu- 
setts, and  always  so  in  this  State.  The  equity  of  redemption  here 
was  not  the  creation  or  creature  of  an  equity  court  struggling  and 
disputing  with  the  courts  of  common  law,  and  in  danger  of  strangu- 
lation if  it  came  within  the  grasp  of  one  of  the  black-letter  judges. 
Both  rights  here  existed  by  positive  law  and  legislative  enactments. 
But  the  rights  of  both  pai*ties  were  well  defined,  both  as  to  what 
mortgages  came  within  the  provision,  and  how  the  foreclosure 
might  be  enforced,  and  how  the  equity  of  redemption  might  be  made 
available.  Mortgages  of  real  estate,  alone,  were  provided  for.  Or 
rather,  we  should  say,  this  right  of  equity  and  this  right  of  foreclos- 
ure existed  only  in  those  cases  where  the  statute  gave  or  recognized 
them.  There  was' no  indefinite  equity  of  redemption,  created  by 
equity  courts,  which  could  not  be  enforced  by  the  existing  modes,  as 
pointed  out  in  the  statutes,  but  could  only  be  foreclosed  by  a  bill  in 
equity.  It  may  here  be  remarked,  that,  until  quite  recently,  we 
have  had  no  statute  giving  any  right  of  redemption  of  pledges  or 
mortgaged  personal  property,  by  payment  beyond  the  day.  And 
we  have  never.known  of  any  claim  that  such  an  equity  existed  and 
could  be  maintained  by  any  process  in  law  or  equity.  The  strict 
old  common  law  applied  to  such  mortgages  or  pledges  of  personal 
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property  here,  until  the  recent  statutes.  The  fact  is  illustrative  of 
the  position,  that  these  rights  are  here  the  creation  of  positive  law. 
Or,  in  other  words,  that  the  common  law  is  the  law  of  the  land 
until  some  other  power,  sufficient  to  do  it,  has  changed  or  modi- 
fied it. 

The  equity  of  redemption,  in  real  estate,  has  always,  with  us, 
been  a  well-defined  and  determined  right.  It  is  the  right  to  redeem, 
by  pajrment  or  performance,  in  three  years  after  entry  or  process  to 
foreclose  the  estate.  It  is,  in  one  sense,  a  definite  legal  estate,  for 
it  has  always  been  subject  to  conveyance  by  deed,  and  to  seizure 
and  sale  on  execution  against  the  mortgager  for  his  debts. 

The  process  to  enforce  this  right  is  given  by  statute,  and  is  by  a 
bill  in  equity.  But  the  foreclosure,  on  the  part  of  the  mortgagee, 
has  never  been  in  this  State  by  any  process  in  equity.  Such  a  mode 
is  entirely  unknown  in  our  practice.  There  is  no  such  authority  ♦ 
given  in  the  statute  regulating  mortgages.  The  statute  is  distinct 
in  giving  the  remedy,  by  bill  in  equity,  for  redemption.  But  it 
^ves,  in  detail,  the  modes  by  which  a  mortgagee,  desirous  of  fore- 
closure, may  proceed  to  efiect  his  object.  We  have  before  stated 
all  these  modes,  viz.,  by  entry,  by  consent,  by  suit  at  law,  by 
entry  before  witnesses,  and  by  advertisement  in  a  newspaper. 

We  repeat,  because  it  is  in  our  view  an  important  feet,  that  the 
mode  of  foreclosing  a  mortgage,  by  a  bill  in  equity,  has  never  been 
known  in  this  State.  No  such  case  can  be  found,  we  are  quite  sure, 
on  our  records.  If  the  right  existed  in  1852,  it  was  a  dormant 
right,  never  having  been  used  or  recognized,  nor  specified  in  the 
statute  before  named  as  one  of  the  modes  to  be  pursued.  If  exist- 
ing anywhere  it  must  have  been  a  latent,  dormant,  and  undeveloped 
process  inherent  in  this  court,  as  a  court  of  equity,  in  the  same 
manner  as  it  was  claimed  in  early  days  by  the  English  court  of 
chancery. 

But  this  court  never  has  been  a  court  of  imlimited,  general  equity 
jurisdiction.  It  has  never  claimed  or  admitted  the  possession  of 
such  powers.  Its  equity  powers  are  entirely  the  creation  of  the 
statutes,  and  have  been,  by  statute,  from  time  to  time  enlarged. 
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but  always  precisely  defined.  It  was  decided  in  Leighton  v.  Leightorty 
32  Maine,  402,  that  this  court  has  equity  jurisdicti<m  in  those  cases 
only  in  which  it  is  conferred  by  statute.  It  was  even  held  that 
where  tlie  statute  gave  expressly  to  the  court  equity  jurisdiction 
*'  in  all  cases  of  waste,"  yet  that  this  language  did  not  give  to  the 
court  all  the  powers  possessed  by  courts  having  general  equity 
jurisdiction  in  the  matter  of  waste,  but  only  to  cases  of  waste  at 
common  law,  where  there  was  a  privity  of  estate.  It  was  admitted 
that  the  case  of  waste,  presented  by  that  bill,  might  justify  a  gen- 
eral chancery  court,  with  full  equity  jurisdiction,  in  granting  an 
injunction.  The  same  point  was  so  decided  in  Massachusetts  in 
5  Met  150. 

The  well-settled  doctrine,  as  expressed  in  the  cases  cited  below,  is 
that  the  equity  powers  of  this  court  are  conferred  by  statute  and 
are  there  enumerated,  beyond  which  is  forbidden  ground. 

T.  ^  C.  B.  B.  V.  Mgerg'j  41  Maine,  109 ;  Eayford  v.  Dyer,  40 
Maine,  245 ;  Woodward  v.  Comng,  41  Maine,  9 ;  Frost  v.  BvJtler^ 
7  Maine,  231 ;  Smith  v.  EllU,  29  Maine,  442. 

It  has  been  held  that  whatever  the  rules  in  equity  might  be  as  to 
set-off,  they  cannot  prevail  in  this  State  when  they  are  at  variance 
with  the  provisions  of  our  statutes  relating  to  that  subject.  And  sa 
as  to  issuing  injunctions.  It  is  only  when  the  power  is  given  by 
statute  that  they  can  be  issued.  This  was  the  condition  of  the  law 
and  the  court,  in  relation  to  mortgages,  in  1852,  when  this  mort- 
gage was  executed.  And  we  are  now  prepared  to  examine  the 
precise  question  raised  in  this  part  of  the  case  by  the  plaintiff.  It 
is,  as  we  understand  it,  nakedly  just  this.  That  the  statute  law  of 
Maine,  as  it  existed  in  1852,  was  not  applicable  to  mortgages  of 
railroads ;  that,  &om  the  peculiar  nature  of  these  mortgages,  there 
oould  be  no  foreclosure  of  them,  except  by  bill  in  equity,  without 
special  provision  of  statute  therefor,  and  that  no  such  statute  could 
be  applied  to  such  existing  or  prior  mortgage,  because  it  would  vio- 
late the  provision  of  the  United  States  constitution,  before  named^ 
prohibiting  a  State  from  enacting  any  law  impairing  the  obligation  of 
contracts.    It  is  urged,  that  tbia  wa»  in  substance  in  the  nature  of 
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a  vested  right,  and  so  a  part  of  the  contract.  That  any  other  mode 
of  foreclosure,  although  under  a  statute  made  for  such,  cases,  would 
violate  the  obh'gadon  of  the  contract. 

It  is  strenuously  pressed,  in  various  forms,  that  a  foreclosure  by 
sale  under  a  decree  would  be  more  advantageous  to  the  mortgager, 
than  a  foreclosure  of  the  title,  so  as  to  secure  it  to  the  mortgagee, 
and  that  this  was  a  right  inhering  in  the  .contract,  and  not  part  of 
the  rentedy.  One  answer  to  this  view  is  to  be  found  in  what  has 
before  been  shown,  that  a  sale  is  by  no  means,  even  in  the  English 
practice,  a  fixed  rule  or  established  right  in  every  case,  nor  is  it  a 
mode  which  either  party  can  insist  upon.  The  foreclosure  may  be 
strkt,  without  sale,  upon  short  notice  and  with  not  more  than  six  ' 
mcmths*  time  to  redeem.  The  length  of  the  Chancellor's  foot  is  not 
more  uncertain,  than  the  precise  order  he  may  make. 

It  is,  however,  urged  that  where  the  foreclosure  is  by  bill,  all 
these  chances  are  open  in  a  court  of  general  equity  jurisdiction. 

But  if  we  come  back  to  strict  law  or  right,  the  question  at  once 
arises,  vrhether,  as  matter  of  fact,  there  did  not  exist  in  1852  any 
statute  or  other  law  in  Maine,  not  merely  giving  the  right,  but  com- 
pelling a  party  to  foreclose  any  mortgage  by  a  bill  in  equity?  We 
have  seen  that  no  such  law  or  rule  was  kno#n  or  in  use.  Is  not 
the  argument  on  the  other  side  stronger,  that,  as  any  equity  of 
i«demption  can  here  only  arise  from  or  out  of  the  law,  and  is  not 
inherent  in  the  common-law  contract,  if  there  comes  up  a  new  case 
before  unknown  and  unprovided  for,  which,  by  reason  of  its  charac- 
ter and  compUcation  cannot  be  dealt  with,  either  as  to  its  redemp- 
tion beyond  the  day,  or  its  foreclosure  by  existing  laws,  there  is  no 
equity  of  redemption,  but  the  case,  and  the  contract,  and  the  deed, 
BRHt  stand  and  be  regulated  as  to  the  rights  o{  both  parties  by  its 
tssms  at  common  law. 

If  there  is  a  legal  equity  of  redemption  in  such  a  case,  how  is  it 
created?  Can  this  court,  with  its  limited  chancery  powers,  create 
new  i^iedes  nnlaiown  to  the  statute  or  the  common  law?  Can  we 
make  such  an  equity  without  a  statute  giving  us  the  powers?  And, 
on  Ae  other  hand,  can  we  say  that  we  have  power  to  create  a  new 
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mode  of  foreclosure,  beyond  those  so  clearly  and  precisely  given 
in  the  statute,  giving  not  merely  a  new  mode,  but  leaving  the  time, 
terms,  and  conditions  of  foreclosure  to  the  discretion  of  a  judge? 
Would  not  this  be  judicial  legi^tion,  or  the  assumption  of  all  the 
equity  of  unlimited  equity  courts? 

But  if  we  assume  that  an  equity  of  redemption  could  or  might 
be  thus  created  or  recognized,  it  is  apparent  that  it  would  be  the 
creation  of  the  law,  by  the  court.  At  the  same  time,  of  course, 
the  same  law  must  create  or  recognize  a  right  to  foreclose  and  extin- 
guish this  equity.  Now,  if  the  law  thus  creates  both,  why  may  not  the 
law  through  the  law-making  power  define,  limit,  and  provide  a  mode 
of  enforcing  this  indefinite  and  latent  power?  How  would  such  a 
statute-remedy  violate  the  obligation  of  the  contract?  Clearly  not 
unless  it  affected  some  distinct  right  or  obligation,  secured  to  a  party 
to  the  contract,  and  entering  into  and  making  a  part  of  it  at  the 
time  of  its  creation. 

It  is  important  to  keep  in  view  the  exact  proposition,  by  which 
it  is  attempted  to  demonstrate  that  the  obligation  of  this  contract  is 
violated.  It  is  not  that  the  obligation  at  common  law  is  affected, 
but  that  an  fctgrowth  of  that  contract  (which  is  the  creation  of  the 
court,  or  at  best  of  th«  law)  was  one  part  of  the  original  contract 
and  incorporated  into  it,  and  that  this  right  to  redeem,  thus  created, 
could  not  be  foreclosed  by  any  existing  statute,  but  only  by  a  decree 
of  sale  by  a  court  of  equity,  and  that  the  legislature  had  no  power 
to  provide  any  other  mode. 

The  first  and  sufficient  answer  to  this  proposition  in  this  case  is, 
that,  as  we  have  seen,  there  never  had  been,  and  was  not  at  the 
time  of  the  execution  of  this  mortgage,  any  such  existing  right  to 
this  mode  of  foreclosure.  It  was  unknown  to  our  law  and  our  prac- 
tice. It  has  never  to  this  day  been  known  in  our  judicial  tribunals. 
How  then  coidd  it  be  regarded  so  a  part  of  a  contract,  so  fixed  and 
so  incorporated  into  it,  so  certain  and  unchangeable  a  right  as  against 
all  other  modes  of  foreclosure,  that  no  judge,  and  no  legislature 
could  adopt  any  other  mode,  without  violating  the  constitution  of 
the  United  States? 
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As  a  matter  of  fiict,  then,  we  find  no  such  existing  law,  rule,  or 
right  that  prescribes  this  single  mode  of  foreclosure,  and,  therefore, 
no  basis  for  the  essential  proposition. 

We  are  not  without  direct  authority  in  our  own  court,  touching 
ihe  equity  powers  of  this  court,  in  reference  to  foreclosure  of  mort- 
gages. It  appears  that  in  the  revision  of  the  statutes  in  1841,  an 
attempt  was  made  to  define  the  powers  of  the  court,  as  a  court  of 
equity,  in  one  section  of  the  statute  relating,  not  to  mortgages  but 
to  the  supreme  judicial  court  and  its  jurisdiction.  R.  S.,  c.  96, 
1841.  Among  the  cases  named,  as  those  which  the  court  might 
hear  aiid  determine  as  a  court  of  equity,  ^^  when  the  parties  have 
not  a  plain  and  adequate  remedy  at  law,"'are  the  following: 

'^All  suits  for  the  redemption  and  foreclosure  of  mortgaged 
estates." 

It  was  evident  to  every  lawyer  that  the  words  "  and  foreclosure' 
were  inserted  by  mistake,  or  if  not,  that  they  were  entirely  inoper- 
ative, and  could  not  and  did  not  confer  any  power  on  the  court  to 
alter  the  existing  law  as  to  the  mode  of  foreclosing.  The  parties 
had  a  plain  and  an  adequate  remedy  at  law,  and  no  mortgage 
could  be  foreclosed,  except  in  the  way  the  statute  had  pointed 
out. 

The  words  in  question  had  never  been  used  before  in  any  statute, 
and  at  most  could  only  be  applied  when  there  was  not  a  plain  and 
adequate  remedy  by  existing  law,  or  by  using  equity  to  enforce  exist- 
ing modes  of  foreclosuire.  The  statute  gives  no  new  power  and  no 
new  mode. 

It  is  worthy  of  remark,  that,  although  the  provision  remained  in 
the  statute  from  1841  to  the  new  revision  in  1857,  yet  no  case  can 
be  found  where  it  has  been  attempted  to  foreclose  by  bill  in  equity 
under  it. 

But  the  court  was  soon  called  upon  to  notice  this  interpolation, 
and  to  give  a  construction  to  it.  In  the  case  of  Shaw  v.  6?ray,  23 
Maine,  178  (decided  in  1848),  the  court  says :  "  A  court,  having 
general  equity  powers,  might  compel  him  to  place  himself  in  the 
condition  he  would  have  been  in,  if  he  had  merely  procured  the 
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mortgage  ta  be  discharged.  .  .  .  But  the  powers  of  this  oourtv  as 
a  court  of  equity,  are  specific  and  limited  by  statute.  In  regard 
to  mortgages,  it  is  confined  to  suits  for  the  redemption  or  foreclos- 
ure thereof*  What  is  to  be  understood,  in  this  instance,  by  fore- 
closure, it  may  be  difficult  to  ascertain ;  for  the  legislature  have 
prescribed,  with  precision,  what  shall  be  done  to  foreclose  a  mort- 
gage. This  court,  it  is  believed,  are  not  vested  with  the  power  to 
decree  a  foreclosure  in  any  case.  The  acts  which  are  to  foreclose 
a  mortgage  are,  in  every  case,  to  be  those  of  the  mortgagee,  or  of 
those  standing  in  the  place  of  the  mortgagee.  It  is  not  presumable 
that  the  legislature  intended  to  superadd  a  power  in  this  court,  to 
adjudge  or  decree  a  foreclosure,  upon  grounds  other  than  what 
they  have  specifically  enacted  to  be  such.  As  to  suits  for  redemp- 
tion, the  power  delegated  must  have  reference  to  the  mode  <rf  pro- 
ceeding particularly  prescribed  for  the  purpose." 

Again,  in  1845,  the  court,  in  Cha9e  v.  Palmery  25  Maine,  845, 
says :  "  The  proper  prpceeding  against  him  would  seem  to  be  to 
obtain  possession  of,  or  to  foreclose  the  mortgage.  Yet  we  do  not 
understand  such  to  be  the  object  of  tho  bill.  And  if  it  were,  though 
th^  court,  by  the  R.  S.,  c.  96,  1841,  is  in  terms  authorized  to  take 
cognizance,  as  a  court  of  equity,  of  suits  *  for  the  redemption  and 
foreclosure  of  mortgaged  estates,'  it  is  believed  that  the  statute 
concerning  mortgages  (c.  125)  actually  precludes  any  action  of  this 
court,  sitting  in  equity,  on  the  subject  of  foreclosing  mortgages ; 
the.  provisions  of  that  statute  containing  the  rules  which  must  gov- 
ern in  reference  thereto ;  and  none  of  them  having  reference  to  the 
action  of  a  court  of  equity.  The  language  of  the  statute,  therefore, 
as  to  foreclosing  mortgages  in  a  court  of  equity,  is  inappropriate, 
and  must  have  been  introduced  inadvertently,  without  recurring  to 
the  specific  provisions  enacted  for  the  purpose." 

In  the  report  on  the  new  revision  of  the  statutes,  in  1857,  made 
to  the  legislature  by  the  late  Chief  Justice  Shepley,  who  was  a 
member  of  the  court  when  the  decision  before  cited  was  made,  and 
who  has  been  familiar  with  the  law  and  the  practice  of  this  State 
since  its  formation,  we  find  this  note  referring  to  this  language  in 
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the  statute  of  1841,  giving  his  reasons  for  omitting  them  in  the 
revision.  He  says :  "  The  words  *  and  foreclosure '  are  omitted  as 
suited  to  mislead ;  the  court  having  decided  that  it  had  no  jurisdic- 
tion to  foreclose  a  mortgage.     28  Maine,  174 ;  25  Maine,  841." 

We  find  that  the  legislature  adopted  the  suggestion  and  omitted 
these  words  in  the  R.  S.  of  1867.  The  clause  there  reads,  "  For 
the  redemption  of  estates  mortgaged."  The  foreclosure  in  this 
case  was  commenced  in  1859,  after  the  statutes  of  1857  went  into 
operation. 

It  seems,  then,  that  the  court  of  this  State  gave  a  construction 
to  the  language  used  in  the  statute  of  1841,  and  decided  that,  even 
when  the  words  in  question  were  in  the  statute,  the  court  had  no 
jurisdiction  and  no  power  to  entertain  a  bill  in  equity,  to  foreclose 
any  mortgage,  for  the  reasons  set  forth  in  their  opinions.  No 
mortgage  was,  in  feet,  thus  foreclosed,  whilst  the  words  remained 
in  the  statute. 

The  legislature,  under  the  suggestion  before  quoted,  struck  the 
words  out  in  the  revision.  This  was  a  clear,  affirmative  act,  by 
which  the  legislature  declared  that  no  power  should  rest  in  the 
court  to  foreclose  a  mortgage  by  bill  in  equity.  It  was  not  a  mere 
omission  to  provide  that  mode,  but,  under  the  circumstances,  equal 
to  a  clear  declaration  that  no  such  power  existed  or  should  be  ex- 
ercised. 

The  former  statute,  it  was  declared  by  the  court,  so  far  as  these 
words  are  concerned,  whilst  existing,  gave  no  power  to  foreclose  in 
equity.  The  legislature  affirmed  the  same  doctrine,  and  omitted 
the  words  as  useless  and  tending  to  mislead.  So  that  there  never 
was  a  time  when  the  court  had  the  power  claimed.  And  even  if 
there  had  been  such  power  from  1841  to  1857,  it  was  taken  away 
by  the  omission  in  the  new  statute,  which  was  in  force  when  this 
foreclosure  was  attempted.  The  mortgagees  were  not  bound  to 
institute  proceeding  for  foreclosure,  until  they  saw  fit,  under  a  claim 
firom  the  bondholders.  It  is  for  the  mortgagee  to  determine  wlien 
he  will  foreclose. 

£vea  if  the  language,  in  the  law  of  1841,  had  any  practical  force, 
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yet  surely  the  legislature  might  take  away  that  power  or  mode  of 
foreclosure,  if  they  left  the  essential  rights  of  the  parties  as  they 
were  prescribed  and  fixed  by  law,  as  to  foreclosure,  intact  and  un- 
changed. For  those  words  gave  no  new  rights  to  either  party,  or 
to  the  court  to  create  any,  or  to  decree  any  new  mode  of  foreclos- 
ure as  decided  by  the  court  in  the  above  cases. 

The  legislature  has  power  to  alter  remedies  at  pleasure.  It  could 
hardly  be  contended  that  this  naked  expression  in  the  law  of  1841, 
even  if  it  had  any  force,  so  entered  into  and  became  part  of  the 
contract,  as  elsewhere  explained,  that  mortgages  executed  between 
1841  and  1867  must  be  foreclosed  by  a  bill  in  equity,  even  after  its 
repeal  and  in  no  other  mode,  and  that  the  legislature  had  no  power 
to  alter  or  repeal  the  clause,  because  by  ^o  doing  they  would  impair 
the  obligation  of  the  contract. 

It  will  be  observed  that  the  words  in  question  do  not  create  or 
imply  any  new  mode  of  foreclosure.  Had  not  a  mortagee,  during 
this  time,  a  right  to  foreclose  by  any  of  the  modes  pointed  out  in 
the  statute  then  existing,  by  entry  or  suit  or  advertising  ?  Clearly 
the  provision,  if  operative,  did  not  take  away  the  right  to  use  exist- 
ing modes  of  foreclosure.  If  it  did,  then  all  the  attempted  foreclos- 
ures, during  these  sixteen  years,  are  void.  A  result,  to  say  the 
least,  alarming  in  view  of  its  efiects  in  unsettling  titles.  But  it  did 
not. 

The  case  does  not,  therefore,  raise  the  question  how  far  the  leg- 
islature may  alter  or  limit  or  extend  a  certain  fixed  and  established 
mode  or  remedy,  nor  whether  a  given  case  comes  under  the  defini- 
tion of  a  remedy,  or  is  one  where  a  substantial  right  is  violated  or 
taken  away.  It  is  common  learning,  that  the  legislature  may 
change  at  will  remedies,  but  cannot  impair  rights  or  obligations. 
It  might,  probably,  be  seriously  questioned  whether  the  legislature 
could  constitutionally  abrid^  the  time  of  redemption  existing  by 
statute  at  the  time  the  mortgage  was  given,  say  from  three  years 
to  one  year.  This  would  be  taking  away  a  fixed  right,  one  that 
existed  when  the  contract  was  made,  given  by  the  statute  law  of  the 
State.     It  would  take  away  two  years*  time,  and  give  nothing  in  lieu 
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or  exchange.  But  it  could  hardly  be  questioned  that  the  legisla- 
ture might  vary  or  add  to  or  diminish  the  different  modes  of  foreclos- 
ure as  to  existing  mortgages,  provided  no  essential  right  that  before 
existed  was  impaired.  If  the  essential  things,  viz.,  on  one  side, 
three  years'  right  to  redeem,  and  on  the  other  a  mode  of  foreclosure 
by  which  reasonable  notice  must  be  given  to  the  mortgager,  are 
preserved,  it  matters  but  little  what  forms  are  adopted  to  enforce 
these  rights.  If  a  new  case,  not  covered  by  existing  statutes,  arises, 
it  would  seem  to  be  plainly  the  right  and  duty  of  the  legislature  to 
provide  a  mode  by  which  the  rights  of  both  parties  might  be  secured, 
following,  if  it  saw  fit,  existing  laws  and  forms  and  modes  of  pro- 
ceeding as  far  as  applicable,  either  to  foreclose  or  to  redeem.  *  There 
could  seem  to  be  no  objection  to  this  unless  it  is  plainly  shown  that 
some  fixed,  vested,  or  inherent  right,  existing  at  the  time  of  the 
contract,  is  violated,  as  before  stated. 

Now  in  this  case,  the  mode  adopted  by  the  statute  was  in  sub- 
stance and  effect  identical  with  one  of  the  modes  existing  in  1852, 
viz.,  by  advertising  in  a  newspaper  a  certain  number  of  times.  The 
new  statute  gives  the  same  time  for  redemption  as  the  previous  one, 
three  ftdi  years.  There  is  no  objection  made,  that  the  time  or 
notice  was  not  sufiicient,  or  that  any  right  in  these  particulars  had 
been  infringed.  The  sole  objection  is  that  the  mode  of  foreclosure 
was  an  infringement  of  an  existing,  fixed,  and  unalterable  right  to 
have  a  decree  of  absolute  sale  of  the  property  within  sixty  days  or 
some  very  short  time.  It  might  deserve  consideration  whether  the 
granting  of  three  years'  time  for  redemption,  if  it  were  in  lieu  of  a 
peremptory  sale,  would  impair  or  diminish  the  right.  But  it  is  un- 
necessary to  discuss  this  point.  If  it  were  essential,  we  might  be 
unable  to  find  the  fact  established  that  the  complainant's  essential 
rights  were  actually  abridged,  diminished,  or  injuriously  affected  by 
a  three  years'  right  of  redemption  before  foreclosure,  instead  of  a 
peremptory  and  immediate  sale  at  auction.  By  our  law,  real  estate 
is  levied  upon  by  an  appraisement  of  three  disinterested  men,  and 
the  title  is  thus  conveyed  to  the  creditor,  subject  to  a  right  of  re- 
demption in  one  year  after  the  levy,  by  paying  the  appraised  value 
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and  interest.  In  many  other  States  such  execution  is  levied  by  a 
sale  of  the  premises  by  the  sheriff,  without  any  right  of  redemp- 
tion. By  our  law,  also,  a  lien  can  be  created  on  real  estate,  by  an 
attachment  of  it  on  mesne  pvcessy  which  holds  good  until  a  levy  on 
the  execution,  if  made  within  thirty  days  after  judgment.  Now  if, 
in  a  State  where  the  levy  is  made  by  sale,  and  such  lien  by  attach- 
ment is  recognized,  the  legislature,  after  such  attachment  and  before 
judgment,  should  change  the  mode  by  adopting  our  law,  by  which 
all  subsequent  levies  should  be  by  the  appraisement  of  three  disinter- 
ested men,  the  debtor  having  a  right  to  redeem  in  a  year,  could  the 
debtor  object  that  his  right  had  been  injuriously  affected,  and  the 
constitution  of  the  United  States  infringed  ? 

No  one  pretends  that  a  mere  change  of  form  in  the  proceedings, 
or  the  substitution  of  one  form  of  remedy  for  another,  by  which  the 
same  substantial  result  is  reached,  can  work  such  a  result.  It  must 
appear,  distinctly,  that  some  fixed  and  absolute  right  or  condition  of 
the  contract  is  impaired  injuriously,  to  the  party  complaining.  That 
fact  must  be  found  and  clearly  established  before  any  question  of 
this  nature  can  arise. 

Our  attention  has  been  particularly  called  to  the  case  of  Branson 
V.  Kinzie^  1  Howard,  311,  and  it  is  cited  as  sustaining  the  argu- 
ment on  the  part  of  the  complainants.  On  a  careftd  examination, 
we  do  not  find  anything  in  the  decision  of  that  case,  that  militates 
with  the  views  before  expressed  in  this  opinion. 

The  facts  in  that  case  were,  in  brief,  these :  A  mortgage  given 
in  Illinois,  to  secure  payment  of  money  on  a  day  certain,  containing 
a  stipulation  that  if  de&ult  be  made  in  payment  of  principal  or 
interest,  the  mortgagee  might  enter  upon  and  sell  the  mortgaged 
premises  at  auction,  and  retain  the  amount  due  to  him,  rendering 
the  surplus,  if  any,  to  the  mortgager. 

After  this  mortgage  was  executed,  and  before  this  bill  to  foreclose 
was  filed,  the  legislature  of  Illinois  passed  a  statute,  which  in  terms 
applied  to  this  mortgage,  by  which,  in  substance,  a  new  equity  of 
redemption  in  the  mortgager  was  created,  by  giving  him  a  right  to 
redeem,  after  a  sale,  under  a  decree  of  a  court  of  chancery  for 
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foreclosure,  by  paying  the  purchase-money  and  interest  in  twelve 
months  after  the  sale ;  and,  further,  if  the  debtor  did  not  pay  within 
that  time,  any  judgment  creditor  might,  on  like  terms,  within  fifteen 
months,  pay  and  thus  redeem  for  his  own  benefit.  Another  statute, 
enacted  at  the  same  session,  also  proviSed  that  in  all  sales  for  fore- 
closure, under  a  decree  in  chancery,  the  property  should  first  be 
appraised  by  disinterested  men,  and  if  two-thirds  of  the  appraisal 
was  not  bid,  it  should  not  be  struck  off. 

The  question  before  the  court  arose  under  a  bill  for  foreclosure ; 
the  complainant  claiming  that  he  had  a  right  to  have  a  decree  of 
foreclosiire  and  sale,  under  the  law  of  Illinois,  as  it  existed  before 
the  new  statutes  were  passed. 

The  court  based  the  decision  of  a  majority,  in  favor  of  the  com- 
plainant, on  the  ground  that  the  obligation  of  the  contract  "  de- 
pended upon  the  laws  of  Illinois,  at  the  time  the  deed  was  executed ; 
and  that  at  that  time,  by  that  law,  a  mortgagee  had  an  absolute  and 
undoubted  right,  under  an  ordinary  mortgage  deed,  if  the  money 
is  not  paid,  to  go  into  the  court  of  chancery  and  obtain  its  order  for 
the  sale  of  the  whole  mortgaged  property  (if  the  whole  is  neces- 
sary), free  and  discharged  from  the  equitable  interest  of  the  mort- 
gagers." The  court  says:  "This  is  his  right,  by  the  law  of  the 
contract,  and  it  is  the  duty  of  the  court  to  maintain  and  enforce  it." 
This  "  right,"  as  before  shown,  does  not,  by  the  law  of  Maine,  exist 
in  the  mortgagee  and  never  has,  and,  therefore,  this  decision  rests 
upon  a  vital  fact,  not  found  in  the  case  before  us.  It  is  admitted, 
in  the  argument  in  this  case,  that  there  was  no  statute  law  author- 
izing a  foreclosure  by  a  bill  in  equity,  providing  in  its  terms  a  mode 
of  procedure,  nor  is  it  asserted  that  any  such  course  was  ever  known 
in  our  practice.  The  argument  is  that  such  a  course  of  proceeding 
was  according  to  general  equity  practice,  in  courts  of  general  equity 
jurisdiction,  and  might,  therefore,  have  been  resorted  to  in  this  case, 
and  that,  in  fact,  it  was  the  only  mode  by  which  this  mortgage  could 
have  been  foreclosed.     We  have  fully  considered  this  proposition. 

The  court,  in  the  case  under  consideration,  after  stating  the  com- 
mon-law doctrine  of  absolute  forfeiture  of  the  estate,  at  the  day,  by 
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non-payment,  and  the  equity  view  of  a  resulting  trust  after  the  debt 
is  paid,  says  that  "  courts  of  equity  lend  their  aid,  either  to  the 
mortgaorer  or  mortgagee,  in  order  to  enforce  their  respective  rights. 
The  court  will,  upon  the  application  of  the  mortgager,  direct  a  re- 
conveyance to  him  upon  payment  of  the  money."  We  have  in 
Maine,  by  our  statute,  authorized  this  form  of  proceeding,  on  the 
part  of  the  mortgager,  to  redeem.  The  court  then  goes  on  to  say : 
"  And  upon  application  of  the  mortgagee  it  will  order  a  sale  of  the 
property  to  discharge  the  debt.  But  as  courts  of  equity  follow  the 
law,  they  acknowledge  the  legal  title  of  the  mortgagee,  and  never 
deprive  him  of  his  right  at  law  until  his  debt  is  paid,  and  he  is  en- 
titled to  the  aid  of  the  court  to  extinguish  the  equitable  title  of  the 
mortgager  in  order  tliat  he  may  obtain  the  benefit  of  his  security." 
Then  follows  the  language  first  quoted,  as  to  his  "  absolute  and 
undoubted  right "  to  such  a  mode  of  foreclosure.  The  court  then 
says :  "  When  this  contract  was  made,  no  statute  had  been  passed 
by  the  State  changing  the  rules  of  law  or  equity  in  relation  to  a 
contract  of  this  kind.  It  must,  therefore,  be  governed,  and  the 
rights  of  the  parties  under  it  measured,  by  the  rules  above  stated. 
They  were  the  laws  of  Illinois  at  the  time." 

The  opinion  holds  that  by  those  laws  then  existing  the  mort- 
gagee, in  an  ordinary  mortgage,  independent  of  the  special  right 
of  sale  stipulated  in  that  deed,  had  a  fixed,  certain,  and  definite  right 
to  a  foreclosure,  under  a  bill  in  equity  instituted  by  him,  and  to  a 
decree  of  the  court  of  equity  for  an  absolute  and  immediate  sale 
of  the  premises,  by  which  his  debt  might  be  paid.  That  this  law 
was  incorporated  into  the  contract  and  became  a  part  of  it.  By 
the  existing  laws  and  practice  of  Illinois,  mortgages  are  foreclosed 
by  bill  in  equity. 

The  statute  of  Illinois  did  not  attempt  to  change  any  form  or 
take  away  the  right  to  obtain  a  decree  for  a  sale,  but  undertook,  in 
the  first  place,  to  create  a  new  equity  of  redemption  after  such  sale, 
first  for  one  year  to  the  debtor,  and  he  failing  to  redeem,  for  fifteen 
months  to  any  judgment  creditor  of  the  debtor.  And,  not  content 
with  this,  by  a  subsequent  act,  abrogated  the  right  to  sell  under 
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such  decree,  unless  two  thirds  of  a  value  fixed  by  appraisers  should 
be  offered  at  the  auction  sale.  The  court  did  not  regard  these  new 
provisions  as  a  mere  change  of  remedv,  a  mere  alteration  of  the 
form  of  reaching  the  same  result,  but  as  creating  new  and  distinct 
rights  and  conditions,  in  and  under  the  contract,  injurious  and  unjust 
to  the  mortgagee,  by  giving  a  new  estate,  which  before  had  no 
existence,  to  the  debtor,  and  in  a  contingency  to  any  judgment  cred- 
itor. "  If,"  say  the  court,  "  such  rights  may  be  added  to  the  origi- 
nal contract,  by  subsequent  legislation,  it  would  be  difficult  to  say 
at  what  point  they  must  stop.  The  statute  gives  to  the  mortgager 
and  to  the  judgn>ent  creditor  an  equitable  estate  in  the  premises, 
which  neither  of  them  would  have  been  entitled  to  under 'the  orig- 
inal contract,  and  these  new  interests  are  directly  and  materially  in 
conflict  with  those  which  the  mortgagee  acquired,  when  the  mort- 
gage was  made.  Such  modifications  of  a  contract,  by  subsequent 
legislation,  against  the  consent  of  one  of  the  parties,  unquestion- 
ably impairs  its  obligation  and  is  forbidden  by  tjje  constitution." 

The  court  also  animadverts  on  the  other  provision,  as  to  the  new 
condition  annexed  to  the  sale,  and  shows  how  it  might  operate  to 
prevent  any  sale  or  greatly  delay  the  remedy  of  the  creditors. 

The  court  is  careful  to  distinguish  between  a  remedy  and  a  right. 
It  says:  *'  Although  a  new  remedy  may  be  deemed  less  convenient 
than  the  old  one,  and  may,  in  some  degree,  tender  the  recovery  of 
debts  more  tardy  and  diflScultj  yet  it  will  not  follow  .that  the  law  is 
unconstitutional.  Whatever  belongs  merely  to  the  remedy,  may 
be  altered  according  to  the  will  of  the  State,  provided  the  alteration 
does  not  impair  the  obligation  of  the  contract.  But  if  that  effect 
is  produced,  it  is  immaterial  whether  it  is  done  by  acting  on  the 
remedy,  or  directly  on  the  contract  itself." 

This  case,  we  may  remark,  would  more  nearly  resemble  the  one 
before  ns,  if  the  debtor  in  Illinois  had  complained  against  the  cred- 
itor, when  he,  abandoning  his  original  right  to  foreclose  absolutely 
by  sale,  had  proceeded  under  the  new  statutes,  yielding  the  new 
right  of  redemption  to  the  debtor  and  causing  an  appraisement  to  be 
made.     The  court  could  hardly  find  grounds  for  sustaining  such 
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complaints,  where  it  was  manifest  that  no  proceedings,  injurious  to 
the  debtor,  were  shown  or  could  be  established. 

The  real  question  before  us  is,  whether  the  debtors  or  the  mortga- 
gers have  a  right  to  insist  upon  a  particular  mode  of  foreclosure  of  his 
mortgage,  when  the  mode  adopted  and  sanctioned  by  the  legislature 
is  perfectly  satisfactory  to  the  mortgagee  and  has  been  adopted  by 
him.  What  obligation  of  the  contract  is  violated,  under  proceed- 
ings which  secure  the  right  to  redeem  amply  and  to  the  full  ex- 
tent known  under  any  law  of  the  State  ?  How  is  he  injuriously 
affected? 

But  even  if  we  had  before  us  the  mortgagee,  complaining  of  the 
statute  &ode  of  foreclosure  and  claiming  a  decree  for  a  peremptory 
sale,  our  answer  must  be,  "we  can  find  no  law  or  practice  in  this 
State,  which  gives  you  a  right  thus  to  foreclose.  None  such  exist- 
ed when  you  took  the  mortgage,  and  therefore  no  such  right  could 
make  a  part  of  your  contract,  as  it  did  in  the  case  cited  under  the 
laws  of  Illinois."  Jlie  distinction  between  the  cases  is  obvious  and 
clearly  marked  in  several  particulars,  but  chiefly  and  fundament- 
ally in  the  existence  in  one  case,  and  the  non-existence  in  the  other 
of  this  fixed  right.  Our  view  of  the  effect  of  the  mode  of  fore- 
closure, adopted  in  this  case,  has  been  fully  stated.  It  is  ^  sub- 
stance that  it  neither  gives  any  new  right  nor  takes  away  from 
either  party  any  vested  or  conceded  or  established  right  existing 
or  in  force  when  the  contract  was  entered  into,  and  violates  no  pro- 
vision of  the  constitution  of  the  United  States.  * 

The  result  upon  this  part  of  the  case  is,  that,  in  form  and  sub- 
stance, the  foreclosure  was  sufficient  to  extinguish  the  right  of 
redemption  as  claimed  by  respondents,  unless  rendered  inopera- 
tive from  other  causes  and  for  other  reasons,  hereafler  to  be  con- 
sidered. 

But  the  complainants  urge  that  the  redemption  should  be  open  to 
them,  even  if  the  proceedings  should  be  found  to  have  been  regular 
in  form,  and  such  as  would  bar  them  in  the  absence  of  other  facts. 
They  insist  that  the  trustees  were  guilty  of  such  laches,  bad  man- 
agement, and  illegal  if  not  fraudulent  combinations  with  other  par- 
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ties  to  secure  a  foreclosure,  when  it  might,  and  should  have  been, 
prevented  by  them ;  that  the  whole  proceedings,  however  formal, 
should  be  set  aside  as  in  fact  a  fraud  upon  the  plaintiff  corporation, 
subjecting  them  to  a  foreclosure,  when  it  was  the  duty  and  within 
the  power  of  the  trustees  to  have  prevented  it. 

In  considering  this  branch  of  the  case,  it  becomes  important  to 
ascertain  the  exact  condition  of  the  trustees,  and  their  relation  to  the 
several  parties  in  interest.  They  were  appointed  by  the  stockhold- 
ers of  the  plaintiff  corporation  at  the  time  the  vote  was  passed, 
authorizing  the  issue  of  the  second  mortgage  bonds,  and  before  any 
of  the  bonds  had  been  sold,  and,  of  course,  before  there  were  any 
second  bondholders  in  existence.  The  deed  to  the  trustees  was 
executed  within  ten  days  after  the  vote. 

At  this  time,  the  corporation  was  in  possession  and  running  and 
managing  the  road.  The  trustees  were  then  mere  mortgagees,  out  of 
possession,  with  no  other  rights  or  duties  than  such  as  related  to  hold- 
ing and  enforcing  the  mortgage.  This  deed  was  delivered  in  Octo- 
ber, 1852,  and  the  bonds  thus  secured  were  sold  to  different  hold- 
ers. The  coupons  were  paid  until  1850,  but  after  the  first  of  April 
of  that  year,  payment  of  the  coupons  of  this  class  ceased,  and  also 
of  the  first  mortgage  bonds,  to  secure  which,  a  prior  and  similar 
mortgage  had  been  made  to  the  same  individuals  as  trustees. 

After  this  failure  to  pay  the  coupons  due,  the  directors  of  the 
corporation  by  vote  authorized  "the  president  to  enter  into  an 
arrangement  with  the  trustees  of  the  holders  of  the  bonds,  where- 
by they  may  take  possession  of  the  road  "  upon  certain  conditions 
or  understandings.  In  this  vote  the  directors  admit  the  hon-pay- 
ment,  and  give  their  consent  that  trustees  might  enter  and  take 
possession  of  the  road,  under  their  mortgage  deed,  and  hold  the 
same  until  the  interest  due  upon  those  bonds  should  be  paid.  The 
vote  then  specifically  points  out  how  the  proceeds  are  to  be  applied, 
and  the  order  and  priority  of  payment.  The  last  of  all  being  the 
"coupons  on  the  bonds  of  1852"  (the  second  mortgage  bonds). 

It  does  not  distinctly  appear  that  any  subsequent  formal  agree- 
ment was  made  by  the  president  and  trustees.     But  this  vote  of 
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the  directors,  who  spoke  and  acted  for  the  corporation,  clearly 
indicates  a  conviction  that  the  corporation  was  unable  to  meet  its 
immediate  liabilities,  and  was  willing  that  the  trustees  should  take 
possession  and  apply  the  proceeds  according  to  the  order  set  down. 

The  counsel  for  the  plaintiff  corporation,  in  his  argument,  assumes 
and  claims  that  the  possession  taken  by  the  trustees  in  September, 
1857,  was  taken  under  this  vote,  and  was  continued  under  its  ferms 
and  conditions.  The  paper  appears  among  the  exhibits  of  the  de- 
fendants. It  is  not  signed  by  the  trustees  or  president,  but  shows 
only  votes  of  directors.  The  answer  of  the  surviving  trustee  (Mr. 
J.  Patten)  states  that  this  entry,  under  the  second  mortgage,  was 
made  in  accordance  with  the  directions  duly  given  by  the  second 
bondholders,  at  a  meeting  duly  called,  organized,  and  held  for  that 
purpose.  The  R.  S.  of  1857,  c.  51,  authorized  such  proceedings. 
We  do  not  find  among  the  exhibits  any  copy  of  such  vote  of  the 
bondholders. 

But  if  the  entry  and  the  taking  of  possession  were  in  either 
mode,  it  is  clear  it  was  not  taken  for  the  purpose  of  foreclosing 
the  mortgage.  It  was  a  possession  for  the  purpose  of  taking  the 
income,  earnings,  and  receipts  of  the  road,  to  be  applied,  if  the 
entry  was  made  under  the  vote  of  the  directors,  according  to  its 
terms,  if  under  the  vote  and  direction  of  the  bondholders,  according 
to  the  provisions  of  the  statute. 

The  trustees  were  thus  in  possession.  They  evidently  had  duties 
to  perform  toward  two  parties.  One,  the  corporation  that  desig- 
nated them  and  whose  property  and  railroad  they  had  taken,  the 
other,  the  bondholders  for  whom  they  held  the  property  in  trust 
and  in  mortgage.  It  was  substantially  the  case  of  a  mortgagee  in 
possession  before  breach  of  the  condition,  or  before  entry  for  the 
purpose  of  foreclosure. 

As  such  trustees  it  was  their  duty  to  manage  the  property  with 
reasonable  care,  prudence,  and  faithfulness,  to  apply  the  net  income 
according  to  the  legal  rights  of  all  parties.  But  it  is  evident  that 
under  that  entry  and  possession  the  mortgage  in  question  was  not 
and  could  not  be  foreclosed  so  as  to  devest  the  equity  of  the  corpo- 
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ration.  The  trustees,  thus  holding,  might  be  liable  to  the  parties 
in  interest  for  any  neglect,  fraud,  or  misconduct,  but  such  posses- 
sion, however  long  continued,  would  not  extinguish  the  equity. 

But  in  May,  1859,  a  number  of  the  holders  of  the  second  mort- 
gage bonds  applied  to  the  same  trustees,  then  in  possession  as  before 
described,  to  foreclose  the  second  mortgage  on  the  ground  that  the 
interest  coupons  thereon  had  not  been  paid  since  April,  1856. 

In  compliance  with  this  request,  the  trustees  proceeded  to  adver- 
tise for  a  foreclosure  in  pursuance  of  the  statute  of  1857.  Accord- 
ing to  that  statute,  which,  in  this  respect,  resembles  the  general 
statute  of  1841,  this  notice  would  be  effectual  to  foreclose,  although 
no  possession  was  taken  under  it.  This  mode,  indeed,  gives  no  right 
of  possession,  nor,  in  itself,  does  it  affect  any  existing  possession. 
The  trustees  remained,  as  before,  in  possession  under  their  first 
entry.  The  notice  for  foreclosure,  however,  was  a  fact  which  was 
of  great  importance,  and  of  vital  interest  to  both  the  parties  for 
whom  they  were  trustees. 

A  mortgagee  in  possession  is,  undoubtedly,  in  an  important  sense, 
a  trustee  for  the  mortgager  and  bound  to  regard  his  interest.  These 
trustees  knew  that  in  three  years  the  equity  would  be  foreclosed 
and  it  was  their  duty  to  prevent  this  consequence  if  they  could 
legally,  and  had  the  means  or  money  in  their  hands  which  they 
could  properly  and  consistently,  with  their  obligations  to  others,  and 
with  their  duty  under  the  law  or  stipulations  under  which  they  acted, 
apply  to  the  payment  of  those  second  mortgage  coupons,  due  and 
unpaid.  And  we  think,  further,  that  if,  having  such  means,  they 
diverted  them  to  other  illegitimate  objects,  or  entered  into  combina- 
tions with  others  to  allow  the  time  of  redemption  to  run  out,  when 
it  could  have  been  prevented  by  the  use  of  earnings  or  assets  in 
their  hands,  which  might,  under  their  responsibilities  and  duties, 
have  been  so  applied  that  the  foreclosure  shoidd  not  be  set  up  or 
be  held  effectual. 

Again ;  if  by  intentional  mismanagement  or  neglect,  or  by  such 
gross  and  clearly  proved  misfeasance  in  their  office  and  inattention 
to  the  ¥rants  and  interests  of  the  road  as  would  amount  to  con- 
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structive  fraud,  the  income  was  thereby  reduced  so  as  to  affect  the' 
net  profits,  which  a  different  mode  of  administration  would  have 
produced,  which  profits  would  have  been  or  might  have  been,  with 
other  means  in  their  hands,  properly  applied  to  the  payment  of  these 
coupons,  before  the  three  years  would  have  expired,  and  would  have 
been  suflScient,  that  the  same  result  as  to  the  strict  foreclosure 
would  follow.  It  would  be  against  right,  reason,  and  fair  dealing 
to  hold  otherwise. 

This  brings  us  to  the  consideration  of  the  charges  in  the  bill  on 
these  points.  We  must  keep  in  mind  the  fact  that  the  two  parties 
are  the  corporation  and  the  body  of  second  bondholders,  and  that  it 
is  the  acts  and  proceedings  and  conduct  of  the  trustees  that  are  in 
question.  The  questions  raised  touch  them  only  in  the  result, 
although  any  connection  or  combination  with  others,  if  proved,  may 
be  important  and  may  properly  be  considered  if  they  bear  upon  that 
point. 

The  obligation  was  on  the  corporation  to  pay  its  debts,  but  as  the 
source  from  which  the  money  to  pay  them  was  expected  to  be  de- 
rived was  given  into  the  hands  of  the  trustees,  it  is  but  reasonable 
to  require,  in  behalf  of  the  original  corporation,  that  the  road  should 
be  managed,  and  the  income  applied,  so  that,  if  possible  within  the 
prescribed  duties  and  obligations,  a  foroclosure  might  bo  prevented. 
At  the  same  time  the  trustees  are  not  to  be  held  to  do  impossibili- 
ties, or  what  they  had  not  legitimate  means  to  do.  They  were  not 
in  possession,  it  must  be  remembered,  of  unlimited  and  unre- 
stricted powers  to  do  what  they  pleased  with  the  income  of  the  road. 
The  law  (R.  S.,  c.  51)  plainly  points  out  their  duty  and  limits,  and 
specifies  the  order  of  appropriation  of  the  income  they  may  receive. 
This  statute  should  be  read  in  this  connection. 

The  vote  of  the  directors,  as  before  shown,  clearly  and  distinctly 
required  a  specific  and  progressing  order  of  payments  or  appropria- 
tion to  separate  classes  of  claims,  under  seven  heads,  each  being 
postponed  to  the  preceding. 

This  brings  us  to  a  consideration  and  examination  of  the  precis^ 
allegations  in  the  bill,  which  are  the  only  grounds  which  we  can 
properly  consider. 
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It  is  nowhere  directly  asserted  in  the  bill  that  the  trustees,  at  the 
time  when  the  foreclosure,  as  claimed,  became  perfected,  or  at  any 
other  time  had,  actually,  money  in  their  hands,  which  they  might 
legally  and  should  have  applied  to  the  payment  of  the  coupons  due 
on  these  bonds.  But  it  is  alleged,  **  that  the  said  trustees  so  careless- 
ly, negligently,  and  unskillfully  managed  said  railroad  and  its  aflairs, 
while  in  the  possession  thereof,  that  the  net  earnings  and  income 
received  by  them  were  much  less,  to  wit,  in  the  sum  of  two  hundred 
thousand  dollars  per  annum,  than  they  should  have  been  and  would 
have  been  if  the  same  had  been  faithfully  and  properly  managed 
by  said  trustees,  and  in  accordance  with  the  spirit  end  fair  intent  of 
said  trusts." 

There  is  another  allegation  in  substance  the  same.  It  is  that 
from  the  time  when  the  trustees  became  possessed  of  the  railroad^ 
it  has  been  of  great  value,  and  sufficient,  if  administered  according 
to  the  true  tenor  and  eflFect  of  the  trust,  and  of  the  equitable  lien* 
with  which  the  same  was  charged  by  the  corporation,  to  have  paid 
the  interest  upon  the  bonds,  and  should  have  been  so  applied.  There 
is  also  an  allegation  that  a  majority  of  the  directors,  combining  with 
the  trustees  for  the  purpose  of  becoming  the  owners  of  the  railroad, 
neglected  to  pay  the  interest  upon  and  redeem  the  bonds. 

There  is  no  allegation  in  the  bill  of  willful,  intentional,  corrupt, 
or  designed  mismanagement  or  neglect.  The  charge  is  of  negli- 
gence and  unsldllfuiness.  The  trustees  were  John  Patten,  Joseph 
McKeen,  and  M.  S.  Hagar.  Xjiey  were  designated  by  the  plain- 
tiff corporation  for  the  trusts  imposed  by  the  deed,  and  for  all  the 
duties, which  might  thereafler  devolve  upon  them  as  such  trus- 
tees. 

The  corporation  knew  them  and  reposed  great  trust  and  confi- 
dence in  them.  It  is  apparent  from  the  evidence,  that  it  was  well 
known  to  all,  that  they  were  rtot  men  having  experience  in  the 
direct  management  of  an  operating  railroad.  It  would  hardly  be 
reasonable  to  hold  them  i^sponsible  under  the  circumstances,  foif 
the  highest  skill,  or  for  ffflure,  in  managing  the  road  up  to  thd  high- 
est pcont  of  success  which  it  is  possible  might  have  been  reached  by 
experienced,  long-tried,  and  exceptionable  managers. 
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The  charge  is  general.  No  specification  of  any  particular  in- 
stances, or  detail  of  any  definite  &ilure  or  mismanagement  is  set 
fbrth  in  the  bill. 

The  answer  of  the  surviving  trustee  (Mr.  Patten)  distinctly 
denies  the  charge  of  mismanagement,  and  asserts  the  contrary.  He 
avers  that  they  did  their  best,  and  employed  as  superintendent  a 
man  of  good  reputation  for  skill,  integrity,  and  experience,  and 
gave  their  personal  attention  so  far  as  required. 

Is  this  denial  overcome  by  the  proof?  In  judging  of  the  success 
and  management  of  the  road,  it  is  fair  to  regard  the  condition  in 
which  it  was,  financially  and  structurally,  when  the  trustees  re- 
ceived it.  Its  financial  condition  is  referred  to,  and  may  be  gath- 
ered from  the  vote  of  the  directors  in  1856  before  referred  to.  It  is 
there  stated  as  a  reason  for  consenting  to  surrender  the  road  to  the 
trustees,  that  the  coupons  had  not  been  paid,  and  that  the  directors 
had  not  the  means  at  present  to  take  up  these  coupons. 

Comparing  the  receipts  and  expenditures  after  the  trustees  took 
possession,  with  those  of  the  immediately  preceding  years,  we  do 
not  find  the  comparison  unfavorable  to  the  trustees.  It  is  shown 
that  the  credit  of  the  road  was  at  a  low  ebb,  and  that  the  trustees 
used  their  private  credit,  at  times,  to  keep  it  in  operation.  It  does 
not  appear  that  the  corporation  or  its  officers  or  the  stockholders,  at 
any  time  before  the  foreclosure,  preferred  complaints  in  any  formal 
manner,  if  at  all,  as  to  the  mismanagement  of  the  road. 

The  testimony  on  this  point  introduced  by  the  plaintiffs  is  rather 
of  general  impressions,  beliefs,  ana  suspicions  that  matters  were  not 
managed  as  well  as  they  might  be,  than  of  any  definite  and  distinct 
fiicts.  It  would  be  difficult  for  any  master  or  auditor  to  state  or  fix 
upon  any  specific  instance  of  neglect  or  want  of  skill,  for  which  a 
sum  of  money  should  be  charged  to  the  trustees.  It  may  be  grant- 
ed that  the  road,  owing  to  various  causes,  was  not  yielding  what 
might  have  been  secured  by  a  first-class  road  in  a  first-rate  condition 
in  all  respects.  There  may  have  been,  and  probably  were  mistakes, 
and  errors  and  miscalculations  and  disappfintments  to  some  persons 
who  desired  to  use  the  road  for  transportation.     It  would  be  tedious 
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and  useless  to  go  over  all  the  evidence  bearing  on  this  point.  On 
a  careful  and  candlid  examination  of  it  all,  we  have  no  hesitation  in 
coming  to  the  conclusion  that  the  evidence  fails  to  overcome  the 
answers  on  this  point,  or  to  establish  the  charge  within  tlie  rule 
before  stated. 

The  next  charge  in  the  bill  is,  in  substance,  that  the  three  trus- 
tees McKeen,  Patten,  and  Hagar,  "  while  acting  as  trustees  and 
being  in  possession,  combining  with  a  majority  of  the  directors 
named,  and  with  R.  D.  Rice,  John  B.  Brown,  George  F.  Shepley, 
and  H.  N.  Jose  and  others,  contriving  and  intending  to  obtain  for 
themselves  and  their  associates  the  possession,  management,  and 
ownership  of  the  railroad,  franchise,  and  rolling  stock,  and  to  de- 
prive the  plaintiff  corporation  of  the  same,  for  that  purpose  bought 
in  a  large  amount  of  different  kinds  of  stock,  bonds,  coupons,  and 
mortgages  and  other  claims,  which  the  plaintiff  corporation  was 
bound  to  pay  and  redeem,  amounting  to  about  seven  hundred  thou- 
sand dollars,  and  the  plaintiffs  allege  that  they  are  informed  and  be- 
lieve, that  these  purchases  were  made  with  the  money  belonging  to 
the  corporation,  being  the  earnings  of  the  railroad,  and  that  all  this 
was  done  by  the  said  trustees,  directors,  and  other  persons  in  con- 
nection and  combination,  for  the  purpose  and  with  the  intent  as  be- 
fore set  forth. 

To  this  charge  Mr.  Patten  answers,  that  ic  is  not  true;  that  he 
never  had  part  in  or  knew  of  any  such  combination  or  purchase ; 
that  the  other  trustees,  so  far  as  he  knows  or  believes,  never  com- 
bined or  purchased  as  charged ;  that  he  has  no  knowledge  or  belief 
that  any  such  purchase  was  made  by  the  other  trustees  or  other 
persons  named  in  the  bill.  Mr.  McKeen  and  Mr.  Hagar,  both 
deceased,  before  the  bill  was  filed,  or  before  any  answer  was  made. 
Mrs.  Hagar,  as  administratrix  of  her  husband,  in  her  answer,  adopts 
die  answer  and  denial  of  Mr.  Patten.  All  the  other  parties  to  the 
bill,  in  their  answers,  deny  any  such  combination  or  purjiose,  or 
any  conneq^ioi^  of  the  trustees,  as  such,  with  any  purchases. 

We  cannot  find  evidence  in  the  case  to  overcome  the  denials. 
The  testimony  of  defendants  sustains  the  denial  in  the  answers  of 
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any  such  fraudulent  or  unfaithful  and  dishonest  combination,  pur- 
pose, and  acts  qu  the  part  of  the  trustees.  The  testimony  on  the 
part  of  the  plaintiffs  fails  to  sustain  it.  The  accounts,  as  presented, 
do  not  show  any  appropriations  of  the  earnings  of  the  road  for  such 
purpose.  We  speak  now  of  the  general  charge  of  combination  be- 
tween the  directors,  trustees,  and  other  persons  to  purchase  the 
stock,  bonds,  coupons,  etc.,  of  the  road,  and  the  actual  application 
of  the  funds  of  the  corporation  for  the  purpose  of  obtaining  posses- 
sion of  the  road  and  its  entire  franchise  and  property.  The  next 
charge,  however,  is  more  specific,  and  relates  to  what  is  called  the 
Williams  purchase,  and  is  evidently  more  relied  upon  than  the  'gen- 
eral charge  above  stated. 

The  charge  in  the  bill  is,  in  substante,  that  Reuel  Williams,  de- 
ceased, was  the  owner  in  his  lifetime  of  original,  preferred,  and 
Yarmouth  stock,  bonds,  coupons,  and  claims  secured  by  a  mortgage 
of  the  rolling  stock,  to  the  amount  of  five  hundred  thousand  dol- 
lars, or  thereabouts,  and  that  in  the  year  1861  he  offered  to  sell 
and  dispose  of  the  same  to  the  trustees,  for  the  benefit  of  the  plain- 
tiffs, for  $1 13,000,  or  about  that  sum,  being  much  less  than  the  real 
value ;  but  the  trustees,  contriving  and  intending  to  obtain  for  them- 
selves and  their  associates  the  ownership  of  the  road,  declined  to 
accept  the  offer  and  make  that  purchase,  which,  in  the  proper  ex- 
ercise of  their  trusts,  they  should  have  made. 

This  charge  is  also  very  distinctly  and  positively  denied  in  the 
answers,  and  we  find  no  testimony  which  establishes  the  facts 
charged  against  these  denials,  and  the  testimony  of  those  who  were 
Concerned  in  the  actual  sale  and  transfer  of  these  securities  by  Mr. 
Williams. 

But  the  bill  proceeds  to  make  another  charge  against  the  trustees, 
in  relation  to  this  Williams'  purchase,  and  avers  that  after  declining 
to  purchase  for  the  corporation,  as  before  stated.  Rice  and  Alden 
purchased  them  of  Williams  for  the  benefit  of  the  trustees  and  their 
associates,  and  for  the  purposes  before  set  forth,  for  the»same  sum' 
($113,000)  which  was  paid  to  Williams  out  of  the  earnings,  income, 
and  profits  of  the  road ;  and  that  instead  of  surrendering  the  said 
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purchased  securities  and  obligations  to  the  original  corporation,  as 
in  justice  they  should,  they  claim  to  hold  the  same  against  and  to 
recover  the  same  in  full  of  them. 

Then  follows  the  several  allegations  before  referred  to,  that  the 
trustees,  directors,  and  the  other  persons  before  named  combined 
together  for  the  purpose  of  becoming  owners  of  the  road,  and  to 
effect  that  object,  in  violation  of  their  trusts,  neglected  to  pay  the 
interest  upon  and  redeem  the  bonds. 

This  matter  of  the  Williams  purchase  forms  a  prominent  part  of 
the  evidence  and  arguments  in  the  case.  The  answers  deny  the 
charge  of  any  connection  of  the  trustees,  in  their  capacity,  in  the 
original  purchase  from  Mr.  Williams. 

On  a  careful  examination  and  consideration  of  the  evidence  on 
this  point,  we  cannot  find  sufficient  evidence  to  sustain  the  allega* 
tion  as  made,  viz.,  that  the  purchase  by  Rice  and  Alden  of  Wil- 
liams was  made  for  the  benefit  of  the  trustees  alone,  or  with 
associates,  in  pursuance  of  a  combination  or  agreement  or  imder- 
standing  between  the  persons  and  parties  named,  to  obtain  posses* 
sion  and  the  property  in  the  railroad  for  themselves,  in  fraud  or 
wrong  against  the  corporation,  and  that  the  earnings  of  the  road 
were  used  for  that  fraudulent  purpose.  There  is  evidence  which ' 
tends  strongly  to  prove  that  one  of  the  trustees  (Mr.  Hagar)  had 
had  conversation  with  Rice,  concerning  his  proposed  purchase,  and 
that  he  was  willing  and  desirous  of  being  one  of  the  company  to 
purchase,  if  the  terms  were  satisfactory.  He  died  before  the  final 
contract  with  die  trustees,  but  his  administratrix  was  allowed  to 
come  in  as  one  of  the  company  (Rice  and  others),  who  sold  to  the 
trustees.  But  there  is  no  sufficient  evidence  that  in  whatever  he 
did  or  commenced,  in  relation  to  or  in  connection  with  the  purchase 
by  Rice  of  Williams,  he  was  acting  in  his  capacity  of  trustee,  or 
using  or  promising  to  use  the  earnings  of  the  road  to  carry  out  any 
illegal  purpose.  He  se^ms  to  have  acted  as  a  private  individual 
on  his  individual  responsibility  in  this  matter.  And  he  was  but 
one  oi  three  persons  on  the  board,  and  could  not  if  he  would  thus 
divert  the  earnings  without  the  consent  of  his  associates,  acting  as  a 
board. 
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The  facts  do  not  show,  to  our  apprehension,  the  combination  and 
purpose  as  charged  against  the  trustees.  They  do  show  that  there 
was  a  proposal  and  plan  started  to  obtain,  by  purchase,  of  Mr.  Wil- 
liams his  securities  and  claims,  and  that  this  plan  and  purpose  was 
understood  by  several  persons,  and  that  there  was  a  more  or  less 
distinct  and  binding  agreement  or  understanding  between  Rice  and 
other  persons  as  to  participation  in  the  trade,  and  tibat  these  per- 
sons were  some  of  them  directors  and  some  owners,  by  purchase  and 
otherwise,  of  the  bonds  of  the  company.  There  is  a  considerable 
indefiniteness  and  want  of  clearness  in  some  parts  of  the  testimony 
as  to  this  purchase,  so  far  as  others  than  the  trustees  were  con- 
cerned. 

But  we  must  remember  that  the  second  bondholders,  whose  mort- 
gage is,  if  foreclosed,  the  entire  basis  of  the  defense,  were  not  re- 
sponsible for  the  acts,  intentions,  or  combinations  of  the  directors  or 
stockholdhers  of  the  plaintiff  corporation,  or  of  the  holders  of  other 
bonds.  The  trustees  named  in  the  deed  were  their  trustees,  and  it 
is  their  acts  or  neglects  alone,  that  the  second  mortgage  bondhold- 
ers can  be  held  answerable  for. 

Now  how  stood  matters  from  the  time  of  possession  by  the  trus- 
tees, up  to  the  time  of  foreclosure,  in  May,  1862  ?  The  trustees 
had  assumed  a  second  possession,  anew,  for  the  first  bondholders  in 
September,  1860,  about  one  year  and  a  quarter  after  the  possession 
taken  under  the  second  mortgage  in  question.  But  it  is  to  be 
marked,  that  in  neither  case  did  they  enter  for  the  purpose  of  fore- 
closure, nor  have  they  ever  claimed  a  foreclosure  by  virtue  of  an 
entry,  and  continued  possession.  The  foreclosure,  if  legally  made, 
was  made  solely  by  virtue  of  the  published  notice,  and  the  expira- 
tion of  three  years  from  its  date,  and  so  far  as  the  foreclosure  is  in 
question,  the  possession  is  immaterial.  There  are  allegations  that 
the  first  bondholders  commenced  proceedings  to  foreclose,  but  we 
find  no  evidence  of  such  attempt  among  tlie  exhibits.  The  whole 
question  rests  upon  the  proposition  that  the  mortgage  of  second 
bondholders  was  legally  foreclosed.  If  not,  the  defense  fails  con- 
fessedly. 
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Although  the  evidence  does  not  satisfy  us  that  there  was  any 
un&ithful  combination,  on  the  part  of  the  trustees,  with  others,  to 
use  the  funds  of  the  company  to  purchase  the  securities  of  Mr. 
Williams  as  before  stated,  yet  it  is  admitted  and  clearly  proved  that 
the  trustees  did  afterwards  negotiate  with  Rice,  the  purchaser,  for 
the  sale  and  surrender  to  them  of  a  portion  of  the  bonds,  etc., 
obtained  from  Mr.  Williams,  and  agreed  to  pay  therefor  the  sum  of 
9110,000.  The  contract,  as  finally  consummated,  was  dated  Feb. 
17,  1862,  and  the  trustees,  McKeen  and  Patten,  agree  to  pay  the 
above  sum  in  semi-annual  pajrments  of  $10,000  each,  with  interest, 
the  first  payment  to  be  made  on  the  20th  of  March,  1862.  These 
payments  were  to  be  made  out  of  the  net  earnings  of  the  road  afler 
paying  certain  special  claims,  being  those  which  had  priority  over 
the  first  and  second  bonds.  Thb  contract  was  entered  into  in  pur- 
suance of  the  vote  of  the  first  and  second  bondholders,  who  had 
been  separately  organized  into  corporate  bodies,  under  the  statute 
of  1857.  This  contract,  it  will  be  observed,  was  signed  about  three 
months  before  the  foreclosure  of  the  second  mortgage,  under  the 
advertisement. 

It  appears  from  the  accounts,  as  stated,  that  in  the  year  1862, 
$28,300  was  paid  on  this  purchase,  and  the  balance  was  paid  in  full 
in  the  year  1863. 

The  question  is  now  reduced  to  this,  whether  the  trustees,  under 
the  direction  of  the  bondholders,  diverted  money  and  means  in  their 
possession  and  control  which  ought  to  have  been  applied  to  the  pay- 
ment of  the  over-due  coupons  of  the  second  mortgage  bonds  by 
which  the  foreclosure  might  have  been  prevented.  If  they  did,  we 
do  not  see  any  reason  why  the  foreclosure  should  not  be  disregarded 
and  the  plaintil^  let  in  to  redeem.  It  was  their  duty  to  prevent  a 
foreclosure,  if  they  had  means  sufficient,  which,  without  violation  of 
prior  rights,  or  the  law  or  the  obligation  imposed  and  resting  upon 
them,  they  could  thus  use. 

They  say  they  had  no  such  means.  As  before  stated,  the  bill 
does  not  directly  assert  that  they  had.  It  does  charge  that  the 
directors,  combining  with  the  trustees  and  others,  for  the  purpose 
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of  becoming  the  owners  of  the  road,  neglected  to  pay  the  interest 
upon  and  to  redeem  the  bonds.  But  the  directors  were  the  officers 
and  agents  of  the  plaintiff  corporation,  the  bondholders  were  not 
responsible  for  or  liable  to  account  for  the  neglects  or  misdeeds  of 
such  directors. 

The  bill,  in  its  whole  structure,  seems  to  be  based  upon  the  alleged 
unfaithful,  if  not  corrupt^combination  and  plan  between  the  direc* 
tors,  trustees,  and  others  to  defeat  a  redemption.  We  have  before 
considered  these  charges  in  detail.  Nevertheless,  we  should  have 
little  hesitation  in  holding,  even  in  the  absence  of  proof  of  the  com- 
bination or  conspiracy,  that,  if  the  trustees  had  funds  in  their  hands 
which  they  might  legally  and  properly  (as  before  explained)  have 
paid  to  redeem  these  coupons  of  the  second  mortgage  bonds,  their 
neglect  or  omission  to  do  so  would  have  saved  the  foreclosure. 

The  three  years  for  redemption  expired  about  May  18, 1862.  In 
order  to  save  the  foreclosure,  the  whole  amount  due  on  these  cou* 
pons  must  have  been  paid.  The  payment  of  even  a  large  amount, 
if  not  sufficient  to  pay  the  "  uttermost  farthing,'*  would  have  been 
of  no  avail.  Now  the  trustees  say  that  they  could  not  do  this  for 
two  reasons.  The  first,  that  they  had  at  no  time,  after  they  took 
possession,  net  earnings  sufficient  to  meet  these  demands.  That 
the  arrears  of  coupons  on  these  bonds,  in  May,  1862,  was  between 
seventy  and  one  hundred  thousand  dollars. 

And  they  say,  secondly,  that  whatever  surplus  means  they  had, 
they  were  bound  to  apply  to  demands  of  a  prior  date,  having  by  the 
statute  and  by  law  precedence.  They  say  that  if  they  had  paid 
these  coupons,  they  would  have  been  liable  to  other  parties  and  to 
the  charge  of  mismanagement  in  their  office.  They  say  that  the 
question  here  must  be  determined  by  the  state  of  facts  existing  prior 
to  May  18,  1862,  and  that  subsequent  events  or  subsequent  success 
or  subsequent  application  of  the  money  or  assets  of  the  new  com- 
pany or  of  the  bondholders  after  foreclosure  cannot  change  or  vary 
the  legal  rights  of  the  parties. 

If  the  trustees  had  not  funds  whidi  they  could  and  should  have 
used  for  this  redemption,  the  plaintiff  and  complaining  corporation 
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knew  that  the  foreclosure  had  been  commenced ;  that  in  three  years 
it  would  be  complete,  if  the  whole  of  this  debt  against  them  was 
not  paid ;  that  the  corporation,  and  not  the  trustees,  were  the  debtors ; 
that  if  the  trustees  had  no  such  funds  at  the  day,  the  forfeiture  of 
the  estate  was  inevitable,  and  yet  it  does  not  appear  that  any  effort 
or  any  offer  of  aid  was  made  by  the  corporation  or  individual  stock- 
holders, but  the  time  was  allowed  to  elapse  with  all  the  resulting 
consequences  of  a  new  corporation,  etc.,  provided  in  the  statute. 
These  fiicts  and  considerations  might  not  be  sufficient  to  estop  the 
complainants,  if  the  charges  made  had  been  sustained,  but  they  can- 
not escape  notice  as  belonging  to  the  history  of  the  case  and  the 
consideration  of  the  proceedings  of  the  trustees. 

After  a  careful  consideration  of  this  part  and  the  evidence  to  sus- 
tain these  grounds  of  tlie  case,  we  can  find  no  sufficient  reason  for 
declaring  the  foreclosure  ineffectual. 

There  would  seem  to  be  no  legal  objection  arising  fix)m  the  sub- 
sequent acts  of  the  trustees,  or  of  the  new  corporation,  if  the  trus- 
tees were  not  guilty  of  want  of  due  diligence,  in  not  redeeming 
before  the  expiration  of  the  three  years,  as  before  explained.  The 
only  legitimate  use  that  could  be  made  of  these  subsequent  &cts, 
either  in  relation  to  the  income  of  the  road,  or  of  the  use  of  the 
funds,  would  be  to  connect  them  as  &r  as  they  bore  upon  the  pre- 
vious proceedings.  But  taking  the  whole  evidence  together,  and 
keeping  in  mind  the  exact  point  to  be  established,  our  conclusion  is 
that  the  bill  must  be  dismissed.  The  bill  dismiased. 

Applbton,  C  J. ;  and  Cutting,  J.,  concurred. 

Walton,  Dickerson,  and  Danforth,  JJ.,  concurred  in  the 
result. 

Barrows,  J.,  did  not  concur. 

The  following  dissenting  opinion  was  drawn  by 

Tapley,  J.  The  complainants  in  this  bill  being  an  existing  cor- 
poration, duly  chartered  and  organised  under  the  laws  of  this  State, 
on  the  15th  day  of  Octob.er,  1852,  made  a  mortgage  to  certam 
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persons  named  as  trustees,  and  for  purposes  indicated  in  the  mort- 
gage. The  description  in  the  mortgage  is  of  "  all  their  corporate 
property,  real  and  personal,  and  the  franchise  of  said  company,** 
"  and  the  right  of  way." 

On  the  18th  day  of  May,  1859,  the  said  trustees,  claiming 
there  had  been  a  breach  of  the  conditions  of  this  mortgage,  gave 
notice  that  they  claimed  to  foreclose  it,  and  proceeded  to  eflFect  a 
foreclosure  of  the  same,  by  pursuing  the  mode  pointed  out  in  R.  S% 
of  1857,  c.  51,  §  55. 

It  is  now  claimed  that  the  proceedings  thus  had,  and  the  lapse  of 
time  thereafter  without  redemption,  have  invested  the  respondents 
with  all  the  chartered  rights  of  the  complainants. 

The  complainants,  on  the  other  hand,  contend  that  the  procedure 
was  wholly  ineffectual,  because  inapplicable  to  this  mortgage. 

The  mortgage  thus  sought  to  be  foreclosed  was  made  on  the  15th 
day  of  October,  1852. 

The  statute  under  which  proceedings  were  had  for  the  purpose 
of  foreclosure  was  first  passed  in  1857. 

One  question  discussed  is  whether  tliis  statute  affected  mortgages 
made  before  it  was  passed. 

The  first  section  of  the  act  referred  te  (now  §  53,  c.  51, 
of  R.  S.  of  1857)  provides  that  "  Whenever  a  railroad  corporation 
shall  have  mortgaged  its  railroad  and  franchise  to  secure  the  pay- 
ment of  any  of  its  bonds  or  coupons,  whether  such  mortgage  was 
made  directly  to  the  holders  of  such  obligations  or  to  trustees  for 
their  use,  the  refusal  or  neglect  to  pay  any  such  bond  or  coupon 
within  ninety  days  after  a  presentment  (subsequent  to  its  pay-day) 
to  the  treasurer  or  president,  for  payment,  shall  be  deemed  a  breach 
of  the  condition  of  the  mortgage.*' 

This  is  the  only  section  affording  any  light  in  the  settlement  of 
this  question. 

An  act  of  the  legislature  will  not  be  regarded  as  retroactive,  unless 
the  intent  plainly  appear  from  the  act  itself,  either  by  its  terms  or 
by  necessary  implication.  The  prestiinption  of  law  is  against  it. 
This  view  has  been  expressed  by  many  of  the  ablest  jurists  in  thia 
country  and  in  England  for  many  years.  . 
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Although  it  may  seem  like  "but  repeating  household  words  "  to 
note  any  of  them,  yet  I  think  a  reference  to  a  few  of  them  now 
may  be  of  utility. 

In  Mr.  Sedgwick's  work  on  Statutory  and  Constitutional  Law, 
may  be  found  some  comments  and  citations  upon  this  matter.  He 
says :  "  The  effort  of  the  English  court  appears,  indeed,  alw  ays  to 
be  to  give  the  statutes  of  that  kingdom  a  prospective  effect  only, 
unless  the  language  is  so  clear  and  imperative  as  not  to  admit  of 
doubt." 

The  principle,  say  the  English  Court  of  Exchequer  (2  Exch.  22), 
"  is  one  of  such  obvious  convenience  and  justice,  that  it  must  always 
be  adhered  to  in  the  construction  of  statutes,  unless  in  cases  where 
there  is  something  on  the  face  of  the  enactment  putting  it  beyond 
doubt  that  the  legislature  meant  it  to  operate  retrospectively." 

In  an  early  case  in  N.  Y.  (4  J.  R.  45),  Thompson,  J.,  said :  "It 
may,  in  general,  be  truly  observed  of  retrospective  laws  of  every 
description,  that  they  neither  accord  with  sound  legislation  nor  the 
fundamental  principles  of  the  social  compact.  How  unjust,  then, 
the  imputation  against  the  legislature,  that  they  intend  a  law  to  be 
of  that  description,  unless  the  most  clear  and  unequivocal  expres- 
sions are  adopted."  Kent,  J/,  said,  on  the  same  case :  "  I  think  it 
can  be  shown  that  the  act  cannot  be  adjudged  to  operate  either  as  a 
new  rule  for  the  government  of  a  past  case,  or  as  interpreting  a 
former  statute  for  the  direction  of  the  courts ;  and  I  should  be  un- 
willing to  consider  any  act  so  intended,  unless  that  intention  was 
made  manifest  by  express;  words ;  because  it  would  be  a  violation  of 
fundamental  principles,  which  is  never  to  be  presumed." 

Various  other  cases  are  referred  to  in  the  same  State,  by  the 
learned  author,  sustaining  these  propositions.  In  a  case  in  Missis- 
sippi, it  is  said  a  retrospective  operation  should  not  be  allowed  unless 
required  by  "  express  command  or  by  necessary  and  unavoidable 
implication." 

"  It  is  a  general  rule,  applicable  to  all  laws,  that,  generally,  they 
are  to  be  considered  as  prospective,  and  not  to  prejudice  or  affect 
the  past  transactions  of  the  subject.     It  is  not  intended  by  this  rule 
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that  the  legislature  cannot,  in  some  cases,  make  laws  with  a  retro- 
spective operation.  But  this  effect  is  not  to  be  given  to  a  statute, 
unless  such  intention  is  manifestly  expressed."  Whitman  v.  Sap- 
good^  10  Mass.  437. 

"  For  it  must  be  admitted  that  all  retrospective  laws  are  repug- 
nant to  the  principles  of  sound  legislation  and  the  permanent  secur- 
ity of  rights."  Inhabitants  of  Somerset  v.  Lihabitants  of  Lighten^  12 
Mass.  383. 

In  our  own  court,  in  the  case  of  Hastings  v.  Lane^  15  Maine,  134, 
Shepley,  J.,  in  delivering  the  opinion  of  the  court,  says :  "  In  the 
case  of  Dash  v.  Van  Kluck^  7  Johns.  477,  Kent,  C.  J.,  states  it  to 
be  a  principle  in  the  English  common  law,  as  ancient  as  the  law 
itself,  that  a  statute,  even  of  its  omnipotent  parliament,  is  not  to 
have  a  retrospective  effect.  The  same  rule  is  recognized  in  Whit» 
man  v.  Eapgood^  13  Mass.  464.  And  such  must  be  regarded  the 
settled  rule  unless  the  intention  to  have  it  operate  retrospectively  is 
clearly  expressed." 

No  statute  is  to  be  held  retrospective  or  in  violation  of  any  con- 
stitutional provision  when  it  affects  rights,  unless  such  shall  be  the 
necessary  construction.     Qiven  v.  Marr^  27  Maine,  212. 

In  the  case  of  Bryant  v.  Merrill^  55  Maine,  515,  decided  by  the 
court  as  now  constituted,  Dickerson,  J.,  in  giving  the  opinion, 
says:  "  A  retroactive  effect  will  not  be  given  to  a  statute  unless 
it  clearly  appears  that  such  was  the  intention  of  the  legislature." 
The  discussion  in  that  case  shows  how  rigidly  the  rule  was  adhered 
to,  the  judge  saying,  "  It  is  not  from  inference  alone  that  a  statute 
of  such  grave  character  should  be  held  to  have  a  retroactive  effect." 

Citations  of  this  kind  could  be  multiplied  to  great  numbers,  and 
from  every  State  in  the  Union,  showing  how  clear,  exact,  and  rigid 
is  the  rule,  and  how  strictly  adhered  to. 

The  same  rule  of  construction  prevails  in  the  Federal  courts. 
Judge  Story,  in  Prince  v.  United  States  (2  Gall.  204),  says :  "  It  is 
a  general  rule  that  statutes  are  to  be  construed  to  operate  in 
futuro  unless  from  the  language  a  retrospective  eflfect  be  clearly  in- 
tended." 
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In  Harvey  v.  Tyler,  2  Wall.  Sup.  Ct.  Rep.  328,  the  court  say : 
"  It  is  a  rule  of  construction  that  all  statutes  are  to  be  considered 
prospective,  unless  the  language  is  express  to  the  contrary,  or  there 
is  a  necessary  implication  to  that  effect." 

Numerous  other  cases  might  be  cited,  and  they  all  concur  in  stat- 
ing the  rule  as  in  this  last  case,  viz.,  to  give  a  retroactive  effect  to  a 
statute,  the  court  must  find  some  expressed  intention  of  the  legis- 
lature in  the  act,  that  such  was  their  design,  or  this  conclusion  must 
he  forced  by  necessary  implication  from  the  act.  It  is  not  enough 
that  the  language  of  the  act  is  susceptible  of  such  a  construction ; 
the  intention  must  be  "  manifest,"  "  clear,"  "  indubitable,"  and  free 
from  doubt. 

As  before  remarked,  this  may  seem  very  much  like  the  repetition 
of  "  household  words,"  the  reiteration  of  an  "  undeniable  proposi- 
tion," and,  therefore,  unnecessary ;  but  the  observation  of  all  has, 
I  think,  led  to  the  conclusion  that  such  rules  when  they  become 
maxims  of  the  law  lose  all  their  application,  somewhat  of  their 
force,  unless  occasionally  examined  with  a  view  to  understand  their 
toll  force  and  legal  effect. 

In  view  of  this  rule,  how  stands  the  statute  before  us  upon  this 
question. 

It  will  be  noticed  that  the  first,  and  indeed  the  controlling  word 
used  IS  whenever,  and  not  wherever. 

Wherever  would  have  more  clearly  and  distinctly  signified  "  in 
all  instances ; "  as  if  it  had  read,  '^  in  al)  instances  where  a  railroad 
shaU  have  mortgaged,  etc."  The  word  whenever  is  not  so  signifi- 
cant of  a  design  to  embrace  all  instances  past  and  future.  It  is  an 
adverb  of  time  rather  than  place,  and,  speaking  from  that  time,  its 
indication  is  friture  rather  than  past.  It  is  also  coupled  with  the 
words  "  shall  have,"  belonging  to  the  ftiture  perfect  tense,  and  mdi- 
eating  an  act  to  be  done  and  perfected  in  the  friture,  before  the 
happening  of  some  other  event.  These  words  used  with  the  word 
whenever  are  strongly  indicative  of  the  future.  Indeed,  they  hardly 
seem  susceptible  of  any  other  construction. 

This  section  also  provides  what  shall  be  considered  a  breach  of 
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the  mortgage ;  it  introduces  a  statutory  breach  upon  the  happening 
of  which  only  can  the  remedy  provided  be  applied.  It  fixes  the 
acts  to  be  done.  Requires  demand,  and  names  the  persons  upon 
whom  demand  is  to  be  made.  It  fixes  a  specified  time  which  must 
elapse  before  there  is  a  legal  defitult,  none  of  which  were  required 
by  any  existing  law. 

If  we  hold  this  law  retroactive  we  must  assume  these  things  were 
done  and  required  with  reference  to  past  contracts,  and  supersede 
all  former  laws  so  far  as  they  are  inconsistent  with  it.  We  must 
ignore  the  rule  of  construction  we  have  found  to  be  of  such  ancient 
date  and  so  well  preserved,  and  substitute  in  its  stead  the  very  re- 
verse of  it.* 

If  we  adhere  to  the  rule,  we  shall  find  everything  in  the  act  con- 
sistent with  it. 

Its  phraseology  is  literally  prospective.  It  requires  a  violent 
hand  to  make  it  otherwise.  Its  provisions  in  substance,  as  well  as 
in  form,  are  all  consistent  with  prospective  action  only.  To  assume 
that  the  legislature  intended  to  declare  there  had  been  no  default 
in  any  past  mortgage  of  this  character,  except  where  the  specific 
demand  contained  in  this  act  had  been  made,  and  the  time  therein 
mentioned  had  elapsed,  is  to  charge  upon  them  an  act  neither  cred- 
itable to  their  intelligence  or  integrity. 

If  there  had  been  a  breach  in  existing  contracts  of  this  kind, 
under  existing  laws,  there  was  a  manifest  in\propriety  in  undertak- 
ing to  declare  tliat  there  had  been  none,  or  to  render  nugatory  the 
defaults  then  existing. 

If  there  had  been  no  such  breaches  in  the  past,  there  was  no 
occasion  for  retroactive  legislation  concerning  them  ;  in  any  event 
it  would  seem  that  so  much  of  the  act  was  designed  to  be  prospect- 
ive onlv. 

To  these  suggestions  may  be  added  the  inquiry,  by  way  of  argu- 
ment, if  the  legislature  had  designed  this  statute,  so  important  in 
all  its  bearings,  a  statute  afiecting  materially  both  public  and  private 
rights ;  one  in  which  the  new  element  of  transferring  a  franchise, 
and  rights  acquired  under  the  law  of  eminent  domain  is  introduced, 
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shoald  have  a  retroactive  effect,  would  they  not  have  declared  it  in 
plain  and  unmistakable  terms?  Is  not  the  absence  of  clear,  une- 
qnivocal  egression  of  such  design  very  strong  proof  of  the  ab- 
sence of  such  design  ? 

Now  looking  at  this  act,  as  we  find  it  upon  the  statute  book,  is 
there  anything  in  it  which  "clearly"  indicates  the  design  of  the 
legislature  to  make  it  retroactive  ?  Does  it  by  "  express  provision  " 
require  such  a  construction  ? 

Does  such  a  construction  arise  by  "  necessary  implication  '*  from 
its  provisions? 

I  think  these  questions  must  be  answered  in  the  negative. 

Instead  of  these  things  appearing,  it  seems  to  me  the  contrary 
appears,  and  instead  of  being  a  case  requiring  the  court  to  give  it 
a  retroactive  effect,  it  is  one  by  its  own  terms  forbidding  such  a 
construction. 

It  is  admitted  that  all  tlie  proceedings  had  for  the  purpose  of  fore- 
closure have  been  had  under  the  istatute  of  1857,  and  it  follows,  if 
the  statute  was  not  retroactive,  they  have  acquired  no  title  by 
virtue  of  its  provisions. 

It  is  forther  argued  that  if  this  statute  be  regarded  as  retroactive 
in  its  operation  and  affecting  the  mortgage  in  this  case,  it  would  im- 
pair the  obligation  of  the  mortgage  contract  and  be  invalid  as  to 
these  complainants. 

If  it  should  appear,  upon  examination,  to  operate  injuriously 
upon  existing  mortgages,  it  would  present  another  strong  reason 
why  the  court  should  not  give  it  a  retroactive  effect,  and  this  rea- 
son w^uld  be  equally  strong  and  cogent  whether  it  affected  the  one 
party  or  the  other  injuriously,  for  we  cannot  hold  it  retroactive  as 
to  one  party  and  not  as  to  the  other. 

The  party  whose  interests  are  operated  upon  beneficially  might 
not  be  in  a  condition  to  complain  of  the  change  in  the  law,  while 
the  party  whose  rights  were  injuriously  affected  might;  but  the 
fact  that  the  rights  of  one  party  to  the  contract  were  injuriously 
affected  would  raise  a  strong  presumption  against  the  idea  that  the 
statute  should  operate  upon  past  contracts  irrespective  of  the  posi- 
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tion  they  occupy,  in  any  case  before  the  court.  The  same  party 
might  ia  one  case  be  complainant,  and  in  another  respondent,  and 
the  statute  of  retroaction  in  one  case  must  be  held  to  be  so  in  the 
other. 

This  leads  us  to  the  consideration  of  whether  or  not  any  change 
in  the  law  was  affected  by  the  statute,  and  what  that  change 
was. 

It  will  not  require  much  argument  to  show  there  was  a  change, 
and  that  a  change  was  designed.  We  can  hardly  suppose  the  legis- 
lature went  to  work  to  simply  rcenact  that  which  was  in  existence, 
but  that  in  such  a  statute  important  changes  were  designed,  and  it 
is  only  necessary  to  read  the  statutes,  as  they  existed,  relative  to 
mortgages  in  1852  and  the  statute  of  1857,  to  lead  to  the  conclu- 
sion, that,  in  point  of  fact,  important  changes  were  made. 

In  this  connection  it  is  well  to  note  that  the  statute  of  1857  was 
not  one  of  substitution,  but  was  either  affording  a  new  remedy 
where  none  existed,  or  a  cumulative  one  where  there  was  another 
provided  by  law.  It  did  not  attempt  the  repeal  of  any  existing 
law.     Such  as  were  in  existence  remained  as  before. 

At  the  time  this  mortgage  was  made,  the  statute  of  the  State 
provided  certain  methods  of  proceeding,  whereby  the  right  which 
a  mortgager  had  of  redeeming  real  estate  mortgaged  by  him  might 
be  foreclosed. 

These  statutory  provisions  are  found  in  c.  125  of  the  R.  S.  of 
1841. 

Two  classes  of  cases  are  distincUy  provided  for,  and  entirely  dis- 
tinct methods  provided  for  each  class. 

The  first  class  is  where  possession  is  had  by  the  mortgagee 
(§§  8  and  4),  and  the  second  class  is  where  no  possession  is 
had  (§§  5  and  6). 

In  the  first  class  a  possession  obtained  in  either  of  the  modes 
there  described,  "  being  continued  for  the  three  following  years, 
shall  foraver  foreclose  the  right  of  redemption." 

These  modes  were,  first,  an  action  at  law,  and  obtaining  posses- 
sion under  a  writ  of  possession ;  second,  entering  into  possession, 
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and  holding  the  same  by  consent  in  writing  of  the  mortgager,  or 
the  person  holding  under  him;  and  third,  entering  peaceably, 
openly,  and  not  opposed,  in  the  presence  of  two  witnesses,  and  tak- 
ing possession  of  the  premises.  In  the  last  case  certain  certificates 
are  required  to  be  made  and  recorded. 

The  second  class  of  cases  is  where  the  mortgagee  "  is  not  desirous 
of  taking  and  holding  possession  of  the  premises."  In  such  case  "  he 
may  proceed  for  the  purpose  of  foreclosure,  in  either  of  the  two  fol- 
lowing modes,  viz. :  first,  he  may  give  public  notice  in  the  newspaper, 
printed  in  the  county  where  the  premises  are  situated,  or  if  there  be 
none  such,  then  in  an  adjoining  county,  or  in  the  newspaper  pub- 
lished by  the  printer  to  the  State,  three  weeks  successively,  of  his 
claim  by  mortgage  on  such  real  estate,  describing  such  premises  in- 
telligibly, and  naming  the  date  of  the  mortgage,  and  that  the  con- 
dition in  the  same  has  been  broken^  by  reason  whereof  he  claims  a 
fcMredosure ;  and  cause  a  copy  of  such  printed  notice,  and  the  name 
and  date  of  the  newspaper  in  which  it  was*last  published,  to  be  record- 
ed in  each  registry  of  deeds,  in  which  the  mortgage  deed  is,  or  by  law 
ought  to  be  recorded,  within  thirty  days  after  such  last  publication ; 
or,  second,  he  may  cause  a  copy  of  such  notice  to  be  served  and 
attested  as  a  true  copy,  by  the  sheriff  of  the  county  or  his  deputy, 
in  which  the  mortgager  or  his  assignee  lives,  if  in  this  State,  by  a 
delivery  to  him  in  hand,  or  by  leaving  the  same  at  his  place  of  last 
and  usual  abode ;  and  shall  cause  the  original  notice  and  the  sher- 
iff's  return  thereon  to  be  recorded  within  thirty  days  after  such  ser- 
vice in  manner  aforesaid." 

"  The  mortgager,  or  person  claiming  under  him,  may  redeem  the 
mortgaged  premises  within  three  years  next  after  taking  possession, 
or  publication  or  service  of  notice  mentioned  in  the  preceding  sec- 
tions, and  if  not  so  redeemed,  his  right  of  redemption  shall  be  for- 
ever foreclosed." 

These  are  all  the  statutory  provisions  relating  to  the  foreclosure 
or  mortgages  of  real  estate. 

The  same  chapter  by  §  30  provides,  that,  "  When  the  condition 
of  any  mortgage  of  personal  property  has  been  broken,  the  mort- 
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gager,  or  any  person  lawfully  claiming  or  holding  under  him,  may 
redeem  the  same  at  any  time  within  sixty  days  next  after  said 
breach,  unless  the  property  shall  have  been  sold  in  the  mean  time, 
in  pursuance  of  the  contract  between  the  parties,  or  on  execution 
for  the  debt  of  the  mortgager." 

This  IS  all  the  statutory  right  of  redemption  given  in  cases  of 
personal  property. 

With  this  view  of  the  law  before  us  it  is  well  to  recur  to  the 
mortgage  to  see  what  was  sought  to  be  conveyed.  Upon  examina- 
tion  of  that  it  will  be  found  to  describe  it  as,  "  All  their  corporate 
property,  real  and  personal,  and  the  franchise  of  said  company  in- 
cluding the  road  and  superstructure,  and  all  the  land  conveyed  to 
said  company  by  others,"  **  as  well  as  the  right  of  way  paid  for,  and 
all  the  buildings  thereon,  and  the  personal  property,  consisting  of 
engines  and  tenders,  passenger,  freight,  platform,  and  dirt  cars, 
snow-ploughs,  and  apparatus  of  every  description."  Here  we  have 
real  estate,  personal  property,  right  of  way,  and  franchise,  eo  nomine^ 
all  in  the  same  instrument. 

What  corporeal  things  would  be  affected  by  proceedings  under 
the  statute  relative  to  real  estate,  and  what  under  that  relative  to 
personal  property,  it  is  not  necessary  now  to  determine. 

That  a  franchise  comes  within  the  purview  of  either  section  be- 
fore referred  to,  we  think  will  hardly  be  contended  by  any.  In  the 
enumeration  of  the  securities  in  the  mortgage,  it  does  not  seem  to 
be  treated  as  belonging  to  either,  but  as  an  independent  right,  as 
indeed  it  is,  incorporeal  in  existence.  We  are  not  aware  that  it 
has  ever  been  regarded  the  subject  of  seizure,  and  sale  upon  execu- 
tion. 

A  franchise,  says  Bouvier,  is  a  certain  privilege  conferred  by 
grant  from  the  government,  and  vested  in  individuals,  and  has  no 
inheritable  quality.  Substantially  the  same  definition  is  given  by 
Burrill.-  Chancellor  Kent  says  the  same,  and  adds,  "  corporations  or 
bodies  politic  are  the  most  usual  franchises  known  in  our  law ;  these 
incorporated  franchises  seem,  indeed,  with  some  impropriety,  to  be 
classed  by  writers  among  hereditaments,  since  they  have  no  inher- 
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itable  quality,  inasmuch  as  a  corporation,  in  cases  where  there  is  no 
express  limitation  to  its  continuance  by  the  charter,  is  supposed 
never  to  die,  but  to  be  clothed  with  a  kind  of  legal  immortality." 
3  Kent's  Com.  459. 

It  is  undoubtedly  a  privilege  which  the  sovereign  power  alone 
can  grant,  whether  it  be  the  king  or  the  people  assembled  in  legis- 
lative bodies. 

Now  what  was  the  franchise  in  this  case,  specified  in  this  mort^ 
gage  as  "  the  franchise  of  said  company."  A  recurrence  to  the 
grant  (its  charter)  will  show  substantially,  it  was  tKe  privilege  of 
being  a  body  politic  and  possessing  the  powers  incident  to  such 
bodies ;  the  privilege  of  taking  lands  of  individuals  in  invitum  for 
the  purpose  of  constructing  a  railway ;  and  the  right  to  construct, 
maintain,  and  manage  such  railway,  and  in  so  doing  levy  and  col- 
lect tolls  upon  and  from  travelers  thereon. 

Now  assuming  the  corporation  had  a  right  and  full  power  to  make 
a  conditional  sale  and  transfer  of  their  franchise  received  from  the 
State  (the  very  right,  among  other  things,  to  be  a  corporation),  to 
what  provision  of  the  statute  law  was  it  subject  ? 

Was  it  subject  to  that  which  pertains  to  real  estate  ?  Was  the 
right  to  be  9  body  politic  real  estate  ?  Is  the  right  to  construct  a 
railway  real  estate  ?  Is  the  right  to  levy  tolls  upcm  passengers, 
when  it  is  constructed,  real  estate  ?  Were  these  things  designed  to 
be  embraced  within  a  term  that  had  for  centuries  been  well  defined, 
and  used  in  this  statute  and  Uiose  from  which  it  was  copied  long 
before  railroad  franchises  were  thought  of?  Such  an  idea  may  well 
be  characterized  as  ridiculous. 

Were  these  rights  appurtenant  to  the  real  estate  of  the  company  ? 
This  would  seem  to  be  answered  by  the  fact  that  they  existed  before 
the  company  had  any  real  estate,  and  that  they  are  the  subject  of 
specific  grant,  and  that,  too,  from  the  sovereign  power,  and  not  pos- 
sessed by  any  individual  owner  of  the  land  they  now  own,  and  could 
not  have  passed  from  them  to  the  corporation. 

Another  inquiry  suggests  itself,  and  that  is,  why  does  it  appertain 
anymore  to  the  real  estate  of  the  corporation  than  it  does  to  its 
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personal  property,  every  particle  of  which  comes  to  them  long  after 
the  franchise  has  been  granted  and  accepted. 

It  seems  to  me  quite  apparent  that  it  is  not  subject  to  the  provis- 
ions of  the  statute  before  referred  to  (c.  125  R.  S.,  1841). 

It  is  said  if  this  be  so,  why  should  not  the  old  common-law  doc- 
trine apply  of  a  forfeiture  of  the  entire  right  on  faUnre  of  strict 
compliance  with  the  terms  of  the  deed  ?  Such,  inevitably,  would 
be  the  result  if  no  relief  from  that  forfeiture  could,  under  any  ex- 
isting law,  be  obtained,  and  then  we  should  have  the  anomalous 
case  of  one  set  of  individuals  owning  the  franchise,  and  another 
owning  the  real  estate,  personal  property,  and  easement  of  a  railroad, 
neither  very  valuable  possessed  alone,  and  one,  the  fituichise,  en- 
tirely useless  without  the  other,  and  the  right  of  redemption  in  the 
company  property  of  little  or  no  value,  because  the  franchise  had 
absolutely  and  irrevocably  passed  from  them. 

If  one  rule  is  applied  to  the  realty,  and  another  to  the  personal 
property,  and  still  another  to  the  franchise,  there  is  this  constant 
liability  to  separation  and  destruction  by  separation  ;  yet  such  must 
have  been  the  case  in  1856,  when  the  complainants  failed  to  pay 
the  interest  due  on  the  obligations  secured,  if  there  was  no  other 
remedy  than  that  found  in  the  statute  quoted.  The  franchise  must 
have  passed  by  irredeemable  forfeiture  immediately;  and  the  title 
passed  to  the  personal  property  in  the  same  way,  at  the  expiration 
of  sixty  days  after  the  breach,  while  the  real  estate  and  all  its  ap- 
purtenances, however  extensive  they  were,  remained  the  property 
of  those  who  were  the  corporation ;  and  we  might  here  inquire,  to 
whom  passed  the  franchise  and  who  became  invested  with  the  fitin- 
chise  named  in  the  mortgage,  made  not  to  the  holders  of  the  obli- 
gations but  to  trustees  for  their  benefit  ?  We  are  now  contemplat- 
ing the  state  of  affairs  prior  to  the  passage  of  the  act  of  1857,  upon 
the  assuinption  that  it  was  competent  for  the  company  to  make  such 
a  mortgage,  and  the  only  relief  that  could  be  given  from  the  conse- 
quences of  a  non-compliance  with  the  terms  of  the  deed  must  be 
found  in  the  statute  we  have  referred  to. 

Assuming,  then,  as  contended  by  the  respondents,  that  there  were 
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no  Other  provisions  of  law  than  those  contained  in  the  chapter  re- 
ferred to  touching  this  matter,  and  that  the  statute  of  1867  is  retro- 
actire,  how  stands  the  case  ? 

By  the  act  of  1857,  whenever  a  raikoad  corporation  shall  have 
mortgaged  its  raihroad  and  franchise,  certain  proceedings  may  be 
had  to  foreclose  the  mortgage,  and  at  any  time  within  three  years 
from  the  commencement  of  such  proceedings  the  mortgagers,  or 
persons  claiming  under  them,  were  authorized  to  redeem  by  pay- 
ment or  tender  of  payment  of  the  amount  of  overdue  bonds  and 
coupons  secured  by  said  mortgage  (§  56,  c.  61,  R.  S.,  1857). 

This  law,  if  binding  and  retroactive,  would  give  a  right  of  re- 
demption from  the  forfeiture  of  the  franchise  where  none  before 
existed,  and  where,  by  the  common  law,  it  had  actually  been  vested 
in  others,  and  passed  from  these  complainants  a  year  before  the  act 
of  1857  was  passed. 

It  appears  there  was  a  non-compliance  with  the  terms  of  the  deed 
in  April,  1856,  and  for  this  these  respondents  proceeded,  under  the 
statute  of  1857,  to  foreclose.  As  a  practical  question,  where  was 
the  franchise  from  April,  1856,  to  the  time  of  the  passage  of  the 
act  of  1857  ?  If  it  had  passed  to  these  respondents,  was  there, 
during  that  time,  any  law  by  w^iich  these  complainants  could  be 
relieved  from  the  effects  of  a  forfeiture  by  the  non-compliance  with 
the  conditions  of  the  deed  ?  The  respondents  say,  none  but  the 
provisions  of  c.  125,  R.  S.,  1841,  and  those,  it  will  be  perceived, 
were  entirely  inapplicable  to  this  franchise.  The  consequence  is, 
as  before  stated,  that  the  statute  of  1857  gives  a  right  of  redemption 
for  the  three  years  after  a  perfect  indefeasible  title  had  vested  in 
the  mortgagee  and  been  thus  vested  nearly  one  year. 

Then,  as  to  the  personal  property,  if  the  provisions  of  c.  125,  R. 
S.,  1841,  were  applicable  to  it,  a  perfect  and  indefeasible  title  in  it 
had  vested  in  the  mortgagees,  upon  the  expiration  of  sixty  days 
fix)m  April  1, 1856,  and  long  before  the  act  of  1857  was  passed ; 
yet,  regardless  of  this,  the  act  of  1857  would  give  a  three  years' 
right  of  redemption,  instead  of  the  sixty  days  which  had  elapsed. 

To  meet  this  obvious  condition  of  things,  concerning  the  franchise, 
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it  is  said :  **  In  this  ca»e  the  franchise,  the  right  to  be  a  corporation 
and  to  exact  and  secure  tolls  and  fare,  becomes  of  little  practical  im- 
portance to  the  present  defendant  corporation.  If  the  foreclosure  of 
the  mortgage,  on  the  other  property  mortgaged,  was  perfect  and 
sufficient,  the  statute  authorized  the  body  of  bondholders  to  organize 
as  a  corporation  and  to,  in  effect,  assume  a  new  franchise." 

If  this  position  is,  in  fact,  true,  we  should  find  two  corporations 
possessing  the  same  franchise.  The  franchises  of  the  old  corpora- 
tion would  remain  undisturbed,  applicable  to  the  whole  line  of  road, 
and  a  new  franchise,  authorizing  the  same  thing  to  be  done  in  the 
same  place  and  at  the  same  time,  would  be  held  by  another  body  of 
individuals, —  a  state  of  aflairs,  to  say  the  least  of  it,  a  little  em- 
barrassing. 

But  the  answer  to  this  proposition  does  not  rest  upon  such  anom- 
alous or  incongruous  results,  but  is  found,  in  the  statute  itself,  giving 
not  a  new  franchise,  but  transferring  that  belonging  to  the  com- 
plainants. 

The  proposition  made  would  entirely  ignore  the  conveyance  of 
the  franchise,  and  proceed  as  if  it  was  a  nullity.  Now  upon  recur- 
ring to  the  act  of  1857  it  will  be  seen  that  it  applies  only  to  those 
cases  where  the  franchise  is  conveyed  (§  53,  c.  51,  R.  S.,  1857), 
and  that  **  if  the  foreclosure  be  effectual,  it  shall  enure  to  the  ben- 
efit of  all  the  holders  of  bonds  and  coupons  provided  for  in  its  con- 
dition. And  they,  their  assigns,  and  successors  are  hereby  consti- 
tuted a  company,  incorporated  and  chartered,  as  of  the  day  of  the 
foreclosure,  for  all  the  purposes  of  the  original  company,  with  all 
the  chartered  and  legal  rights  and  immunities  which  pertained  to 
the  original  company  at  the  time  of  the  foreclosure ;  and  it  shall  be 
the  duty  of  the  trustees,  by  deed  of  release,  to  convey  to  such  new 
company  all  the  rights  and  interest  by  them  held  in  said  railroad, 
appurtenances,  and  franchise,  and  other  property,  by  virtue  of  their 
deed  of  trust  and  the  foreclosure  thereof"  (§  57,  same  chap.). 

These  provisions  of  the  statute,  relied  upon,  afford  a  complete 
answer  to  the  proposition. 

Then  if  we  hold  the  act  retroactive  and  valid,  the  consequence 
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is,  the  creation  of  a  right  of  redemption  where  none  before  existed, 
and  an  indefeasible  title  had  accrued,  as  to  the  franchise,  and  the 
extension  of  a  right  of  redemption  as  to  the  personal  property  which 
had  vested  long  before  the  act  was  passed,  an  extension  in  time  very 
much  beyond  that  which  existed  when  the  contract  was  made. 

Soch  consequences,  it  seems  to  me,  ought,  in  the  absence  of 
"  express  words  "  of  retroaction  or  by  "  ftecessary  implication,"  to 
forbid  the  construction  contended  for ;  and  again  I  remark,  the  fact 
that  such  provisions  operate  beneficially  to  these  complainants, 
cannot  in  the  least  degree  change  the  fact  that  the  statute  is  pro- 
spective only.  In  the  consideration  of  this  question  it  matters  not 
who  are  complainants  or  who  respondents.  In  familiar  but  expres- 
sive phrase,  "  it  is  or  it  isn't "  retroactive,  and  this  irrespective  of 
parties,  Whatevier  their  position  as  to  each  other,  it  acts  with  the 
same  effect  upon  the  contract,  and  cannot  be  retroactive  as  to  one 
and  prospective  as  to  others. 

In  this  connection  I  will  merely  advert  to  one  other  thing  appear- 
ing in  the  case,  viz.,  "  the  right  of  way  "  which  is  attempted  to  be 
conveyed ;  without,  at  this  time,  discussing  the  right  to  transfer  an 
easement  of  this  kind,  acquired  by  virtue  of  the  law  of  eminent 
domain,  we  may  well  inquire  under  what  provision  of  the  law  for 
the  foreclosure  of  mortgages,  in  c.  125  of  R.  S.  of  1841,  would  that 
kind  of  right  fall. 

Is  it  real  estate  ?  Is  it  anything  more  or  less  than  an  incorporeal 
right?  The  fee  in  the  land  remains  in  the  original  owner;  his 
right  to  use,  occupy,  and  assign  is  as  full  as  before,  if  the  use  and 
occupation  does  not  conflict  with  the  Hmited  right  of  use  granted  by 
the  legislature.  It  must  be  remembered  that  it  is  not  a  general 
right  of  way  that  is  granted,  but  one  limited  in  its  use  and  connected 
with  the  franchise  granted  at  the  same  time.  It  is,  to  say  the  least, 
extremely  difficult  to  see  how,  under  the  law  as  it  stood  in  1852, 
they  could  be  separated,  and  it  is  quite  evident  if  separated  the 
right  of  way  would  be  of  no  practical  utility. 

These  and  other  considerations,  excluded  by  the  length  to  which 
this  discussion  has  extended,  impress  my.  mind  with  the  impolicy 
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and  indeed  injustice  of  a  judicial  decree,  that  a  statute  shall  operate 
retroactively,  when  the  legislative  powers  have  not  so  declared,  and 
I  am  clearly  of  the  opinion,  that,  under  the  rules  of  construction  ap- 
plicable in  such  cases,  the  act  is  not  retroactive,  and  its  provisions 
do  not  aflFect  mortgages  in  existence  at  the  time  it  was  made. 

The  question  we  have  discussed  thus  far  is,  whether  or  not  the 
act  of  1857  was  designed  to  be,  and  is,  in  fact,  retroactive,  aflfect- 
ing  alike  past  and  future  mortgages. 

It  remains  now  to  consider  the  other  branch  of  the  proposition, 
and  that  is  its  conflict  with  the  constitutional  inhibition  of  legislation 
which  impairs  the  obligation  of  existing  contracts. 

Further  argument  or  proof  that  it  does  this,  seems  to  me  to  be 
unnecessary.  The  answer  made  is  not  a  denial,  but  an  allegation 
that  this  conflict  is  beneficial  instead  of  injurious  to  the  complain- 
ants. Assuming,  for  the  present,  such  to  be  the  case,  is  the  act 
any  the  less  in  conflict  with  the  constitutional  provision  referred  to  ? 
Does  it  make  any  difference  whose  interests  are  sacrificed  in  de- 
termining the  naked  question  of  conflict  ?  It  seems  to  me  this,  too, 
is  too  plain  for  argument,  and  that  the  answer  in  nowise  meets  the 
material  proposition  that  it  is  thus  in  conflict.  If  thus  in  conflict, 
and  the  parties  were  reversed,  could  the  act  be  sustained  as  a  rule 
of  action  ? 

Judge  Taney,  in  delivering  the  opinion  of  the  supreme  court  of 
the  United  States,  in  Bronson  v.  Kenzicy  1  Howard,  311,  says :  "As 
concerns  the  obligation  of  the  contract,  upon  which  this  contro- 
versy has  arisen,  they  depend  upon  the  laws  of  Illinois  (Maine)  as 
they  stood  at  the  time  the  mortgage  deed  was  executed.  ...  In 
other  words,  the  existing  laws  created  and  defined  the  legal  and 
equitable  obligations  of  the  mortgage  contract.  If  the  laws  of  the 
State,  passed  afterward,  had  done  nothing  more  than  change  the 
remedy  upon  contracts  of  this  description,  they  would  be  liable  to 
no  constitutional  objection.  .  .  .  Whatever  belongs  merely  to  the 
remedy  may  be  altered  according  to  the  will  of  the  State,  provided 
the  alteration  does  not  impair  the  obligation  of  the  contract.  But  if 
that  effect  is  produced,  it  is  immaterial  whether  it  is  done  by  acting 
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on  this  remedy,  or  directly  on  the  contract  itself.  In  either  case  it  is 
prohibited  by  the  constitution.  •  •  •  It  was  undoubtedly  adopted  as 
a  part  of  the  constitution,  for  a  great  and  useful  purpose.  It  was 
to  maintain  the  integrity  of  contracts,  and  secure  their  faithful  exe- 
cution throughout  this  Union  by  placing  them  under  the  protection 
of  the  constitution  of  the  United  States ;  and  it  would  ill  become 
the  court,  under  any  circumstances,  to  depart  from  the  plain  mean- 
mg  of  the  words  used,  and  to  sanction  a  distinction  between  the 
right  and  remedy,  which  would  render  this  provision  illusive  and 
nngatory ;  mere  words  of  form  affording  no  protection  and  produc- 
ing no  practical  results.  .  .  •  Mortgages  made  since  the  passage  of 
those  laws  must  undoubtedly  be  governed  by  them,  for  every  State 
has  the  power  to  prescribe  the  legal  and  equitable  obligations  of  a 
contract  to  be  made  and  executed  within  its  jurisdiction." 

In  GrreeH  v.  BiddlCy  8  Wheaton,  75,  it  is  said,  if  the  remedy  afforded 
be  qualified  and  restrained  by  conditions  of  any  kind,  the  right  of 
the  owner  may  indeed  subsist,  and  be  acknowledged ;  but  it  is  im- 
paired and  rendered  insecure,  according  to  the  nature  and  extent 
of  such  circumstances. 

The  foreclosure  of  a  mortgage  and  the  sale  of  the  mortgaged  prem- 
ises must  *'  take  place  according  to  the  statutes  in  force  at  the  time 
of  making  the  mortgage,  at  least  so  far  as  the  substantial  rights  of  the 
mortgagee  would  otherwise  be  injuriously  affected.  ShtUs  v.  Pea- 
body,  7  Blackford,  613 ;  Id.  154,  cited  in  note  4  Kent's  Com.  182. 

These  citations  fiilly  sustain  the  position,  that  the  rights  of  par- 
ties under  such  contracts  must  be  determined  by  the  law  as  it  stood 
when  they  were  made. 

In  the  apt  and  appropriate  words  of  Chief  Justice  Taney,  "  the 
existing  laws  created  and  defined  the  legal  and  equitable  obligations 
of  the  mortgage  contract." 

They  sustain  also  the  proposition,  if  the  obligation  of  the  con- 
tract is,  in  effect,  impaired,  whether  done  by  acting  on  the  remedy, 
or  directly  on  the  contract  itself,  it  is  equally  in  conflict  with  the 
provision  of  the  federal  constitution,  before  referred  to,  and  cannot 
be  sustained. 

VOL.  Lix.  6 
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That  there  is  such  a  conflict  between  the  statute  of  1857,  if  re- 
troactive, and  the  constitutional  provision  referred  to,  it  seems  to 
me  admits  of  no  doubt,  and  we  are  again  brought  back  to  the  alle- 
gation that  this  conflict  is  not  injurious,  but  rather  beneflcial  to  the 
complainants,  and,  therefore,  in  this  case  immaterial. 

It  will  be  perceived  that  this  proposition  will  make  the  act  of 
1857  a  law  for  this  contract  or  not,  at  the  option  of  the  respondents. 
If  the  respondents  choose  to  adopt  it,  it  is  the  law.  If  they  choose 
to  reject  it,  it  is  not.  So  that  the  complainants  have  this  for  their 
law  or  not  as  the  respondents  may  choose.  If  it  be  thus  optional 
with  them,  why  may  they  not  say  to  these  cotnplainants,  that  as  to 
you,  we  choose  to  regard  this  as  a  valid  and  subsisting  law»,  but  as 
to  the  first  mortgagees,  as  void  ?  As  to  our  foreclosure  effectual, 
but  should  the  first  mortgagees  pursue  the  same  course,  inefiectual. 

The  question  here  may  have  at  present  no  other  practical  applica- 
tion than  the  determination  of  the  principle  invoked,  for  the  respon- 
dents in  their  answer  say  that  they  "  have  made  arrangements  with 
the  first  mortgage  bondholders,  to  prevent  the  consummation  of  the 
proceedings  to  foreclose  that  mortgage."  Should  these  arrange- 
ments fail,  the  parties  might  stand  different. 

Is  a  law  thus  optional,  or  is  it  not  rather  a  law  applicable  to  the 
contract,  and  not  subservient  to  the  wishes  of  the  person.  Again 
we  come  to  the  phrase,  it  is  a  law  or  it  is  not. 

It  seems  to  me  clear,  that  the  law  so  far  as  it  impairs  the  obliga- 
tion of  the  mortgage  contract,  in  this  case,  is  void. 

Is  there  any  rule  of  practice  or  pleading,  at  law  or  in  equity, 
which  prohibits  a  party  from  setting  up  the  invalidity  of  law,  relied 
upon  by  the  opposite  party  ?  I  find  no  decided  case  holding  such 
a  doctrine.  All  the  authorities,  when  treating  of  this  question,  say 
such  statutes  are  void. 

It  is  indeed  no  rule  of  action  in  the  construction  and  execution 
of  those  contracts  thus  affected  by  it. 

The  complainants  do  not  rest  upon  this  position,  but  present  an- 
other which  requires  consideration. 

They  urge  that  the  statutory  provisions  existing  in  1862  for  the 
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foreclosure  of  mortgages  do  not  reach  and  cover  a  mortgage  like 
this,  and  were  not  designed  so  to  do ;  that  they  applied  to  cases  of 
the  ordinary  mortgage  of  real  estate,  and  that  no  proceedings  at  all 
were  required  in  case  of  the  ordinary  mortgage  of  personal  prop- 
erty! 

The  remedy,  if  any  existing,  by  which  the  right  of  redemption  in 
the  case  at  bar  could  be  closed  upon  the  complainants,  they  con- 
tend, was  by  appeal  to  the  equity  court. 

This  idea  is  strenuously  opposed,  and  is  as  strenuously  insisted 
upon. 

I  find  no  clearer,  better,  and  perhaps  more  authoritative  state- 
ment of  the  law  appUcable  to  mortgages,  where  not  modified  by 
statute,  than  in  the  case  already  cited  of  Branson  v.  Kinzie.  Chief 
Justice  Taney  there  says :  "  According  to  the  long-settled  rules  of 
law  and  equity,  in  all  the  States  whose  jurisprudence  has  beeil 
modelled  upon  the  principles  of  the  common  law,  the  legal  title  to 
the  premises  in  question  vested  in  the  mortgagee,  upon  the  &ilure 
of  the  mortgager  to  comply  with  the  conditions  contained  in  the 
proviso ;  and  at  law  he  had  a  right  to  sue  for  and  recover  the  land 
itself.  But  in  equity  this  legal  title  is  regarded  as  a  trust  estate  to 
secure  the  payment  of  the  money ;  and,  therefore,  when  the  debt 
is  discharged,  there  is  a  resulting  trust  for  the  mortgager.  Conrad 
V.  The  Atlantic  Insurance  Co.^  1  Pet.  441. 

It  is  upon  this  construction  of  the  contract  that  courts  of  equity 
lend  their  aid,  either  to  the  mortgager  or  mortgagee,  in  order  to 
enforce  their  respective  rights.  The  court  will,  upon  the  applica- 
tion of  the  mortgager,  direct  the  reconveyance  of  the  property  to 
him  upon  the  payment  of  the  money ;  and  upon  the  application  of 
the  mortgagee  it  will  order  a  sale  of  the  property  to  discharge  the 
debt.  But  as  courts  of  equity  follow  the  law,  they  acknowledge 
the  legal  title  of  the  mortgagee ;  and  never  deprive  him  of  his  right 
at  law,  until  his  debt  is  paid ;  and  he  is  entitled  to  the  aid  of  the 
court  to  extinguish  the  equitable  title  of  the  mortgager,  in  order 
that  he  may  obtain  the  benefit  of  his  security.  For  this  purpose  it 
k  his  absolute  and  undoubted  right,  under  an  ordinary  mortgage 
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deed,  if  the  money  is  not  paid  at  the  appointed  day,  to  go  into  the 
court  of  chancery  and  obtain  its  order  for  the  sale  of  the  whole 
mortgaged  property  (if  the  whole  is  necessary),  free  and  discharged 
from  the  equitable  interest  of  the  mortgager.  This  is  his  right,  by 
the  law  of  the  contract ;  and  it  is  the  duty  of  the  court  to  maintain 
and  enforce  it  without  reasonable  delay." 

If  we  regard  this  as  a  correct  statement  of  the  law  where  no 
statutory  provisions  exist  modifying  it,  we  are  brought  directly  to 
the  question  whether  any  such  statutory  provisions  exited  in  Maine 
at  the  time  the  mortgage  in  question  was  made. 

We  have  before  recited  all  that  were  then  in  force,  and  consid- 
ered their  inapplicability  to  the  franchise  and  the  right  of  way,  and 
being  inapplicable  to  them,  their  inaptitude  as  to  the  real  and  per- 
sonal property  embraced  in  the  mortgage. 

That  they  fail  to  reach  the  necessities  of  such  a  case  it  seems  to 
me  quite  apparent,  and  that  there  was  no  way  under  the  provisions 
of  those  statutes  by  which  any  equity  of  redemption,  held  by  the 
complainants  under  their  mortgage,  could  be  closed.  Indeed,  I  un- 
derstand counsel  upon  both  sides  to  assert  this,  and  rely  upon  it, 
the  respondents  urging  it  as  a  reason  why  the  statute  of  1857  should 
be  held  by  the  court  to  be  retroactive. 

At  this  point  I  deduce  this  argument,  viz.,  if  these  statutes  did 
not  reach  this  mortgage,  then  they  did  not  modify  the  law  relative 
to  it,  as  we  find  it  stated  by  Chief  Justice  Taney,  in  Bronson  v.  Kin- 
zie,  and  the  law,  as  there  stated  by  him,  is  applicable  to  this  case 
for  the  same  reason  he  gave  for  its  being  applicable  to  that  case, 
viz.,  because  "  no  statute  had  been  passed  by  the  State,  changing 
the  rules  of  law  or  equity  in  relation  to  a  contract  of  this  kind,  and 
it  must,  therefore,  be  governed,  and  the  rights  of  the  parties  under 
it  measured,  by  the  rules  above  stated." 

If  these  statutes  were  apt  and  applicable  to  the  case,  there  was 
no  propriety  in  proceeding,  under  the  statute  of  1867,  to  foreclose, 
and  certainly  no  necessity  for  the  court  to  declare  the  act  retro- 
active. 

Bat  it  is  suggested  that  even  if  this  be  so,  this  court  has  no 
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jurisdiction,  as  a  court  of  equity,  to  foreclose  a  mortgage,  since  the 
statutes  provided  a  specific  course  of  procedure  in  that  matter,  and 
several  decisions  are  referred  to  in  support  of  this  position. 

It  is,  I  think,  sufficient,  or  well  at  least  to  say  here,  in  regard  to 
those  cases,  that  neither  of  them  involved  such  a  question,  and  the 
remark  there  made,  concerning  the  power  of  this  court  to  decree  a 
foreclosure  in  any  mortgage,  is  entitled  to  the  force  only  which  may 
properly  be  attached  to  a  dictum  of  the  couH.  The  remark  was 
made  with  a  clear  statutory  provision  conferring  power  as  a  court  of 
equity  in  the  foreclosure  as  well  as  redemption  of  mortgages.  R.  S.^ 
1841,  c.  96,  §  10.  Another  thing  should  be  noted,  the  remark 
was  made  concerning  mortgages  clearly  within  the  statutory  pro- 
visions referred  to  in  c.  125  of  R.  S.  of  1841,  and  did  not  apply  to 
those  not  within  the  provisions  of  that  statute,  for  the  court  say : 
'*  The  legislature  have  prescribed  with  precision  what  shall  be  done 
to  foreclose  a  mortgage.  It  is  not  presumable  that  the  legislature 
intended  to  superadd  a  power  in  this  court  to  adjudge  and  decree  a 
foreclosure  upon  grounds  other  than  what  they  have  specifically 
enacted  to  be  such."  If  the  case  at  bar  comes  within  the  class  re- 
ferred to,  viz.,  those  which  had  been  specifically  provided  for,  then 
the  reasoning  used  might  be  applied  to  it,  whether  conclusive  or  not ; 
but  not  being  within  that  class,  neither  the  reasoning  nor  the  dictum 
which  results  from  it  applies.  However  this  may  be,  it  is  said  that 
in  the  revision  of  1867  this  provision  was  left  put,  the  court  having 
decided  it  had  no  jurisdiction  to  foreclose  a  mortgage,  and,  there- 
fore, there  was  no  such  power  possessed  by  the  court  at  the  time 
these  proceedings  to  foreclose  were  commenced. 

This  last  proposition  is  of  little  consequence  if  the  former  was 
correct.  The  leaving  out  of  a  statute  something  that  was  not  in 
it  before,  does  not  very  materially  change  it.  If  it  was  there,  how- 
ever, leaving  it  out  would  materially  change  the  statute,  and  that 
subsequent  to  the  making  of  the  mortgage  in  this  case. 

It  is  very  clear  that  it  was  provided  by  statute  that  this  court, 
"  as  a  court  of  equity,"  "  had  power  to  hear  and  determine  "  **  all 
suits  for  the  redemption   or  foreclosure  of  mortgaged  estates" 
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(R.  S.,  c.  96,  §  10),  and  possibly  had  such  a  case  arisen  as  that  at 
bar,  instead  of  those  cited,  the  court  would  have  concluded  that  this 
provision  applied  only  to  such  cases  as  were  not  provided  for  in 
c.  125 ;  that  recognizing  the  law,  as  stated  by  Chief  Justice  Taney 
in  Branson  v.  Kimie^  they  would  have  recognized  the  ancient  max- 
im, ubijuSy  ibi  remecUumy  and  given  it  the  reasonable  application  to 
such  cases. 

I  do  not,  however,  think  it  necessary  to  discuss  any  further,  at 
this  time,  the  effect  of  the  introduction  or  exclusion  of  the  specific 
words,  *'  or  foreclosure,"  upon  any  mortgage  made  while  they  re- 
mained upon  the  statute-book,  for  I  feel  quite  certain  that  in  any 
case  where  no  other  provisions  of  law  are  applicable,  the  power  of 
this  court  over  trusts  would  furnish  a  complete  and  ample  remedy, 
so  that  all  cases  of  mortgage,  whether  coming  within  the  statutory 
cases  provided  for  or  not,  would  find  a  means  of  execution.  In  the 
language  of  Chief  Justice  Taney,  "  In  equity  the  legal  title  which 
vests  in  the  mortgagee  is  regarded  as  a  trust  estate  to  secure  the 
payment  of  the  money ;  and,  therefore,  when  the  debt  is  discharged 
there  is  a  resulting  trust  for  the  mortgager." 

The  case  at  bar,  however,  diflfers  from  the  ordinary  mortgage  or 
is  not  dependent  upon  this  principle  to  raise  a  trust.  It  is  upon  its 
face  a  declared  deed  of  trust  made  to  others  than  the  holders,  of  the 
obligations  to  be  secured,  and  it  may  well  be  doubted  if  it  is  at  all 
subject  to  any  of  the  rules  pertaining  to  mortgages,  being  not  a 
mortgage  in  the  ordinary  use  of  the  word,  but  a  deed  of  trust  upon 
conditions  annexed. 

In  this  deed  the  trustees  were  appointed  by  the  grantors,  and 
named  as  trustees  to  hold  the  property  as  a  security  for  others,  and 
runs  to  the  trustees  and  "  their  successors  in  that  trust."  .. 

The  fact  that  it  is  a  deed  with  defeasance,  does  not  make  it  any 
the  less  a  deed  of  tnist. 

The  relation  of  tnistee  and  cestui  que  trust  is  created  by  the  in- 
strument itself,  and  existed  from  the  moment  of  its  execution. 

It  was,  in  its  inception,  a  declared  trust  and  a  trust  by  deed. 

The  fact  that  there  is  a  condition  annexed  to  the  deed,  which,  if 
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performed,  would  extinguish  the  trust,  does  not  change  the  character 
they  hold  in  either  before  or  after  the  breach  of  that  condition. 
They  are,  both  before  and  after  such  breach,  trustees,  and  must 
answer  to  all  parties  interested  as  such.  Had  the  condition  been 
performed,  they  would  have  been  answerable  as  such,  and  if  they 
take  anything  by  non-performance,  they  take  as  such. 

It  appears  to  me  they  are  clearly  answerable  as  such  in  the  pres- 
ent instance,  and  that  the  other  parties  claiming  to  hold  under  them, 
with  a  full  knowledge  of  tlie  trust,  and  indeed  claiming  under  it, 
as  well  as  claiming  to  be  the  only  cestuis  que  truatj  are  properly 
made  parties  to  the  bill. 

If  it  shall  appear  that  the  debt  is  discharged,  the  court  may  di- 
rect a  reconveyance  by  the  trustees.  If  not,  it  may  direct  such 
reconveyance,  upon  such  discharge,  at  such  times  as  it  shall  deter- 
mine. 

If  it  shall  find  the  trustees  guilty  of  fraud  or  negligence  in  the 
execution  of  the  trust,  of  which  the  other  parties  were  or  were  not 
the  guilty  participators,  such  decrees  can  be  made  as  will  do  equity 
in  the  case.         •« 

If  this  view  of  the  law,  as  applicable  to  this  case,  be  correct,  it 
becomes  apparent  that  the  act  of  1857,  if  it  had  been  designed  to 
be  retroactive,  would  have  so  materially  changed  the  rights  of  par- 
ties that  it  could  not  be  sustained  on  application  to  the  ease  at 
bar.* 

I  hold,  therefore, 

1.  That  the  statute  of  1857,  c.  67,  was  not  retroactive,  and  did 
not  affect  this  contract. 

2.  That  the  statute  laws  of  this  State  existing  in  1852  and  prior 
to  1857,  providing  methods  of  foreclosing  mortgages  of  real  estate, 
and  those  pertaining  to  personal  property,  were  not  applicable  to 
the  deed  in  this  case. 

3.  That  the  statutes  having  in  nowise  modified  or  changed  the 
rights  of  these  complainants,  the  trustees  held  the  title  in  trust,  and 
are  answerable  as  such. 

4.  That  this  court,  as  a  court  of  equity  ha^dng  jurisdiction  over 
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trusts,  may  make  sach  decrees  as  the  equitable  rights  of  the  parties 
may  require, 

5,  That  a  master  should  be  appointed  with  appropriate  instruc- 
.    tions,  and  such  decrees  should  be  made  in  the  premises  as  shall  se- 
cure the  equitable  rights  of  both  parties. 


I  59     80 

99    5Sl| 


Town  of  Waterville,  petitioners,  vs.  County  Commissioners 
OF  Kennebec  County. 

Regular  Bession  of  county  commissioners—what  is.  Legislature— constitutional 
authority  of,  to  apportion  expense  of  erecting -bridges. 

A  session  of  county  commissioners  held  by  adjournment  from  a  regular  session, 
is  a  "regular  session"  within  the  meaning  of  B.  S.  o.  18,  §  1. 

The  legislature  may,  by  private  statute,  authoriEO  county  commissioners  to  lay 
out  a  highway  across  a  river  running  between  two  towns,  and  apportion  the 
expense  of  erecting  and  maintaining  the  bridge  upon  the  towns,  in  proportion 
to  their  respective  State  valuations.* 

This  court  will  not  declare  such  a  statute  Invalid,  as  being  unreasonable,  and 
hence  in  contravention  of  Art  IV.  Part  HI.  §  1,  of  the  constitution  of  this 
State,  when  it  is  not  made  to  appear  that  it  operates  unequally  or  oppres- 
sively. 

On  report. 

Petition  for  a  writ  pf  prohibition. 

The  petition,  signed  by  the  town  agent  and  selectmen  of  the 
town  of  Waterville,  specially  instructed  thereto  by  a  vote  of  the 
town,  alleged  substantially,  that  in  February  1870,  a  notice  from 
the  county  commissioners;  dated  Feb.  9, 1870,  upon  a  petition  (rep- 

♦^ce  of  Jan,  21, 1S70. 

Sect.  1.  The  county  commissioners  of  Kennebec  county  are  hereby  author- 
ized, if  they  deem  public  convenience  and  necessity  require  it,  to  lay  out  a  high- 
way across  the  Kennebec  river,  between  the  towns  of  WatervUle  and  Winslow, 
and  terminating  in  some  highway  already  existing  in  each  of  said  towns. 

Sbgt.  2.  The  existing  laws  in  relation  to  the  laying  out  of  highways  shall 
govern  them  in  their  proceedings,  except  that  there  shall  be  no  appeal  from  their 
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jesenting  that  public  convenience  and  necessity  demanded  a  bridge 
across  Kennebec  river,  near  Ticonic  Falls,  between  the  towns  of 
Waterville  and  Winslow,  and  praying  that  a  free  bridge  be  built 
without  unnecessary  delay,  in  accordance  with  an  act  of  the  legis- 
lature, approved  Jan.  21,  1870),  was  served  by  copy  upon  the  town 
clerk;  that  the  act  of  the  legislature  j^set  out  in  terms)  is  without 
precedent,  by  attempting  to  impose  heavy  and  unjust  burdens  upon 
Waterville,  wholly  unlike  those  imposed  upon  any  other  town; 
that  it  attempts  to  take  Waterville  out  of  the  operation  of  the  gen- 
eral laws  of  the  State ;  to  compel  Waterville  to  convert  a  toll- 
bridge  into  a  free  bridge,  and  to  pay  more  than  three-fourths  of  the 
entire  expense ;  and  to  build  more  than  one-fourth  of  said  bridge 
upon  the  territory  of  Winslow ;  to  deprive  Waterville  of  the  right 
of  appeal  from  th9  decision  of  the  county  commissioners  under  the 
general  laws,  without  repealing  the  general  law,  but  leaving  it  in 
ftJl  force  for  the  benefit  of  all  other  towns;  that  said  act  is  arbitrary, 
oppressive,  and  grossly  unjust,  and  that  the  petitioners  are  advised 
and  they  believe  it  to  be  unconstitutional  and  void. 

That  the  petition,  under  which  the  county  commissioners  pro- 
decision,  in  laying  out  or  in  reftising  to  lay  out  such  highway.  And  they  may  make 
return  of  their  doings  at  any  adjourned  sessioo,  and  enter  the  same  of  record  at 
once ;  and  when  such  return  is  made,  said  towns  may  proceed  at  once  to  con- 
struct said  highway,  if  the  same  has  heen  laid  out  ^ 

Sbct.  3.  If  said  commissioners  shall  determine  to  lay  out  said  highway,  they 
shall  also  determine  the  proportion  of  the  expense  of  erecting  and  maintaining 
the  bridge  across  said  river,  to  be  borne  by  each  of  the  towns  of  Waterville  and 
Winslow,  which  expense  shall  be  borne  by  said  towns  in  proportion  to  their  re- 
spective State  valuations  of  1870,  and  of  the  subsequent  State  valuations.  Such 
determination  shall  be  included  in  their  record,  and  be  binding  upon  said  towns, 
until  changed  by  authority  of  the  legislature. 

Sect.  4.  The  selectmen  of  said  towns  are  empowered,  in  case  such  highway 
sbaU  be  laid  out.  to  contract  for  the  erection  of  such  bridge  on  behalf  of  their  re- 
spective towns  jointly  ;  but  each  town  shall  be  liable  for  its  proportion  of  the 
expense  thereof  and  no  more.  Said  towns  are  authorized,  at  any  meeting  called 
for  the  purpose,  to  raise  or  hire  money  for  defraying  the  expense  of  erecting  the 
bridge. 

SsoT.  5.  If  the  selectmen  of  said  towns  fail  to  contract  for  the  erection  of  the 
bridge,  within  such  time  as  the  commissioners  shall  fix,  the.  commissioners  shaU 
proceed  in  the  manner  provided  in  section  27  of  chapter  18  of  the  revised  stat- 
utes. 
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fessed  to  act,  was  not  presented  at  any  regtdar  session,  but  at  an 
adjourned  session ;  and  that  these  petitioners  at  the  time  appointed 
for  the  pretended  hearing  on  said  petition  filed  a  written  protest 
against  the  jurisdiction  of  the  commissioners  which  they  totally  dis- 
regarded. 

That  these  petitioners  notifijed  the  commissioners  that  they  claimed 
the  right  of  appeal  from  their  decision  under  the  general  law ;  that 
it  was  disregarded,  and  the  commissioners  proceeded  to  require  and 
order  them  to  contract  by  May  16,  1870,  to  build  said  bridge. 

The  answer  admitted  the  facts  alleged,  but  did  not  admit  the  pri- 
vate act  of  Jan.  21, 1870,  to  be  unconstitutional,  nor  that  the  petition 
under  which  the  commissioners  acted  was  not  entered  at  a  regular 
session,  but  on  the  contrary  the  respondents  allege,  that  said  peti- 
tion was  presented  at  the  regular  December  session,  held  by  an 
adjournment  thereof  on  the  9th  day  of  February,  1870. 

That  at  the  April  session  of  the  county  commissioners,  held  by 
adjournment  on  May  17,  1870,  D.  L.  Milliken  and  others  filed  a 
petition  for  the  appointment  of  an  agent  to  construct  the  bridge,  on 
the  ground  that  the  town  had  refused  to  contract  for  the  building  of 
the  bridge,  and  notice  returnable  thereon  May  26,  1870,  when  said 
towns  not  offering  to  show  cause  why  they  should  not  thus  contract, 
and  it  appearing  that  Waterville  refused  so  to  do,  the  county  com- 
missioners appointed  one  Phelps  as  such  agent,  to  complete  the 
bridge  ^y  May  1, 1871 ;  that  the  agent,  after  due  notice,  on  June 
16,  1870,  contracted  with  certain  persons  named  to  erect  and  com- 
plete said  bridge  by  May  1,  1871,  for  $30,000,  which  contract  was 
duly  approved  by  the  commissioners  June  17,  1870 ;  that  said  con- 
tractors, at  the  date  of  this  answer,  were  at  work  erecting  said 
bridge. 

In  addition  to  the  facts  set  forth  in  the  petition  and  answer,  the 
parties  admitted  that — 

The  regular  sessions  of  the  county  commissioners  for  Kennebec 
county  .were  fixed,  by  statute,  on  the  third  Tuesday  of  December, 
April,  and  August;  that  the  regular  session  for  December,  1869, 
began  on  the  tliird  Tuesday,  and  was  adjourned  from  January  6th, 
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to  Feb.  9,  1870 ;  that  the  petition  on  which  the  highway  and  bridge 
were  located  was  drawn  and  presented  after  the  passage  of  the  act 
of  Jan.  21,  1870,  and  on  or  before  Feb.  9,  1870. 

The  width  of  the  river  between  Waterville  and  Winslow  was 
between  550  and  600  feet;  that  the  records  of  the  county  commis- 
sioners and  all  other  papers  and  documents  on  the  commissioners* 
files,  touching  the  premises,  should  be  admitted. 

The  March  term,  1870,  of  the  supreme  judicial  court  for  Ken- 
nebec county,  adjourned  sine  die^  April  13,  1870,  and  the  report 
of  the  county  commissioners,  locating  the  way  and  bridge,  was 
made  April  21,  1870. 

Service  of  this  petition  was  made  on  respondents  May  16,  1870, 
by  copy  and  of  order  of  court ;  and  that,  notwithstanding  such  ser- 
vice, the  respondents  proceeded  to  appoint  an  agent,  and  made 
the  contract  for  building  the  bridge  set  forth  in  the  answer,  and  that 
its  construction  was  still  going  on  at  the  time  of  the  trial  of  this 
petition. 

Upon  the  petition,  answer,  and  fiicts  agreed,  the  court  to  enter 
such  judgment  as  shall  be  in  accordance  with  the  law  of  the  case. 

D.  D.  Stewart  ^  S.  Heathy  for  the  petitioners. 

Lewis  V.  Webh^  3  Greenl.  836 ;  Holden  v.  James^  11  Mass.  405 ; 
Opinion  of  Justices,  4  N.  H.  565,  568 ;  Picquet,  Appellant,  5  Pick. 
68,  69,  70,  71 ;  Durham  v.  Lewiston^  4  Greenl.  143 ;  Portland 
Bank  v.  Apthorpy  12  Mass.  252 ;  Proprs.  Ken,  Pur,  v.  Laboree^  2 
Greenl.  290. 

Piper  V.  Pearson^  2  Gray,  122 ;  Fisher  v.  McGHrr^  1  Gray,  1 ; 
Greene  v.  Briggs^  1  Curtis,  66,  311. 

As  to  the  remedy,  Sarriman  v.  Co,  Com,  of  Waldo^  53  Maine, 
83;  3  Bl.  Com.  112,  113;  2  Chit.  Gen.  Pr.  355,  356;  2  Sellon's 
Pr.  308,  309,  332 ;  Colby's  Pr.  347 ;  Washburn  v.  Phillips,  2  Met. 
296 ;  Scollay  v.  Durm,  Quin.  Mass.  75 ;  United  States  v.  Peters,  8 
Dall.  121 ;  Appo  v.  The  People,  20  N.  Y.  540,  541. 

1  Saunders,  136,  note  2 ;  Mago  v.  Jones,  12  Gratt.  17 ;  Hxparte 
WiUiams,  4  Pike,  537,  643. 
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Writ  of  prohibition  is  a  writ  of  right.  Exparte  Smithy  2  Cromp. 
M.  &  R.  753;  Knowles  v.Solden,  30  Eng.  L.  4  Eq.  590 ;  Jack- 
son V.  Beaumont^  32  Eng.  L.  &  Eq.  58S. 

And  lies,  though  an  appeal  might  be  taken.    Q-outdv.  Qapper^  5' 
East,  362 ;  Chesterton  v.  Farlar,  7  Ad.  &  Ell.  713 ;  Burder  v.  Keley, 
12Ad.  &E11.  233;265. 

As  to  the  session  when  the  petition  for  the  laying  out  should  be 
entered.  R.  S.,  c.  18,  §  15 ;  Stat,  of  1871,  c.  188,  §  2 ;  RusseU  v.- 
Co.  Com.  Franklin^  51  Maine,  384 ;  Sarkness  v.  Waldo  Co.  Com.^ 
26  Maine,  353,  is  not  applicable  to  a  case  wherein  the  whole  cause 
of  action  arose  after  the  commencement  of  a  regular  session.  Par- 
sonsfield  v.  Lord^  23  Maine,  511. 

A.  Libbj/y  for  the  respondents. 

Tapley,  J.  Two  questions  arise  in  this  case ;  one  pertains  to 
the  validity  of  an  act  of  the  legislature,  passed  Jan.  21, 1870,  upon 
which  these  proceedings  are  founded,  and  the  other  concerns  the 
jurisdiction  of  the  county  commissioners  of  the  county  of  Kenne- 
bec, in  this  particular  case. 

The  act  in  question  authorized  the  county  commi§sioners  of  Ken- 
nebec county,  "If  they  deem  public  convenience  and  necessity 
require  it,  to  lay  out  a  highway  across  the  Kennebec  river,  between 
the  towns  of  Waterville  and  Winslow,  and  terminating  in  some 
highway  already  existing  in  each  of  said  towns." 

It  also  authorized  them  to  "  determine  the  proportion  of  the  ex- 
penses of  erecting  and  maintaining  the  bridge  across  said  river,  to 
be  borne  by  each  of  the  towns  of  Waterville  and  Winslow,  which 
expense  shall  be  borne  by  said  towns,  in  proportion  to  their  respect- 
ive valuations  of  1870,  and  the  subsequent  State  valuations." 

It  appears  by  the  report  that  the  width  of  river,  between  Water- 
ville and  Winslow,  is  between  550  and  600  feet.  Where  in  this 
space  is  the  dividing  line  between  the  two  towns  does  not  anywhere 
appear. 

By  the  general  laws  of  the  State,  towns  are  required  to  construct 
and  maintain  ways  legally  located  within  their  limits ;  and  if  they 
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do  not  within  such  time  as  required  by  law,  upon  proper  proceed- 
ings had,  an  agent  may  be  appointed  to  perform  the  duty  at  the 
expense  of  tlie  delinquent  town. 

It  is  suggested  in  tirgument  that  the  act  of  1870,  before  alluded 
to,  is  void,  as  being  an  attempted  exercise  of  power  not  possessed 
by  the  legislature,  in  that  it  imposes  the  burden  of  making  and 
maintaining  this  highway  upon  the  two  towns  of  Waterville  and 
Winslow,  in  different  proportions  from  that  which  would  have  been 
imposed  under  the  general  law,  and  therefore  unreasonable. 

The  expense  of  the  work  in  controversy  is,  under  the  act  of 
1870,  to  be  borne  by  these  two  towns  in  proportion  to  their  respect- 
ive valuations.  Now  whether  or  not  the  provisions  of  the  act  of 
1870  impose  upon  the  petitioners  a  greater  or  less  burden  than 
would  have  been  imposed  under  the  general  law,  we  cannot  say. 
As  before  remarked,  where  the  dividing  line  between  these  towns 
is,  we  have  no  evidence  adduced. 

Their  boundaries  may  be  described  in  their  several  acts  of  incor- 
poration, but  where  upon  the  face  of  the  earth,  with  respect  to  this 
structure,  it  is,  cannot  be  gathered  from  those  acts. 

The  expanse  to  be  borne  by  each  town,  in  its  mathematical  pro- 
portions, appears  from  the  report  of  the  commissioners.  What  the 
proportion  would  have  been  under  the  general  law,  we  are  not 
informed  and  have  no  means  of  ascertaining. 

The  particular  provision  of  the  constitution,  which  it  is  supposed 
has  been  disregarded  in  the  passage  of  the  act  in  question,  is  that 
which  defines  the  legislative  power.  This  provision  requires  it  to 
^^  make  and  establish  all  reasonable  laws  and  regulations  for  the 
defense  and  benefit  of  the  people."  Art.  IV.  Part  III.  §  1,  Con- 
stitution of  Maine. 

This  law,  it  is  claimed,  is  not  reasonable. 

If  it  was  a  question  for  us,  whether  or  not  this  law  was  reason- 
able as  it  regards  the  duties  the  citizens  of  this  locality  owe  to  each 
other  in  opening  and  maintaining  a  communication  across  this  river, 
in  view  of  the  benefits  it  would  confer  upon  each,  we  have  not 
presented  to  us  the  proofs  of  such  facts  as  would  be  necessary  for . 
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such  an  adjudication.  We  must  assume  that  all  such  facts  were 
duly  presented  to  and  considered  by  the  law-making  power,  and 
that  they  deemed  the  act  reasonable  and  within  the  powers  con- 
ferred upon  them  by  the  constitution  to  enact.  • 

The  objection  seems  to  be,  that  it  was  a  special  act  passed  to 
meet  some  real  or  supposed  necessity,  in  a  more  equitable  manner 
than  could  be  done  under  the  general  law,  and  it  is  urged  that 
inasmuch  as  a  general  law  was  in  existence,  touching  the  supposed 
exigeticies  of  this  case,  any  special  law  which  changed  tlie  rights 
and  liabilities  of  any  person  interested,  or  suspended,  as  to  him,  the 
general  law  would  be  unconstitutional  as  being  unreasonable. 

We  believe  this  is  the  proposition  narrowed  down  to  its  essential 
elements. 

The  act  in  question  does  not  seek  to  suspend  the  general  law  in 
its  application  to  the  locality  in  question,  or  to  the  parties  to  the 
proceeding,  so  fer  as  relates  to  making  the  location  or  apportioning 
the  expense.  The  power  to  proceed  under  the  general  law  re- 
mained as  full  as  before. 

It  nowhere,  ih  terms  or  by  necessary  implication,  repeals  the 
existing  law  or  suspends  the  operation  of  it.  It  simply  confers  new 
powers  upon  the  commissioners  in  reference  to  this  particular  struc- 
ture, if  they,  under  this  act,  "  determine  to  lay  out  said  highway." 
It  deals  with  a  supposed  necessity,  existing  in  a  particular  locality, 
under  such  circumstances  that  the  general  law  fails  to  meet  all  the 
provisions  equity  and  justice  require  should  be  made.  It  finds  a 
locality  existing  within  the  limits  of  two  municipal  corporations 
interested  in  the  construction  of  a  way,  and  requires  the  expense  of 
making  and  maintaining  it  to  be  paid  by  this  locality,  by  an  equal 
taxation  of  the  property  contained  therein,  irrespective  of  the  mere 
divisional  line  of  municipal  authority  existing  between  them.  Being 
a  locality  interested  in  the  public  work,  in  apportioning  the  burden, 
it  looks  rather  to  the  locality  than  its  divisions  into  municipalities. 

The  question  now  recurs,  have  the  legislature  no  power,  in  ex- 
traordinary cases,  to  make  such  rules  additional  to  those  in  exist- 
ence as  shall  do  substantial  justice  between  the  parties,  or  must  it 
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leave  them  to  suffer  from  those  inequalities  sometimes  arising  from 
the  application  of  general  rules  to  all  the  varying  circumstances  of 
life. 

We  think  they  are  not  confined  by  the  constitution  to  such  an 
unjust  rule  of  action. 

The  laws  they  pass  must  be  equal,  just,  and  reasonable.  The 
existence  or  non-existence  of  these  elements  must  be  ascertained 
by  a  reference  to  the  subjects  upon  which  they  act,  the  persons 
whom  they  affect,  and  their  relation  to  such  subjects. 

No  general  law  can  be  passed  which  will  operate  in  the  same 
manner  upon  every  state  of  facts  which  may  arise  under  it.  Hu- 
man wisdom  has  not  yet  reached  that  perfection.  'While  the  ordi- 
nary condition  of  things  lies  within  the  pale  of  legislative  protec- 
tion, the  extraordinary  is  not  excluded,  neither  must  both,  to  the 
detriment  of  both,  be  crowded  under  the  same  enactment.  What 
may  be  just  and  reasonable  in  one  case  may  be  most  unjust  and 
unreasonable  in  another. 

In  Commonwealth  v.  Newhuryport^  103  Mass.  129,  the  court  say, 
"Although  the  general  law  provides  for  the  maintenance  of  all 
roads  and  bridges  by  imposing  the  duty  upon  each  town  to  support 
those  that  are  within  their  limits,  yet  the  legislature  may,  undoubt- 
edly, by  general  provision  or  by  special  statute,  modify  the  general 
rule,  in  particular  cases,  in  order  to  make  the  distribution  of  the 
burden  more  equal  than  it  might  otherwise  prove  to  be  in  its  oper- 
ation. This  it  does  by  authorizing  or  requiring  the  county  to  as- 
sume a  part  of  the  expense  of  certain  roads  or  bridges ;  thus  indi- 
rectly imposing  upon  all  the  other  towns  in  the  county  a  part  of  the 
burden  which,  by  the  general  rule,  would  fall  upon  the  town  within 
which  the  road  or  bridge  was  situate ;  or  by  authorizing  a  part  of 
such  expense  to  be  imposed  upon  particular  towns  near  to  or  bene- 
fited by  such  road  or  bridge." 

The  same  principle  is  sustained  in  the  case  of  Haverhill  Bridge 
Proprietors  v.  Co,  Com.  of  Essex  Co.^  103  Mass.  120 ;  and  again  in 
Dow  V.  Wakefield^  same  vol.  p.  267. 

Nor  is  this  principle  new  in  the  legislature  of  this  State.     It  is 
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recognized  in  all  those  cases  of  "  village  corporations,"  instituted 
for  the  purpose  of  securing  a  more  perfect  construction  of  streets 
and  sidewalks,  in  the  more  populous  parts  of  the  towns,  for  main- 
taining fire  apparatus,  night  watch  and  police  force,  construction  of 
reservoirs  and  aqueducts,  and  various  matters  to  improve  the  social 
condition  of  the  population,  and  made  more  necessary  and  easily 
attainable  by  the  density  of  population. 

All  these  matters  were  within  the  powers  of  the  several  towns  in 
which  those  corporations  were  constructed  to  provide,  but  grounded 
upon  the  fact  that  certain  portions  of  the  population  of  these  towns 
were  more  directly  interested  in  those  expenditures  than  their 
neighbors,  and  that  it  is  just  and  reasonable  that  they  should  bear 
the  increased  burden,  these  special  laws  were  passed. 

In  several  instances,  the  county  commissoners  have  been  author- 
ized to  build  bridges  and  assess  the  expense  upon  the  counties.  In 
some  of  these  cases  the  bridges  cross  tide  waters,  and  in  others,  riv- 
ers and  streams  of  much  less  magnitude  than  that  of  the  Kennebec 
at  the  point  in  question. 

There  is  no  law  of  nature,  or  law  grounded  in  natural  justice, 
that  necessarily  confers  the  duty  and  obligation  of  making  and 
supporting  such  public  works,  to  the  people  residing  within  certain 
municipal  divisions.  The  general  law,  fixing  the  liabilities  in  these 
cases,  is  an  exercise  of  a  right  existing  in  the  legislature  to  adjust 
these  mattei*s  as  they  deem  reasonable  and  just ;  and  whenever 
they  find  an  extraordinary  case  requiring  some  special  provision  to 
secure  an  equality  in  "  bearing  public  burdens,"  we  have  no  doubt 
it  is  competent  for  those  to  make  such  provisions,  and  it  is  but  the 
exercise  of  powers  necessary  for  the  performance  of  a  duty. 

Looking  at  the  act  in  question,  with  such  other  matters  as  are 
presented  by  the  court,  we  discover  nothing  that  would  justify  us 
in  pronouncing  this  act  of  the  legislature  void. 

It  is  further  contended  that  under  the  provisions  of  this  act,  and 
the  general  law  relating  to  the  location  of  highways,  the  original 
petition  for  its  location  must  be  presented  at  a  regular  session  of  the 
county  commissioners,  and  that  the  petition  in  this  case  having  been 
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entered  at  an  adjonmed  term,  the  commissioners  had  no  jurisdic- 
tion. 

The  report  shows  that  the  "  regular  session  **  commenced  on  the 
8d  Tuesday  pf  December,  1869,  and  was  adjourned  from  Jan.  5^ 
1870,  to  Feb.  9, 1870,  at  which  time  the  petition  in  this  case  was 
entered. 

This,  we  have  no  doubt,  was  a  compUance  with  the  statute,  as 
heretofore  construed  in  several  cases.  Scn'kness  v.  Co.  Com.  of 
Waldo,  26  Maine,  863 ;  Parsonsfidd  v.  Lord,  28  Maine,  611. 

Writ  denied, 

Appleton,  C.  J. ;  Cutting,  Kent,  and  Danporth,  JJ.,  con- 
curred. 

Babrows,  J.,  concurred  in  the  result. 
Mtm,  Town  of  Watbrvillb,  Appbllants,  fbom  Decision  of  Oountt 

COMMISSIONEBS  FOB  KENNBBEC  OOTTNTT. 

Afp£AI«  from  the  decision  of  the  county  commissioners  for  the  county  of  Ken- 
nebec, locating  a  highway  and  a  bridge  across  the  Kennebec  -river,  between  Wa- 
tenrUle  and  Winslow,  on  April  12, 1870,  under  a  private  act  of  the  legislature  of 
Jan.  21, 1870.  The  town  of  Waterville  appeared  before  the  commissioners  at  the 
time  of  the  hearing,  and  duly  appealed  from  their  decision  making  the  location. 
The  commissioners  denied  the  right  of  appeal  and  ordered  the  location  to  be  re- 
eorded  at  the  same  term  (April)  at  which  the  report  was  made,  being  the  next 
term  after  said  location  was  made,  and  ordered  the  proceedings  closed. 

For  the  purpose  of  bringing  the  question  directly  before  the  ftiU  court,  the  pre- 
siding judge  at  the  October  term,  1870,  of  this  court,  ruled,  pro  forma,  that  no 
right  of  appeal  exited,  and  declined  to  appoint  a  committee,  and  dismissed  the 
'  appeal.    Thereupon  the  appellants  alleged  exceptions. 

After  argument,  the  fuU  court  sustained  the  ruling  at  ni$ipriti$. 

VOL.   LIX.  7 
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59    goi  EusHA  Atkins  and  another  vs.  A.  D.  Brown. 

93    g4tf 

Pleading.    Promissory  note — construction  of.     Money  paid'-^what  will 

support, 

A  promissory  note  of  the  tenor,—  **  Portland,  Aug.  29,  1863.  One  month  after 
date,  we  promise  to  pay  to  the  order  of  E.  Atkins  &  Co.,  fonr  hundred 
and  forty-four  dollars.  Value  received.  Augusts  Shovel  Co.  A.  D.  Brown, 
Pres.**— will  not  sustain  a  count  against  A.  D.  Brown  alone,  describing  it  as 
his  note  or  as  the  joint  and  several  note  of  the  Augnsta  Shovel  Go.  and  A. 
D.  Brown. 

The  defendant  originally  owning  three-fifths,  after  purchasing  the  remaining 
stock  of  the  August%  Shovel  Co.,  gave  to  the  plaintifis  a  note  of  the  following 
tenor,— '^Portland,  Aug.  29, 1863.  One  month  after  date,  we  promise  to  pay  to 
the  order  of  B.  Atkins  &  Co.  four  hundred  and  forty -four  dollars.  Value  re- 
ceived. Augusta  Shovel  Co.  A.  D.  Brown,  Pres.,**—  wliich  being  discounted 
at  a  bank,  Brown  paid  ooe  hundred  dollars  on  it,  and  on  Dec.  18,  1863,  wrote 
the  plaintiffs  requesting  them  to  allow  on  the  note  a  balance  of  account  due 
him,  for  property  of  the  Shovel  Company,  purchased  of  him  by  the  plaintiffs, 
and  '*  to  take  up  the  note  and  we  can  arrange  the  balance  when  I  see  you.  I 
have  written  the  cashier  that  you  will  take  care  of  the  note."  Upon  receipt 
of  the  letter,  the  plaintifis  took  up  the  note,  and  the  defendant. subsequently 
promised  to  pay  them.  Held^  that  the  evidence  sustained  a  count  for  money 
paid. 

On  Report. 

Assumpsit,  the  declaration  containing  the  following  counts: 

1.  "For  that  said  defendant,  at  Portland,  on  the  29th  day  of  Au- 
gust, A.  D.  1863,  by  his  note  of  hand  of  that  date,  by  him  signed, 
for  value  received,  promised  the  plaintiffs  to  pay  them,  or  their  or- 
der, four  hundred  and  forty-four  dollars  and  twenty-nine  cents,  in 
one  month  after  date ;  yet  though  often  requested,  he  has  not  paid 
the  same. 

2.  "  Also,  for  that  said  defendant,  at  Augusta,  on  the  day  of  the 
date  hereof,  being  indebted  to  the  plaintifis  in  the  sum  of  three  hun- 
dred and  fifty  dollars,  for  so  much  money  Tbefore  that  time,  had  and 
received  by  the  defendant  to  the  use  of  the  plaintiffs,  and  for  the 
same  sum  paid,  laid  out  and  expended  by  the  plaintiffs,  at  the  request 
and  for  the  benefit  of  the  defendant,  then  and  there,  in  consideration 
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thereof,  promised  the  plaintiflfe  to  pay  them  the  same  smn  on  demand ; 
yet,  though  often  requested,  he  has  not  paid  it,  but  neglects  and  re- 
vises to  do  so. 

3.  '^Also,  for  that  the  defendant  and  the  Augusta  Shovel  Com- 
pany at  Portland,  on  the  29th  day  of  August,  1863,  by  their  prom- 
issory note  of  that  date,  by  them  signed,  for  value  received,  jointly 
and  severally  promised  the  plaintifis  to  pay  them  or  their  order,  four 
hundred  and  forty-four  dollars  and  twenty-nine  cents,  in  one  month 
after  date ;  yet  though  often  requested,  neither  the  defendant  nor 
the  Augusta  Shovel  Company  has  ever  paid  the  same,  but  neglects 
and  reftises  so  to  do. ' 

The  note  declared  on  and  produced  as  evidence  to  support  the 
first  and  third  counts,  was  of  the  following  tenor: 

"  $444.29.  Portland,  Aug.  29^  1863. 

One  month  after  date,  we  promise*  to  pay  to  the  order  of  E.  At- 
kins &  Co.  four  hundred  and  forty-four  dollars  and  twenty-nine  cents. 
Value  received.  Augusta  Shovel  Co. 

A.  D.  Bbown,  Fres:* 

It  appeared  that  the  note  was  given  by  the  defendant  to  the 
plainti&,  for  the  debt  of  the  company,  and  discounted  at  Freeman's 
Bank. 

Oct.  29, 1863,  the  defendant  wrote  the  plamtifis,  "I  will  take 
care  of  note  in  a  few  days." 

Dec.  1, 1863,  he  wrote  to  them, ''  I  paid  in  at  Freeman's  Bank 
on  our  note  the  day  I  was  there." 

Dec.  18, 1863,  he  wrote  them,  "I  paid  $100  on  the  note,  when 
at  Augusta,  to  the  cashier.  Will  you  collect  the  balance  of  Baker 
&  Co.  (suppose  you  are  one),  and  take  up  the  note,  and  we  can. 
arrange  the  balance  when  I  see  you.  I  have  written  the  cashier 
you  will  take  care  of  the  note.    Amount  of  note  $444, — cash  of  A^ 

D.  B.,  $100  =  5344  — $153   (you  owe  me)  =$191  balance  to 

pay.'' 

There  was  a  memorandum  on  the  note  as  follows :  "  Bal.  paid  by 

E.  Atkms,  Dec.  24,  $350.47." 
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It  appears  that  die  plaintiff  paid  the  note  the  latter  part  of  De-* 
eember  or  fore  part  of  January,  and  that  the  defendant  repeatedly 
promised  to  pay  the  balance  paid  by  the  plaintiffs  after  deducting 
the  amount  of  shafting  which  Brown  sold  to  the  plaintiffs,  and  for- 
merly belonging  to  the  Shovel  Company,  amounting  to  $146.72. 

On  the  part  of  the  defense  it  appeared  that  the  Augusta  Shovel 
Cotnpany  was  organized  Oct.  13,  1860 ;  that  Brown  was  president, 
owning  three-fifths  of  the  stock ;  that  as  president  he  was  chief 
manager,  and  was  authorized  to  sign  notes  and  negotiate  its  busi- 
ness ;  and  that  the  defendant,  some  time  after  1862,  bought  in  all 
the  stock. 

The  case  was  withdrawn  from  the  jury  and  reported  to  the  full 
court,  who  were  to  render  judgment  (or  the  plainti£&  or  defendant, 
as  the  law  required. 

/         • 
J.  Baker^  for  the  plaintiffs.   , 

A.  Lihhey^  for  the  defendant,  appljring  the  test  laid  down  in  Bradr 
lee  V.  Boston  Q-Um  Oo.j  16  Pick.  347,  contended  that  the  note  was 
that  of  the  company  and  cited  R.  S.  c.  1,  Rule  ^^LXI,  §  4;  Andrews 
V.  UsteSy  11  Me.  267 ;  Dyer  v.  Burnham^  26  Me.  1 ;  Bogers  v. 
March,  88  Me.  106 ;  Kidder  v.  Knox,  48  Me.  651. 

Barrows,  J.  The  plaintiflfe  cannot  recover  on  either  of  the 
<y)unts  upon  the  note.  In  the  first  count  it  is  described  as  the  in- 
dividual note  of  the  defendant ;  in  the  third,  as  the  joint  and  several 
note  of  the  Augusta  Shovel  Co.  and  the  defendant.  If  it  could  be 
construed  as  a  note  upon  which  the  defendant  was  originally  liable 
t\  all,  he  must  liave  been  liable  upon  it  only  jointly  with  the  Augusta 
Shovel  Co.  The  note  cannot  be  said  to  be  correctly  described  in 
either  of  these  counts,  and  therefbre  will  not  support  either  of 
them.  If  it  had  been  correctly  described  in  a  count  setting  it  forth 
as  the  joint  note  of  the  Augusta  Shovel  Co.  and  the  defendant,  per- 
haps it  might  have  been  flaid  that  the  non-joinder  of  the  Shovel  Co. 
could  only  be  pleaded  in  abatement,  and  the  only  question  under 
the  general  issue  would  be  whether  the  defendMit  had  made  him- 
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self  personally  liable  as  a  joint  promisor  by  his  signature.  But  to 
make  the  note  admissible  under  either  of  those  counts,  it  should 
liave  been  correctly  described  according  to  its  tenor  or  its  legal  im- 
port 

•  Had  it  been  described  as  the  joint  note  of  the  Augusta  Shovel 
Co.  and  the  defendant,  the  case  of  Draper  v.  Ma99.  Steam  Seating 
Co.j  ,5  Allen,  388,  is  an  authority  which  it  would  be  difficult  for  the 
plainti£&  to  overcome,  although  we  might  think,  as  did  the  court  in 
that  case,  that  "it  would  have  been  better  if  the  name  of  the 
principal  had  been  inserted  in  the  body  of  the  contract,  or  if  the 
word  *  by '  had  preceded  the  defendant's  name  in  the  signature." 

It  remains  for  us  to  examine  the  evidence  offered,  in  support  of 
the  count  for  money  paid.  Whatever  the  true  construction  of  the 
original  note  may  be,  it  was  competent  for  the  defendant,  if  he  sair 
fit,  to  request  the  plaintiffs  to  take  that  note  up  at  the  bank  upon 
his  own  individual  account  and  responsibility  and  for  his  accommoda- 
tion, and  this  he  seems  to  have  done.  Upon  the  imcontradicted' 
testimony  in  the  case,  we  find  that  before  the  note  was  given,  the 
defendant,  originally  the  owner  of  three-fifths,  had  bought  up  all 
the  remaining  stock  of  the  Augusta  Shovel  Co.,  so  that  if  the  note 
was  to  be  paid  at  all,  it  naade  no  difference  to  him  pecuniarily 
whether  he  or  the  company  paid  it ;  that  the  company  had  sold 
the  principal  part  of  their  property  to  the  Portland  Shovel  Manu- 
fiusturing  Co.,  and  the  defendant  had  removed  to  Portland,  from 
whence  under  these  circumstances  he  wrote  a  few  weeks  after  the 
note  matured  requesting,  over  his  own  signature,  these  plaintiffs  to 
take  up  that  note  which  had  been  discounted  at  the  bank  and  to 
aUow  upon  it  the  amount  which  he  claims  as  due  him  for  property 
of  the  A.  S.  Co.  which  the  plaintiffs  had  purchased  of  him  (amount- 
ing, as  he  states  it  in  his  letter,  to  $158,  and  as  the  plainti%  state 
it  in  the  testimony  to  $146.72),  and  promising  in  substance  to  pay 
the  balance  to  the  plainti£&.  It  appears  that  upon  the  reception  of 
tfiis  letter  the  plaintiffs  did  take  up  the  note  Dec.  24, 1868,  paying 
at  the  bank  $850.47,  and  that  the  defendant  in  subsequent  conver- 
sations with  one  of  the  plaintiffi  repeatedly  promised  to  pay  the  sum 
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they  had  thus  paid  out  at  his  request  less  the  amount  they  had  Re- 
ceived in  goods  of  the  Shovel  Co.  as  above  stated.  We  think  this 
evidence  sustains  the  count  for  money  paid  on  this  note,  and  that 
there  should  fee  Judgment  for  plaintiffs  for  $S03.75^ 

and  interest  from  Dec.  «#,  1863. 

Appleton  C.  J. ;  Cutting,  Kent,  Danforth,  and  Tapley,  J  J., 
concurred. 


Mary  C.  Stratton  vs.  Ai  Staples. 

Case^fir  negligence  in  not  guarding  a  roUrway  tolth  ralUng.    Waiver  as  to  amr 
Uguity  qf  Judge's  charge* 

On  the  premises  of  the  defendant,  within  one  foot  of  the  sidewalk  of  a  public 
street,  was  a  decending  roll-way  leading  to  the  basement  of  the  defendant's 
block  of  stores.  The  entrance  to  the  sonth  store,  occupied  by  the  defendant's 
tenant  as  a  drug  store,  was  up  four  narrow  steps  immediately  south  of  the  rol  - 
way.  In  front  of  the  stores  north  of  the  roll- way  was  a  continuous  platform 
extending  from  the  north  end  of  the  block  to  the  roll-way.  The  roll-way  was 
unprovided  with  railing  or  other  safeguard  except  a  buttress  on  either  side 
thereof  rising  nine  inches  above  the  level  of  the  platform.  The  plaintiff  went 
upon  the  north  end  of  the  platform  in  the  evening,  and  while  passing  along  in 
the  exercise  of  ordinary  care  for  the  purpose  of  entering  the  drug  store  on 
legitimate  business,  fell  into  the  roll -way  and  was  injured.  Held,  that  the  place 
was  unsafe,  and  the  defendant  liable. 

All  objections  to  the  charge  of  a  presiding  judge  on  the  ground  of  ambiguity  or 
inadequacy  of  expression  in  relation  to  matters  of  minor  importance,  will  be 
considered  as  waived,  unless  made  at  the  time  of  trlaL 

Case  to  recover  damages  for  a  personal  injury  received  by  the 
plaintiff  by  falling  into  a  "  roll-way  "  leading  to  the  basement  of  de- 
fendant's block  of  stores,  by  reason  of  alleged  negligence  of  the 
defendant  in  leaving  the  roll-way  unfenced  and  unprotected. 

The.  defendant  was  the  owner  of  the  block  of  stores  on  the  west 
side  of  State  street,  in  Augusta,  opposite  the  court-house,  known  as 
Concert  Hall  block,  and  consisting  of  four  stores.     The  south  tene- 
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ment  was  occnpied  as  a  drug  store  by  defendant's  tenant,  and  de- 
fendant's coonting-room  was  in  the  next  store  northward.  Between 
the  drug  store  and  defendant's  counting-room,  on  the  premises  of 
the  defendant  and  within  one  foot  of  the  west  line  of  the  sidewalk, 
was  a  roll-way,  under  the  control  of  the  defendant,  leading  to  the 
basement  of  the  block.  In  front  of  the  three  stores  north  of  the 
roll-way  was  a  continuous  platform  three  feet  and  eight  inches  wide 
with  two  continuous  steps,  each  sixteen  inches  wide.  The  platform 
and  steps  were  all  on  defendant's  land,  the  first  step  commencing  in 
the  west  line  of  the  sidewalk  and  extended  from  the  north  end  of 
the  block  dbwn  to  the  roll-way.  Directly  south  of  the  roll- way 
were  four  narrow  steps  leading  to  the  drug  store.  The  roll-way  was 
unprovided  with  railing  or  other  safeguard,  except  buttresses  rising 
nine  inches  above  the  level  of  the  platform.  The  distance  from  the 
top  of  the  buttresses  to  the  bottom  of  the  roU-way  was  seven  feet 
and  five  inches. 

Under  the  direction  of  the  presiding  judge  the  jury  took  a  view 
of  the  premises. 

The  plaintiff  testified  that  she  visited  the  premises  about  seven 
and  one-half  o'clock  on  the  evening  of  December  11,  1866,  for 
the  purpose  of  having  a  business  interview  with  the  defendant  at 
his  store ;  that  not  knowing  which  one  of  the  stores  was  occupied 
by  him,  she  went  upon  the  platform  near  the  north  end  of  the  build- 
ing aitid  looked  at  the  doors  as  she  walked  along  to  ascertain ;  that 
seeing  a  light  in  the  drug  store  at  the  south  end,  she  decided  to  go 
in  there  and  inquire  for  him ;  that  not  knowing  of  the  existence  of 
this  roll-way,  but  supposing  that  the  platform  continued  past  the  en- 
trance to  the  drug  store  at  the  south  end  of  the  block,  she  walked 
directly  on,  stumbled  over  the  north  buttress  and  fell  into  the  roll- 
way  ;  whereby  she  was  severely  cut  and  bruised  and  her  spine  bad- 
ly injured. 

The  evidence  for  the  plaintiff  tended  to  show  that  it  was  a  dark 
night,  that  little  or  no  light  was  reflected  upon  the  platform  north 
of  the  roll-way,  and  that  the  roll-way  itself  was  utterly  dark  at  the 
time  of  the  accident. 
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The  evidence  for  the  defendant  tended  to  show  that  at  the  time 
of  the  accident  there  were  brilliant  lights  in  the  windows  nearest 
the  roll-way  and  also  a  light  in  the  basement,  and  that  the  plaintiff 
was  looking  in  at  the  window  when  she  fell. 

The  presiding  judge  instructed  the  jury,  inter  alia^  as  follows : 
"It  seems.that  neither  the  platform  nor  the  cellar-way  were  within 
the  limits  of  the  street.  So  that  for  those  who  had  occasion  to 
travel  on  the  public  sidewalk,  if  they  saw  fit  to  go  upon  this  plat- 
form, having  no  business  there,  and  thereby  sustained  an  injury,  the 
defendant  would  not  be  liable.  But  for  all  perisons  who  had  occa- 
sion to  go  upon  the  platform  in  order  to  enter  either  of  the  stores  of 
the  defendant  on  legitimate  business,  he  would  be  liable  for  all  dam- 
ages occasioned  by  these  erections,  provided .  they  were  unsafe  or 
dangerous.  You  have  been  and  viewed  the  premises,  and  taking 
the  evidence  of  your  own  senses,  it  will  be  for  you  to  say  whether 
that  cellar-way  was  unsafe  or  dangerous. 

"The  next  question  is,  was  the  plaintiff  legitimately  upon  the 
sidewalk  or  platform  ?  You  have  heard  her  statement  as  to  her 
business  with  the  defendant.  It  is  unnecessary  for  me  to  allude  to 
the  testimony,  it  is  all  with  you.  If  you  find  that  she  was  legiti- 
mately on  the  platform,  then  the  second  allegation  is  made  out. 

"  Then  the  question  arises,  was  she  in  the  exercise  of  common  and 
ordinary  care  at  the  time  of  this  accident  7  You  perceive  that  the 
platform  was  continued  from  the  north  end  of  the  block  down  to 
this  cellar-way,  so  that  a  person  could  go  from  one  store  to  another 
on  this  platform,  but  could  not  go  to  the  drug  store  in  the  same 
block.  In  relation  to  the  quantity  of  light  at  the  time  of  the  acci- 
dent, you  will  look  at  the  testimony.  It  is  a  question'  entirely  for 
you.  The  burden  of  proof  is  upon  the  plaintiff  to  satisfy  you  affirm- 
atively of  these  three  allegations.  If  she  fails  in  one  or  all  of  them 
the  defendant  will  be  entitled  to  your  verdict.     . 

"  There  is  no  disagreement  as  to  the  ijuestions  of  law.  I  have 
given  them  to  you  as  they  have  been  understood  by  both  counsel. 
It  is,  therefore,  a  pure  question  of  &ct  for  you  to  consider,  as  to 
these  various  propositions." 
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The  jarj  retnmed  a  verdict  for  the  plaintiff,  and  assessed  dam- 
i^s  in  the  sum  of  $1,250. 

W.  P.  WhiteJumse^  for  plaintiff,  cited  Indemaur  v.  Dames^  Eng. 
Law  Eep.  1  C.  P.  274,  and  2  C.  P.  311 ;  Hadley  v.  Tajflor,  1  C.  P. 
63 ;  Regina  v.  Watt9^  1  Salkeld,  357 ;  Cheetham  v.  Sampson^  4 
Term  R.  318 ;  Rochwood  v.  WiUm,  11  Cush.  221 ;  Lowell  v.  Spavld- 
ingj  4  Cush.  277 ;  Davis  v.  Jenning^  1  Met  221. 

S.  Lancoiter  ^  J*  Baker^  for  defendant. 

The  court  submitted  to  the  jury  the  question  whether  the  plain- 
tiff was  legitimately  upon  the  sidewalk  or  platform.  This  instruc- 
tion was  wrong  in  two  respects :  first,  there  being  no  dispute  about 
the  fiwsts,  it  became  purely  a  question  of  law  whether  plaintiff  was 
legitimately  on  the  platform  or  not ;  second,  the  court  made  no  dis- 
tinction between  being  on  the  platform,  at  the  point  where  the  acci- 
dent happei^ed,  and  being  **  on  the  platform*'  generally.  It  is  seven 
times  repeated,  "  if  she  was  legitimately  upon  the  platform."  A 
customer  might  have  business  at  the  north  store,  and  so  would  be 
^  legitimately  on  the  platform."  Then  he  nught  loaf  along  by  the 
other  stores^  witbot^  any  business,  till  he  readied  the  buttress  and 
fell  over.  Would  the  court  say  he  could  recover  ?  This  instruction 
was  too  broad  and  indefinite,  and  calculated  to  mislead  the  jury,  as 
it  did. 

The  {Jaintiff  has  proved,  conclusively,  that  she  was  going  to  the 
drug  store  at  the  time  of  the  injury.  The  law  required  her  to  go 
in  the  way  provided  and  held  out  by  the  owner,  by  construction  or 
other  acts,  and  allowed  her  to  go  in  no  other  way.  Todd  v.  Sail' 
road,  7  Allen,  207 ;  Sweenif  v.  Bailroad,  10  Allen,  868 ;  Chapman 
V.  JRoOMfeU,  £1.,  BL  and  El.  168 ;  Mmnsd  v.  SfrM,  7  C.  B.  (n.  s.) 
788 ;  MUot  V.  Prmf,  10  Allen,  378 ;  Zeebisdi  v.  TarbeU,  10  Allen, 
385.  But  the  strongest  case  is  that  of  Bancroft  v.  Railroad^  97 
Mass.  275. 

Now,  in  the  case  at  bar,  the  steps  leading  to  the  drug  store  are 
BO  part  of  the  platf(»in  and  never  were. 

They  are  not  constructed  on  the  same  plan,  but  consist  of  four 
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narrow  steps,  instead  of  two  steps  and  the  broad  platform.  These 
stairs  being  the  only  means  of  access  to  the  drug  store  provided  by 
the  owner,  the  law  requires  every  person,  having  business  at  that 
store,  to  take  this  provided  way,  and  the  defendant  cannot  be  re- 
sponsible when  a  person  takes  any  other  way,  for  he  has  held  out 
no  other  way  to  the  public  to  visit  this  store.  The  plaintiff  under- 
took to  go  there,  not  by  the  way  provided  by  defendant,  the  straight 
and  narrow  way,  but  by  a  way  of  her  own  invention,  along  the 
platform,  over  the  buttress,  and  across  the  cellar-way,  and  so,  in  the 
language  of  Chief  Justice  Bigelow,  in  Bancroft  v.  Railroad^  she 
"voluntarily  incurred  a  risk,  for  the  consequences  of  which  she 
cannot  hold  other  persons  responsible." 

Walton,  J.  This  case  is  before  the  law  court  on  a  motion  to 
set  aside  the  verdict  as  against  evidence,  on  a  motion  for  a  new  trial 
on  the  grdund  of  newly  discovered  evidence,  and  on  eiceptions  to 
the  rulings  of  the  presiding  judge. 

1.  Of  the  motion  for  a  new  trial,  on  the  ground  that  the  verdict 
is  against  evidence.  The  defendant  contends  that  the  plaintiff  was 
not  in  the  exercise  of  due  care  and  prudence;  and  that  he  was 
guilty  of  no  negligence ;  and  that  the  verdict  is  clearly  against  the 
weight  of  the  evidence  on  both  these  points.  Our  conclusion  is, 
that  the  evidence  was  sufficient  to  bring  both  these  questions  fiiirly 
within  the  province  of  the  jury  to  decide,  and  that  we  cannot  dis- 
turb the  verdict  on  either  of  these  grounds.  Nor  do  we  think  the 
damages  excessive. 

2.  Of  the  motion  for  a  new  trial  on  the  ground  of  newly  discov- 
ered evidence.  We  think  this  motion,  also,  must  be  overruled.  In 
our  judgment  the  evidence  is  not  of  such  a  character  as  would  be 
likely  to  change  the  result;  and  we  see  no  reason  why  the  plaintiff 
might  not,  by  the  use  of  due  diligence,  have  discovered  it  before 
the  trial  as  well  as  afterwards. 

8.  Of  the  exceptions.  The  defendant  contends  that  the  presid- 
ing judge  erred  in  submitting  to  the  jury  the  question  whether  the 
plaintiff  was  legitimately  on  the  defendant's  platform  at  the  time  of 
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the  injury.  He  says  the  instmction  was  wrong  in  two  respects : 
first,  because  it  was  a  question  of  law,  and  not  a  question  of  fact, 
whether  the  plaintiff  was  legitimately  on  the  platform  or  not,  and 
should  have  been  decided  by  the  court ;  secondly,  because  the  court 
made  no  dbtinction  between  that  part  of  the  platform  where  it 
would  be  necessary  for  the  plaintiff  to  be  in  going  to  and  returning 
from  the  defendant's  store,  and  the  place  where  she  was  at  the  time 
of  the  accident.  What  the  judge  said  was  this :  "  The  next  ques- 
tion which  arises  is,  was  the  plaintiff  legitimately  on  the  sidewalk 
or  platform  ?  You  have  heard  her  statement  as  to  her  business 
with  the  defendant ;  it  is  unnecessary  for  me  to  allude  to  the  testi- 
mony ;  it  is  all  with  you ;  if  you  find  that  she  was  legitimately  on 
the  platform,  then  the  second  allegation  is  made  out."  This  is  all 
that  was  said  on  the  point.  The  presiding  judge  seems  to  have 
treated  it  as  one  of  minor  importance,  or  one  in  relation  to  which 
there  was  no  real  dispute,  and  therefore  disposed  of  it  as  briefly  as 
possible.  This  it  is  often  wise  for  a  judge  to  do.  To  be  enlarging 
and  refining  upon  points,  either  of  law  or  fact,  about  which  there  is 
no  real  dispute,  is  an  evil.  It  distracts  and  burdens  the  memory 
of  the  jurors  unnecessarily.  The  better  course  is  to  make  the 
charge  as  fall  as  possible  on  the  vital  points  of  the  case,  and  as  brief 
as  possible  on  the  unimportant  ones.  If  either  party  thinks  the 
charge  is  not  as  full  on  some  of  the  points  as  it- ought  to  be ;  or,  if 
he  thinks  some  of  the  expressions  used  are  ambiguous,  or  do  not 
sufficiently  discriminate  between  the  law  and  the  fact,  the  proper 
course  is  for  his  counsel  to  call  the  attention  of  the  court  to  the  fact, 
and  to  ask  that  other  and  more  appropriate  instructions  be  given. 
1£  this  is  not  done,  all  objections  on  that  account  will  be  regarded 
as  waived.  No  objection  appears  to  have  been  made  to  either  the 
form  or  the  substance  of  the  charge  at  the  time  it  was  delivered. 
The  judge  told  the  jury  that  he  had  given  them  the  law  as  it  was 
understood  by  both  counsel,  that  there  was  no  disagreement  in 
relation  to  it.  This  statement  seems  to  have  been  acquiesced  in  by 
both  parties  and  their  counsel.  All  objections  to  the  charge  must, 
therefore,  be  regarded  as  waived. 
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We  have  given  to  this  case  much  thought  and  a  very  careful 
consideration.  Whether  the  plaintiff  herself  was  not  guilty  of 
contributory  negligence,  and  whether  the  defendant  was  guilty  of 
actionable  negligence,  are,  in  our  judgment,  very  close  questions. 
Neither  the  plaintiff's  care  nor  the  defendant's  negligence  is  very 
clearly  established.  But  both  questions  seem  ko  have  been  very 
fully  and  very  fairly  submitted  to  the  jury,  and  the  parties  must 
abide  by  the  result.  Mbttoni  and  exceptions  overruled. 

%fudgment  on  ike  verdict. 

Appleton,  C.  J. ;  Kent,  Danforth,  Barrows,  and  Tapley, 
JJ.,  concurred. 


William  Wyman,  in  equity,  ve.  Henry  L.  Fox  and  another. 

Execution — Xeoy  o/,  on  real  estate  fraudulently  conveyed— title  completed  by 
hill  in  equUy.  Widow^s  rigJUe  as  dowrese  —  not  effected  by  her  being  party 
to  fraudulent  conveyance^ 

IS  the  administrator  of  an  estate,  decreed  insolvent,  assume  the  defense  of  an. 
action  pending  against  his  intestate,  and  neglect  to  suggest  the  insolvency 
upon  the  record,  the  execution,  regularly  issued  upon  the  Judgment  recovered 
against  the  administrator,  may  be  levied  on  the  real  estate  of  the  intestate 
fraudulently  conveyed  by  him.* 

If  a  person,  having  the  legal  title  to  real  estate,  incur  a  debt,  and  subsequently 
convey  his  estate,  in  fraud  of  his  creditor,  to  his  wife,  who  makes  a  similar 
conveyance  thereof  to  her  brother  In  trust  for  herself,  the  creditor  thus  de« 
fraoded  may  extend  his  execution  issued  upon  the  judgment  recovered  upoa 
his  debt  upon  the  land  thus  fraudulently  conveyed,  and  perfect  his  title  by  a 
bill  in  equity  against  the  wife  and  her  grantee. 

And  where  the  Judgment  is  recovered  subsequent  to  the  decease  of  the  debtor, 
the  rights  of  his  widow  as  dowress,  though  she  be  a  party  to  the  fraudulent 
conveyance,  will  not  be  affected  thereby. 

•  See  R  S.  of  1$71.  c.  81»  i  dU. 
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Bill  in  £k)UiTY  heard  on  bill,  answer,  and  prooft. 

The  bill  alleges,  substantially,  that  on  May  13,  1856,  the  plain- 
tiff was  creditor  of  one  Amos  Wyman,  deceased,  whose  estate  was 
rendered  insolvent;  that  he  recovered  judgment  and  execution 
against  the  estate  of  the  deceased  at  the  March  term,  1865 ;  that 
he  duly  levied  his  execution  on  two  parcels  of  land  described  on 
May  25,  1865 ;  that  on  May  13,  1856,  said  Amos  owned  said 
pieces  of  land  and  conveyed  the  same  to  his  wife  (one  of  the  de- 
fendants) without  any  consideration,  and  with  intent  to  defraud 
his  creditors,  of  which  she  was  connusant ;  that  on  June  15, 1858, 
the  said  Amos  and  his  wife  joined  in  a  conveyance  of  the  said  land 
to  the  other  defendant,  brother  of  the  first  defendant,  without  any 
consideration,  and  with  intent  on  the  part  of  all  parties  to  defraud 
Amos's  creditors,  etc.,  and  praying  for  answer  and  a  decree  of  re- 
lease by  the  defendants  to  the  plaintiff. 

The  &cts  are  su£ScientIy  stated  in  the  opinion. 

J.  Baker  J  for  the  plaintiff. 
iSftinchfield,  for  the  defendants. 

Applbton,  C.  J.  The  plaintiff  being  a  creditor  of  Amos  Wy- 
man by  virtue  of  a  bond  bearing  date  22nd  July,  1840,  commenced 
a  suit  tiiereon  July  18, 1860.  While  this  suit  was  pending,  Amos 
Wyman  deceased,  and  an  administrator  was  appointed,  by  whom 
the  estate  was  rendered  insolvent.  The  administrator  assumed  the 
defense  of  the  suit,  but  neglected  to  suggest  the  insolvency  on  rec- 
ord and  to  pray  a  stay  of  execution.  The  plaintiff  obtained  judg- 
ment, and  execution  issued  thereon,  which  was  satisfied  by  a  loTy 
upon  real  estate,  the  title  to  which  was  once  in  Amos  Wyman,  and 
which,  as  the  plaintiff  alleges,  he  fii'audulently  conveyed  to  his  wife 
who  conveyed  the  same  to  her  brother,  the  other  defendant, 
Henry  L.  Fox,  in  whom  the  title  as  of  reccnrd  now  remains,  to  hold 
in  trust  for  herself. 

It  was  held  in  Stwrgu  v.  Reed^  2  Greenl.  109,  that  if  an  admin- 
istrator  of  an  estate  represented  insolvent,  assume  the  defense  of 
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an  action  against  his  intestate,  and  neglect  to  suggest  the  insolvency 
on  record,  and  pray  a  stay  of  execution,  so  that  execution  is  issued, 
the  same  cannot  be  set  aside  and  an  extent  in  due  form  on  the  real 
estate  of  his  intestate  is  valid.  This  decision  was  reaffirmed  in 
Frost  V.  IlUley^  54  Maine,  348 ;  and  in  Wyman  v.  Fox^  65  Maine, 
523. 

The  plaintiff  having  made  a  levy,  to  which  no  exceptions  are 
taken,  upon  lands  once  belonging  to  Amos  Wyman,  has  brought 
this  bill  to  compel  the  defendants  to  release  to  him  their  title,  which 
he  claims  to  be  in  fraud  of  the  creditors  of  said  Wyman.  As  the 
debtor  had  the  legal  title  to  the  land  levied  upon  when  the  debt 
was  contracted,  upon  which  judgment  was  rendered,  execution 
issued  and  the  levy  made,  if  the  conveyance  from  the  debtor  to  his 
wife  and  from  her  to  the  other  defendant  was  in  fraud  of  the 
creditors  of  the  grantee,  a  creditor  thus  defrauded  may  levy  his 
execution  on  the  land  fraudulently  conveyed,  and  then  proceed  to 
perfect  his  title  by  bill  in  equity.  Webster  v.  Clarke^  25  Maine, 
813 ;  Webster  v.  Withet/,  25  Maine,  327 ;  Corey  v.  Greene,  51 
Maine,  114. 

It  is  in  proof,  that,  on  13th  May,  1856,  Amos  Wyman  conveyed 
the  premises  levied  upon  to  his  wife,  Charlotte  H.  Wyman,,  and 
that  they  by  their  joint  deed  of  warranty,  on  26th  June,  1858, 
conveyed  the  same  to  the  defendant  Fox,  a  brother  of  Mrs.  Wy- 
man. 

The  plaintiff,  at  the  time  of  these  conveyances,  was  a  creditor  of 
Amos  Wyman.  The  evidence  fails  to  show  any  valid  considera- 
tion for  the  conveyance  from  hun  to  his  wife.  It  is  in  proof,  from 
the  repeated  declarations  of  the  grantor  and  grantee,  that  this  con- 
veyance was  to  hinder,  delay,  and  defraud  the  creditors  of  the 
grantor,  and  that  to  accomplish  this  was  alike  the  purpose  of  the 
grantor  and  the  grantee.  That  such  was  the  object  is  further  shown 
by  their  conveyance  to  the  defendant  Fo^,  a  resident  of  Massachu- 
setts, who  paid  nothing  for  the  conveyance,  and  never  occupied,  man- 
aged,' or  controlled  the  estate,  but  permitted  his  grantors  to  occupy 
the  same  without  rent  during  their  joint  lives,  and  since  the  de- 
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cease  of  Amos  Wyman  has  permitted  his  sister  to  continue  the  same 
occupation  to  the  present  time.  This  conveyance,  too,  was  fraudu- 
lent. 

The  decree,  therefore,  must  be,  that  the  defendants  release  their 
interest  in  the  land  levied  upon,  except  the  dower  of  Mrs.  Wyman, 
her  rights  as  dowress  not  being  affected.     The  plaintiff  cannot  take 
advantage  of  her  conveyance  to  Fox,  nor  is  she  estopped  thereby  as 
against  him.     Sobinson  v.  BateSy  8  Met.  40. 
BUI  is  sustained.    The  defendants  are  to  release  to  the  plaintiff  all 
their  interest  in  the  premises  described  in  the  plaintiff  ^s  UlU  ex^ 
cept  the  dower  to  which  Mrs.  Wyman  is  entitled^  and  the  plain 
tiff  to  recover  costs^  and  a  decree  to  be  entered  accordingly. 

Kent,  Barrows,  Danforth,  and  Tapley,  JJ.,  concurred. 


Thomast  Diksmore,  administrator,  vs.  John  R.  Webber. 
lytfanVs  eontracP-rescisslon  of  by  administrator. 

A  contract  between  acninor  and  his  master  whereby  the  former  paid  his  bounty 
money  to  the  latter  in  consideration  of  his  consent  to  the  minor's  enlistment, 
may,  after  the  minor's  decease,  intestate,  be  rescinded  by  the  administrator  of 
his  estate,  fknd  the  money  recovered  back. 

On  Report. 

Assumpsit  to  recover  three  hundred  dollars,  money  received  by 
the  defendant  from  the  town  of  China  as  the  bounty  for  the  enlist- 
ment upon  China's  quota  into  the  military  service  of  the  United 
States,  of  the  plaintiff's  intestate. 

The  writ  was  dated  Feb.  10, 1869,  and  it  contained  one  count  on 
an  account  annexed,  and  another  for  money  had  and  received  on 
January  9, 1864. 

The  receipt  of  the  money  being  admitted  by  the  defendant,  the 
plaintiff  stopped  |  whereupon  the  defendant  offered  to  prove  that 
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the  plaintiff's  intestate  was  a  minor  about  seventeen  years  of  age, 
lawfully  bound  to  him  by  the  overseers  of  the  poor  of  the  town  of 
China,  and  that  he  had  been  with  the  defendant  under  the  indent- 
ures about  three  years ;  that  the  minor  desired  to  enlist  into  the 
army,  but  the  defendant  objected  on  the  ground  that  he  was  legally 
entitled  to  his  services ;  that  it  was  finally  agreed  that  if  the  de- 
fendant would  consent  to  the  enlistment,  the  minor  should  let  the 
defendant  have  his  bounty-money ;  that  the  defendant  did  thus  con- 
sent, and  the  money  was  accordingly  paid  by  the  oflBcers  of  China 
to  the  defendant  under  the  agreement,  and  with  the  consent  of  the 
plaintiff's  intestate. 

The  presiding  judge  ruled  that  the  foregoing  facts,  if  proved, 
would  not  constitute  a  defense  to  the  action.  Thereupon  the  de- 
fendant submitted  to  a  default,  with  leave  to  report  the  case  to  the 
law  court  If  the  court  should  be  of  the  opinion  that  the  evidence 
offered  should  not  be  received,  the  default  to  stand  and  the  defend- 
ant to  be  heard  in  damages. 

J.  Baker^  for  the  plaintiff. 

A.  Ubhey^  for  the  defendant. 

The  defendant  was  legally  entitled  to  the  minor's  services  until 
he  should  become  of  age.  The  minor  could  obtain  town  and  gov- 
ernment bounty  only  by  consent  of  the  defendant,  and  a  reliquish- 
ment  of  services  while  in  the  service.  The  minor  agreed  with  the 
defendant  that  if  he  would  give  his  consent,  the  defendai^t  should 
receive  the  town  bounty.  The  contract  was  executed  by  both 
parties. 

The  minor  cannot  recover  back  the  money  paid  in  execution  of 
the  contract,  without  restoring  to  the  defendant  what  he  parted 
with.  Breed  v.  Judd^  1  Gray,  465 ;  Bohin%on  v.  Wedu^  66  Me. 
102. 

If  the  contract  was  voidable  by  the  minor,  his  administrator  could 
not  rescind.  Infancy  is  a  personal  privilege,  and  none  but  the  in- 
&nt  can  rescind  an  executed  contract.  The  evidence  offered  should 
have  been  admitted.     Oliver  v.  Himdlettej  13  Mass.  237. 
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Ap^leton,  C.  J.  The  bounty  money  paid  upon  a  minor's  enlist- 
ment belongs  to  the  person  enlisting  and  not  to  his  parent  or  mas- 
ter. The  alleged  contract  between  the  plaintiflF's  intestate  and  the 
defendant  was  voidable,  and  might  have  been  avoided  by  him  during 
his  life-time.  Mears.  v.  Bickford^  65  Maine,  528 ;  Kelley  v.  Sprotohj 
97  Mass.  169 ;  Banks  v.  Conant,  14  Allen,  497. 

The  plaintiff  represents  the  intestate  and  has  his  right  of  rescission. 
Earch/  v.  Waters,  38  Maine,  450;  Boherts  v.  Wisfgin,  1  N.  H.  74 ; 
Person  v.  Chase,  87  Vt.  647 ;  Eussey  v.  Jewett,  9  Mass.  100. 

As  the  infant  could  have  rescinded  the  alleged  contract,  so  can  his 
executor  or  administrator.  The  dtfault  to  stand. 

Cutting,  Kent,  Barrows,  Danforth,  and  Tapley,  JJ.,  con- 
curred. 


134^ 


George  W.  Cottle  vs,  Hiram  S.  Young. 
Deed— boundaries  of --construction  of,    Besertation.    PrescHptioTL  93  i05 

!  59      11 
'106      134| 

Where  the  first  call  in  a  deed  bounds  the  land  **  on  the  east  by  "  a  certain  road, 
and  the  fourth  and  last  call  makes  the  "  sooth  line  to  be  a  straight  line  from  " 
a  point  named,  ''to  the  sondierly  post  in  a  pair  of  bars,  on  the  road  named/' 
Held,  that  the  center  of  the  road  is  the  east  line  of  the  lan^.  # 

A  road  crossed  the  south-east  comer  of  a  parcel  of  land  described  as,  *'  begin- 
nin)|(  on  the  west  side  of  the  road,  at  the  south-east  comer  of"  the  northerly 
adjoining  lot ;  thence  westerly  and  southerly,  certain  distances,  to  the  south- 
west comer;  thence  easterly  across  the  road  a  certain  distance;  thence  north- 
erly "  to  the  road  named,  and  crossing  the  road  and  running  on  the  westerly 
line  thereof  to  the  first-mentioned  bound, —  excepting  and  reserving  to  the 
public  the  road  crossing  the  premises."  Held,  that  so  much  of  the  road  as  lay 
"on  the  westerly  line  thereof  was  excluded  from  the  grant;  that. so  much  as 
lay  within  the  lines  mentioned,  was  included;  and  that  the  exception  referred 
to  the  rights  of  the  public  in  the  road,  and  not  to  the  road  itself. 

An  offer  to  show  that  the  defendant,  in  an  action  of  trespass  had  had  the  undis- 
puted privilege  of  cutting  the  grass  in  dispute  for  thirty  years,  is  not  an  ofRsr 
to  show  the  acquisition  of  a  right  by  prescription. 
TOL.  LIX.  8 
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W. 


Cottle  V.  TooDg. 


N. 


Cottle    Koad. 


H.A.CaldweU'8 
LaQd. 


Land  conveyed  by  i 
SneU  to  CoiUe. 


107 

Hiram  S.  Yonng's 
^  Land. 


Land  oonreyed  by 
Faokabd  to  Cottle, 


H.  A.  Caldwell's  Land. 


105 


Wm.  Thomas'  Land. 
Formerly  Otis  Follett's  Land 


•  South  post  of  a  pair  of  bars,  and  south-east  comer  of  land  of  Geo.  W.  Cottle,    t  Hemlock 
tree.    {  Stakes  and  stones.  S. 
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On  report. 

Trespass  to  recover  damages  for  carrying  away  earth  and  grass 
firom  the  west  side  of  the  center  of  the  road  leading  from  Sidney 
to  Winthrop,  near  to  the  pair  of  bars  as  represented  on  the  dia- 
gram. 

The  plaintiff  claimed  to  own  to  the  center  of  the  road.  His 
title  is  set  out  in  the  premises  of  the  two  deeds  described  in  the 
opinion. 

The  defendant's  title  was  derived  from  one  Shedd,  whose  deed 
described  the  premises  as  follows :  "  Beginning  in  the  north-west 
corner  of  lot  numbered  lOJ,  thence  south  south-west  by  Bernsly 
Caldwell's  land,  to  land  lately  owned  by  Otis  Follett ;  thence  east 
south-east  by  said  Follett's  land,  and  across  lots  No.  107  and  105 ; 
thence  to  the  north-east  corner  of  lot  No.  105 ;  thence  by  a  road 
west  north-west  to  lot  No.  107,  and  on  the  same  course  to  the  first 
bound,  — excepting  a  piece  of  land  conveyed  by  Robert  Brinley  to 
Bernsly  Caldwell." 

The  piece  of  land  conveyed  by  Brinley  to  Caldwell,  and  com- 
prising the  foregoing  exception,  is  described  as  follows : 

"  Beginning  at  the  north-west  corner  of  lot  No.  107,  thence  south- 
erly the  course  of  said  lot,  to  land  owned  by  Otis  Follett ;  thence 
east  south-east  by  said  FoUett's  land,  to  a  road  leading  from  Sidney 
to  Winthrop ;  thence  northerly  in  the  course  of  said  road,  to  the 
north  end  of  lot  107 ;  thence  westerly  to  the  first  bound." 

The  defendant  offered  to  prove  that  he  had  had  the  undisputed 
privilege  of  cutting  the  grass  on  the  spot  in  dispute  for  thirty  years, 
but  the  presiding  judge  excluded  it. 

The  case  was  then  reported  to  the  full  court,  with  the  agreement 
that  if  the  plaintiff  was  entitled  to  hold  to  the  center  of  the  road 
leading  from  Sidney  to  Winthrop,  the  defendant  was  to  be  de&ulted, 
and  damages  assessed  by  the  clerk,  unless  the  evidence  offered  and 
excluded  should  have  been  admitted. 

S.  Lancaster^  for  the  plaintiff. 
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Snell  owned  the  land  conveyed  by  Brinley  to  Caldwell,  when  he 
convej-ed  to  plaintiff,  and  his  east  line  was  to  the  center  of  the 
road.  Snell  intended  to  convey  all  and  not  reserve  the  strip  lying 
between  center  of  the  road  and  the  west  line  of  the  road.  If  he 
did  not  convey  then  he  owns  it  now.  Same  may  be  said  of  his 
deed  to  Packard,  and  Packard  to  plaintiff. 

Snell's  deed  to  the  plaintiff,  conveying  to  the  center  of  the  road, 
the  place  of  beginning  in  Packard's  deed  to  Cottle  being  the  "south- 
east comer  of  said  Cottle's  south  line,"  would  be  the  center  of  the 
road.     Washb.  on  Real  Prop.  ed.  1862,  635. 

On  the  reservation  "  to  the  public,"  counsel  cited  Fikev.  Monroe^ 
86  Maine,  309 ;  BrackeU  v.  Persons  Unhwum,  63  Maine,  238. 

S.  Titcomb^  for  the  defendant. 

Appleton,  C.  J.  There  seems  to  be  no  conflict  between  the 
title  of  the  plaintiff  and  that  of  the  defendant.  Each  holds  what 
is  conveyed  to  him. 

The  plaintiff  can  recover  only  on  the  strength  of  his  own  title. 
The  only  question  is  whether  the  plaintiff  is  bounded  by  the  center 
of  the  road  leading  from  Sidney  to  Winthrop,  and  that  depends 
upon  the  tru6  construction  of  the  deeds  under  which  his  title  is 
derived. 

The  deed  from  George  Snell  to  the  plaintiff,  dated  Sept.  8, 1865, 
describes  the  premises  conveyed  as  follows":  "  A  certain  piece  of 
and  situate  in  said  town  of  Manchester,  and  bounded  as  follows : 
on  the  east  by  the  road  leading  from  Sidney  to  Winthrop,  on  the 
north  by  the  road  leading  from  the  first-named  road  to  the  Cottle 
house,  and  known  as  the  Cottle  road,  on  the  west  by  the  land  of 
Henry  A.  Caldwell,  and  on  the  south  by  other  land  of  mine,  the 
«outh  line  to  be  a  straight  line  from  a  certain  hemlock  in  or  near 
the  line  between  me  and  Henry  A.  Caldwell,  to  the  southerly  post 
jn  a  pair  of  bars  in  the  south-easterly  corner  of  the  piece  hereby 
conveyed ;  this  pair  of  bars  being  on  the. road  first  named,  contain- 
ing twenty  acres  more  or  less." 


Digitized  by 


Google 


KENNEBEC  COUNTY.  109 

Gottle  V.  YoQDg. 

The  tract  conveyed  is  bounded  **  on  the  east  by  the  road  leading 
from  Sidney  to  Winthrop."  The  road  is  the  boundary,  and  whfen 
land  is  bounded  by  a  road,  the  grant  is  to  the  center  of  the  road. 
The  termination  of  the  last  line,  **  at  the  southerly  post  in  the  pair 
of  bars  in  the  south-easterly  comer  of  the  piece  hereby  conveyed  ; 
this  pair  of  bars  being  on  the  road  first  named,"  does  not  change 
the  eastern  boundary  before  given.  It  merely  designates  the  course 
and  place  of  the  line  running  to  the  road,  but  does  not  limit  or 
restrict  it  from  extending  to  the  center  of  the  road.  It  runs  to  a 
monument  on  the  road,  and  that  is  all.  It  could  not  well  run  to 
one  in  the  road.  Taking  the  whole  language  of  the  deed  together, 
the  road  must  be  regarded  as  the  easterly  boundary.  IteecTa  peti- 
tion, 13  N.  H.  384. 

The  deed  from  Caleb  Packard  to  the  plaintiff,  dated  Sept.  25, 
1866,  conveys  "  a  certain  picQe  or  parcel  of  land,  with  the  build- 
ings thereon,  situate  in  said  Manchester,  and  bounded  and  described 
as  follows :  "  Beginning  on  the  west  side  of  the  road  leading  from 
Manchester  Center  to  Sidney,  at  the  south-east  comer  of  land 
of  George  W.  Cottle ;  thence  running  westerly,  on  Cottle's  south 
line,  about  seventy-five  rods,  to  land  of  H.  A.  Caldwell ;  thence 
southerly,  on  Caldwell's  easterly  line,  fifty  rods  more  or  less,  to  a 
stake  and  stones  for  a  comer ;  thence  westerly,  on  said  Caldwell's 
south  line,  to  the  road  leading  from  Augusta  to  Belgrade ;  thence 
southerly,  on  the  eastern  line  of  said  last-mentioned  road,  one  hun- 
dred rods  more  or  less  to  said  Caldwell's  land ;  thence  easterly,  on 
said  Caldwell's  northerly  line  one  hundred  rods  more  or  less  to 
land  of  William  Thomas ;  thence  northerly  on  said  Thomas'  west 
line  to  the  first-named  road,  and  crossing  said  road  and  running  on 
the  westerly  line  thereof  to  the  first-mentioned  bounds,,  containing 
eighty  acres  more  or  less,  being  part  ol  the  Bemsly  Caldwell 
farm,  so  called,  excepting  and  reserving  to  the  public  the  road  cross- 
ing said  premises."  * 

The  road  leading  fix)m  Manchester  Center  to  Sidney  is  the  same 
road  which  in  some  of  the  deeds  is  described  as  leading  from  Sidney 
to  Winthrop. 
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The  exception  or  reservation  in  the  last  clause  of  the  deed  is  of 
th«  public  rights  in  the  road  crossing  said  premises.  It  is  not  of 
the  road,  for  that  is  included  in  the  grant,  but  of  the  rigl^ts  of  the 
public  therein. 

It  is  undoubtedly  true  that  where  land  is  sold  bounded  by,  upon, 
or  along  a  highway,  the  thread  or  center  line  of  the  same  is  to  be 
presumed  to  be  the  limit  and  boundary  of  such  land.  But  it  is 
equally  true  that  the  grantor,  by  apt  and  fitting  words,  may  exclude 
this  presumption  and  reserve  the  entire  road  to  himself,  subject  to 
the  easement  of  the  public.  He  may  bound  his  grantee  by  the 
line  of  the  road  and  not  by  the  road  itself. 

The  grantor,  in  the  deed  last  referred  to,  has  very  clearly  ex- 
cluded the  road  leading  from  Manchester  Center  to  Sidney  from 
his  grant.  He  begins  on  the  west  side  of  the  road  at  the  south- 
east comer  of  the  plaintiflF'a  land.  The  deed,  after  various  courses 
and  distances,  gives  a  "  line-  to  the  first-named  road,"  but  it  does 
not  stop  there.  It  crosses  the  road  and  runs  on  "  the  westerly  line 
thereof  to  the  first-mentioned  bounds."  The  easterly  line  of  the 
land  conveyed  is  bounded  not  by  the  road,  but  by  the  westerly 
line  of  the  road,  after  having  crossed  the  road  to  reach  that  line. 
Both  termini  on  the  road  are  on  the  westerly  side  thereof,  and 
the  line  is  its  westerly  line.  The  description  given  manifestly 
excludes  the  road  by  the  westerly  side  of  which  the  plaintiflF  is 
bounded.  Smith  v.  Slocomb^  9  Gray,  36  ;  Tyler  y.  Hammond^  11 
Pick.  193. 

The  distinction  between  the  two  deeds  under  which  the  plain- 
tiflF derives  his  title  is,  that  by  the  first  deed  he  is  bounded  on 
the  road  which  clearly  goes  to  its  center,  and  in  the  second  his 
boundary  is  the  westerly  line  of  the  road,  thereby  excluding  the 
road. 

The  offer  of  the  defendant  to  show  that  he  had  the  undisputed 
privilege  of  cutting  the  grass  in  dispute  for  thirty  years  is  not  an 
offer  to  show  the  acquisition  of  a  right  by  prescription  or  by  adverse 
.  possession.  It  would  rather  exclude  the  idea  of  any  cutting  by  right- 
ful title.    It  implies  that  it  was  the  result  of  a  privilege  granted,  the 
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extent  of  which  was,  indefinite  and  which  might  at  any  time  be 

withdrawn. 
Defendant  dqfaultedy  and  damages  are  to  be  assessed  only  for  the 
hay  cut  on  the  road  leading  from  Sidney  to  Winthrop^  east  of 
the  land  conveyed  by  George  Snell  to  the  plaintiffs  by  deed  dated 
Sept.  8y  1865 J  or  on  the  portion  of  the  said  road  included  in  the 
deed  given  by  Packard  to  the  plaintiffs  \f  any^  and  if  none^ 
then  the  plaintiff  to  become  nonsuit. 

Cutting,  Kent,  Barrows,  Danforth,  and  TaI»ley,  JJ.,  con- 
cnrred. 


John  I.  Coombs  vs.  Elisha  Gorden. 

Personal  property — officer's  sale  of. 

A  sale  on  mesne  process  of  the  personal  property  of  a  stranger  to  the  process,  con- 
veys no  title  to  the  vendee;  and  the  real  owner  may  replevy  it  f^om  the  pur- 
chaser after  it  has  come  into  his  possession. 

On  exceptions. 

Replevin  for  two  steers.  Plea  non  cepit^  and  brief  statement 
that  the  defendant  purchased  the  steers  at  a  public  auction,  held  by 
a  deputy-sheriff  for  this  county,  on  a  writ  in  favor  of  B.  F.  Butler 
against  F.  L.  Wentworth. 

AH  the  proceedings  relating  to  the  sale  were  regular. 

The  presiding  judge  ruled,  that  the  defendant  acquired  lio  title 
by  virtue  of  the  sale  as  against  the  plaintiff;  and  the  defendant 
alleged  exceptions. 

E.  Kempton^  for  the  defendant,  contended. 

That  the  sale  operated  a  legal  transfer  to  the  purchaser ;  that  re- 
plevin will  lie  against  the  officer  before  the  sale,  and  trespass  and 
trover  against  him  after  the  sale  and  delivery ;  but  that  replevin 
will  not  lie  against  the  purchaser.  3  Dane's  Ab.  c.  77,  Art.  11,  §  5 ; 
Chit.  PL  158, 169 ;  14  Mass.  491,  521 ;  8  Cranch  29,  30 ;  8  Johns. 
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838,  861.  That  the  cases  in  8  Cush.  41,  and  4  Gray,  811,  are 
merely  dicta. 

In  all  the  cases  in  Maine  the  action  has  invariably  been  trespass 
or  trover  against  the  officer,  and  not  replevin  against  the  pur- 
chaser. 

Sheriffi'  sales  take  the  place  of  markets  overt  of  the  common 
^aw. 

The  sheriflF  is  under  bond,  and  can  satisfy  the  real  owner. 

Counsel  cited  R.  S.  c.  96,  §  8 ;  c.  81,  §  66. 

H.  0.  Beauj  for  the  plaintiflF. 

Danforth,  J.  In  this  country  markets  overty  as  established  in 
England,  have  never  been  recognized  as  legal  institutions.  Aside 
from  these,  here  as  everywhere,  there  is  no  principle  of  the  com- 
mon law  by  which  any  person's  property  can  be  taken  from  him 
for  any  other  than  a  public  purpose,  excepting  by  his  own  consent, 
or  by  *'  due  process  of  law,"  By  the  constitution  of  our  State 
this  in  substance  is  made  a  positive  enactment.  The  authority  of 
a  sheriflF  to  sell  property  on  execution  is  not  a  common-law  power, 
but  is  given  and  regulated  by  the  statute. 

It  is  not,  then,  like  a  sale  in  market  overt^  nor  can  we  apply  to  it 
the  same  reasoning.  No  principle  of  law,  no  authority  has  been 
cited  to  show  the  ruling,  complained  of  in  this  case,  erroneous.  It 
may  be  safely  assumed,  then,  that  by  the  common  law  there  is  no 
cause  of  complaint. 

We  think  there  is  just  as  little  cause  under  any  provisions  of  the 
statute. 

Almost  from  time  immemorial  the  statute  has  authorized  the  sale 
of  a  debtor's  personal  property  on  execution,  and  yet  we  find  no 
case  in  which  the  doctrine  contended  for,  that  the  sale  of  the  prop- 
erty of  a  third  person,  against  whom  the  execution  does  not  run, 
conveys  a  good  title,  is  sustained.  Many  cases  may  be  found  in 
which  it  has  been  held,  that  a  sale  upon  execution,  will  convey  all 
the  debtor's  interest  therein,  though  all  the  provisions  of  law  in  re- 
lation to  such  sale  may  not  have  been  .complied  with.    But  none  go 
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any  further,  and  even  so  far  we  find  the  cases  conflicting,  and  all,  to 
which  our  attention  has  been  directed,  hold  that  even  the  debtor's 
interest  is  not  passed  unless  the  officer  is  authorized  to  act  by  a 
legal  precept.  In  Mai/  v.  Thomas,  48  Me.  397,  on  a  careful  re- 
view of  the  authorities,  it  was  held  that  the  true  rule,  as  adopted 
in  this  State,  is  that  a  sale  "  on  judicial  process,"  by  an  officer 
"  authorized  by  law,  and  having  an  official  jurisdiction  over  the  pro- 
ceedings, will  transfer  the  debtor's  title  to  a  bona  fide  purchaser.** 
By  this  it  would  seem  that  to  convey  the  debtor's  interest  even,  it 
is  necessary  that  the  officer  should  be  "  authorized  by  law,  and  have 
official  jurisdiction  over  the  proceedings."  In  conformity  to  this  it 
was  held  in  Sanfason  v.  Martin,  65  Maine,  110,  that  an  insuffi- 
cient precept  did  not  enable  the  officer  to  convey  the  debtor's  tide. 
If  the  debtor's  interest  cannot  be  transferred  without  a  legal  pre- 
cept, it  would  follow  that  the  property  of  a  third  person  could  not 
be  when  the  officer  has  no  legal  authority  whatever  to  make  the 
sale,  and,  of  course,  can  have  no  "  official  jurisdiction  over  the  pro- 
ceedings." It  is,  however,  assumed  in  the  case  at  bar  that  the  offi- 
cer had  a  legal  precept,  and  was  therefore  legally  authorized  to  act. 
It  may  be  true,  that  as  against  the  debtor  his  process  was  sufficient, 
but  as  against  the  plaintiff  in  this  case  who  was  the  owner  of  the 
property  sold  he  had  none  whatever,  nothing  which  gave  or  purr 
ported  to  give  him  any  jurisdiction  or  authority  over  the  property 
in  question.  Without  jurisdiction  over  the  subject-matter  the  acts 
of  the  officer  were  simply  void,  and  could  convey  no  rights  to  the 
purchaser.  So  in  a  sale  of  property  exempt  from  attachment  no 
title  passes,  because,  although  the  execution  may  be  legal,  it  is  ille- 
gal for  that  purpose,  and  gives  the  officer  no  authority  to  make  that 
sale.  In  Williams  v.  Miller,  16  Conn.  144,  this  precise  question 
was  raised,  and  it  was  held  that  "  a  sale  on  execution  of  property 
exempt  from  attachment,  or  belonging  to  a  stranger  to  the  process, 
conveys  no  tide  to  the  vendee."  The  same  doctrine  is  recognized 
in  Bartholomew  v.  Warren,  82  Conn.  102.  So  in  Jones  v.  Chitty, 
1  Burrow,  32,  the  same  doctrine  is  enunciated.  In  the  opinion  it 
is  said:  "It  is  admitted  that  the  vendee  is  not  protected  here, 
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because,  at  the  time  of  the  sale,  the  sheriff  had  no  authority  to  sell." 
The  want  of  authority  resulted  from  the  fiict  that  at  the  time  of  the 
sale  the  debtor  did  not  own  the  property.  The  same  doctrine  is 
laid  down  in  Buffum  v.  Drew^  8  Cush.  41.  In  this  respect,  it  is 
believed,  no  case  can  be  found  sustaining  or  suggesting  any  other 
principle.  No  provision  of  our  statutes  has  been  cited  inconsistent 
with  these  decisions.  On  the  other  hand,  a  correct  construction  of 
them  would  seem  to  establish  the  same  doctrines.  R.  S.  c.  96,  §  8, 
provides  that  all  property,  ** unlawfully  taken  or  detained"  or 
*'  taken  on  execution,"  may  be  replevied.  If  the  officer  takes  the 
property  of  a  stranger  to  the  process,  this  statute  authorizes  a 
replevin  so  long  as  he  has  it  in  possession. 

After  the  possession  is  changed  by  the  sale  there  is  no  longer 
occasion  for  replevin  against  him.  But  surely  no  language  of  this 
statute  can  be  construed  as  giving  the  vendee  any  rights  which  the 
officer  could  not  legally  sell.  Therefore  the  property  in  the  hands 
of  the  purchaser  is  unlawfully  detained,  and  as  such  liable  to  re- 
plevin within  the  words  of  the  act. 

It  may  be  true  that  under  the  proceedings  provided  in  c.  81,  §§ 
42  and ,  43,  the  claimant  may,  by  delay,  waive  his  right  to  the 
property.  But  in  the  case  at  bar  no  such  proceedings  appear,  and 
we  cannot  assume  their  existence  without  proof.  Besides,  these 
provisions  relate  to  property  under  mortgage  or  pledge,  in  which 
the  debtor  has  or  is  supposed  to  have  an  attachable  interest,  and 
not  to  that  to  which  the  title  of  the  claimant  is  absolute. 

It  may,  perhaps,  as  suggested  in  the  argument,  be  for  the  interest 
of  both  debtor  and  creditor  that  a  sale,  on  execution,  of  property 
belonging  to  a  stranger  to  the  process,  should  convey  a  good  title. 

But  to  deprive  a  party  of  his  property,  without  any  fault  of  his 
own,  to  accommodate  a  creditor  who  finds  some  difficulty  in  collect- 
ing his  debt,  or  to  prosecute  the  interest  of  an  unwilling  or  irre- 
sponsible debtor,  would  seem  to  be  as  void  of  justice  as  it  is  of 
law.  Exceptions  overruled. 

Appleton,  C.  J.;  Cutting,  Kent,  Barrows,  and  Tapley, 
J  J.,  concurred. 
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Elias  Plimpton  vs.  Francis  G.  Richards  and  others,  Executors. 
TorU— executors  as  such  not  liable  for. 

Case  will  not  lie  against  executors  as  such  for  damages  caused  by  their  raising 
the  dam  on  a  stream,  whereby  the  plaintiff's  mill  was  flowed,  when  the  dam 

'  and  the  lands  on  which  it  is  situated  had,  under  the  will  of  their  testator,  be- 
oome  vested  in  the  executors  and  others. 

.  On  exceptions. 

Case  for  damages  alleged  to  be  caused  by  the  flowing  back  of  the 
water  of  the  Cobbossecontee  stream,  in  Gardiner,  upon  the  plain- 
tiff's mills  on  Purgatory  stream,  in  Litchfield. 

So  much  of  the  writ  as  is  essential  was  as  follows :  "  We  com- 
mand you  to  attach  the  goods  and  estate  which  were  of  Robert 
Hallowell  Gardiner,  late  of  Gardiner,  in  said  county  of  Kennebec^ 
deceased,  in  the  hands  and  custody,  and  under  the  administration 
of  Frederic  Gardiner,  J.  •  W.  T.  Gardiner,  and  Francis  G.  Rich- 
ards, executors  of  the  last  will  and  testament  of  the  said  R.  H. 
Grardiner,  Esq.,  to  the  value  of  two  hundred  dollars,  and  summon 
the  said  defendants,  in  their  said  capacity  as  executors  as  aforesaid, 
to  answer,"  etc. 

After  setting  out  the  plaintiff's  seisin  in  his  mills  on  Purgatory 
stream,  and  their  long  use  and  occupation  by  him,  and  his  right 
to  the  use  of  the  water,  etc.,  the  declaration  alleged  as  follows : 
"And  being  so  theredf  seized,  the  said  defendants,  in  their  capaci- 
ty as  executors  as  aforesaid,  not  being  ignorant  of  the  premises,  but 
contriving  and  intending  to  injure  the  plaintiff,  and  deprive  him  of 
the  use  and  benefit  of  said  mills,  mill-dam,  and  mill-privilege, 
did  .  .  •  erect,  build,  maintain,  and  keep  up  a  certain  dam  upon  and 
across  the  said  Cobbossecontee  stream,"  etc. 

There  was  evidence  tending  to  show  that  the  plaintiff  was  the 
owner  of  certafh  mills  situated  on  Purgatory  stream  on  the  first  day 
of  April,  1867,  and  continued  to  own  the  same  imtil  the  date  of  the 
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writ  October  3,  1868 ;  that  during  that  time  the  whole  of  his  mills 
were  obstructed  by  back  water,  and  that  his  works  were  flowed  and 
his  mills  otherwise  injured ;  that  in  the  fall  of  1866  the  dam  belong- 
ing to  Robert  H.  Gardiner,  at  the  time  of  his  decease,  was  raised 
by  the  defendants  by  their  putting  on  flash-boards,  and  that  this 
raising  of  the  dam  and  the  stopping  up  of  the  waste-way  in  the 
dam  caused  the  damage  complained  of. 

The  will  of  the  testator,  Gardiner,  contained  the  following,  in- 
cluding the  dam  and  lands  on  which  it  was  situate : 

"Item  12.  I  give  and  bequeath  all  the  rest  and  residue  of  my 
property  to  my  sons,  Robert  Hallowell  and  Frederic,  and  my  son- 
in-law,  Richard  Sullivan,  jr.,  and  my  grandson,  F.  G.  Richards,  in 
trust,  to  manage  the  same  as  they  shall  think  proper,  and  apply  the 
income  thereof  to  the  payment  of  my  just  debts,  and  the  annuities 
herein  bequeathed ;  and  I  do  hereby  empower  them  to  sell  any  por- 
tion of  my  real  estate,  and  to  give  a  good  and  sufficient. deed  of  the 
same ;  and  I  direct  my  trustees  to  pay  all  my  just  debts,  and  after 
that  is  done,  and  the  annuities  herein  bequeathed  provided  for,  to 
divide  all  my  remaining  property  in  six  equal  portions,  one  of  which 
I  giye  to  each  of  my  children,  Robert  Hallowell  Gardiner,  J.  W. 
Tudor  Gardiner,  Frederic  Gardiner,  Anne  R.  Richards,  Henrietta 
Sullivan,  and  Eleanor  Gardiner.  This  division  to  be  so  made  that 
my  homestead  shall  be  given  to  my  son  Robert,  with  such  conditions 
or  additions  as  shall  make  his  share  equal  in  value  to  the  others. 
And  I  further  direct  that  the  portions  which  will  become  due  to  my 
daughters  shall  be  put  in  trust,  the  income  to  be  paid  to  them  sev- 
erally during  their  lives,  and  the  principal  subject  to  their  disposi- 
tion at  their  decease. 

"  Item  13.  I  appoint  my  sons,  Robert  Hallowell  and  Frederic, 
and  my  son-in-law,  Richard  Sullivan,  jr.,  executors  and  trustees  of 
this  my  last  will ;  also  my  grandson,  Francis  G.  Richards." 

By  a  codicil,  he  afterwards  appointed  his  son,  J.  W.  T.  Gardiner, 
as  joint  trustee  and  executor.  But  the  defendants  only,  viz.,  Fran- 
cis G.  Richards,  Frederic  Gardiner,  and  J.  W.  T.  (rardiner,  quali- 
fied as  executors  by  giving  bond. 
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The  defendants'  counsel  requested  the  court  to  make  the  follow- 
ing rulings,  which  were  refused : 

1.  That  this  action  cannot  be  maintained  against  tlie  defendants 
as  executors  of  the  will  of  R.  H.  Gardiner ;  because  neither  by  his 
will,  nor  by  the  law,  have  they,  as  executors,  any  possession,  right 
of  possession,  or  control  over  the  upper  dam,  or  dam  No.  1,  where 
it  is  alleged  that  tlie  flash-board  was  put  on. 

2.  That  this  action  cannot  be  maintained  in  its  present  form 
i^inst  the  defendants  for  any  torts  or  acts  committed  by  them  in 
their  private  and  individual  capacity,  because  the  action  is  brought 
against  the  estate  of  R.  H.  Gardiner,  and  against  the  defendants 
solely  in  their  capacity  as  executors  of  said  estate. 

The  verdict  was  for  the  plaintiff,  and  the  defendants  alleged  ex^ 
ceptlons. 

L.  Claj/y  for  the  plaintiff. 

J.  Baker^  for  the  defendants. 

Appleton,  C.  J.  This  is  an  action  on  the  case  against  the  de- 
fendants, as  executors  under  the  will  of  Robert  H.  Gardiner,  to  re- 
cover damages  alleged  to  be  caused  by  raising  the  dam  on  Cobbos- 
secontee  stream,  in  Gardiner,  by  which  the  plaintiff's  lands  are 
flowed. 

The  writ  alleges  that  the  defendants,  ''in  their  capacity  as  execu- 
tors, contriving  and  intending  to  injure  the  plaintiff  and  deprive 
him  of  the  use  and  benefit  of  (his)  said  mills,  mill-dam,  and  privi- 
lege, did  .  .  .  erect,  build,  maintain,  and  keep  a  certain  dam  upon 
and  across  the  said  Cobbossecontee  stream,"  etc. 

By  the  will  of  Grardiner,  it  appears  that  the  title  to  the  dam  and 
the  land  upon  which  the  dam  and  mills  are  built  is  in  the  defendants, 
as  trustees.  All  the  real  estate  of  the  testator  vested  in  them,  sub- 
ject only  to  be  divested  for  the  payment  of  his  debts. 

The  duties  and  responsibilities  of  trustees  and  of  executors  are 
distinct  and  different.  They  act  in  different  capacities  and  under 
different  liabilities.  They  are  legally  as  distinct  as  if  they  were 
different  individuals. 
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The  action  is  practically  against  the  estate  of  Mr.  Gardiner,  for 
if  the  defendants  are  rightfully  sued  as  executors,  the  estate  must  be 
responsible.  It  is  not  against  them  for  any  wrongfiil  acts  of  their 
testator.  It  is  for  their  own  wrong-doings.  But  their  wrong-do- 
ings wore  not  official  as  executors.  It  was  no  part  of  their  duty  to 
commit  trespass  upon  the  rights  of  others.  If  they  did  they  would 
be  liable  as  individuals.  It  would  be  monstrous  to  hold  that  judg- 
ment and  execution  should  issue  against  the  estate  of  their  testator 
for  torts  which  they^  could  have  no  authority  by  virtue  of  their  ex- 
ecutorship to  commit.  If  an  executor  commits  a  trespass,  it  is  his 
individual  and  personal  act,  not  his  representative  act  as  the  execu- 
tor of  his  testator.     He  is  to  settle  the  estate,  not  destroy  it. 

If  the  defendants,  in  the  acts  complained  of,  were  acting  in  their 
capacity  as  trustees  in  whom  the  legal  title  was  vested,  that  would 
not  render  them  liable  as  executors.  Nor  would  their  bondsmen,  as 
executors,  be  responsible  for  any  torts  committed  by  them  as  trus- 
tees. Exception  sustained. 

Cutting,  Kent,  Barrows,  Danforth,  and  Tapley,  JJ.,  con- 
curred. 


George  S.  C.  Dow,  in  equity,  vs.  Dudley  W.  Moor, 
administrator,  and  another. 

Mortgage  ^forecloBure  of— waived  6y  receipt  of  part-payment 

The  receipt,  after  foreclosure,  of  a  part  of  the  debt  secured  by  a  mortgage  of  real 
estate,  under  an  express  understanding  that  the  foreclosure  was  opened,  will 
be  deemed  a  waiver  of  the  foreclosure. 

Bill  in  equity  heard  on  bill,  answer,  and  proof. 

Appleton,  C.  J.  On  8th  September,  1853,  John  R.  Dow 
mortgaged  to  Elizabeth  C.  Dow  a  part  of  the  Levi  Dow  farm  in 
Waterville,  to  secure  the  sum  of  fifteen  hundred  dollars. 
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On  Sept.  25, 1857,  Elizabeth  C.  Dow  assigned  the  mortgage  to 
Paulina  Bacheller. 

On  22d  Jnly,  1858,  Paulina  Bacheller,  the  assignment  of  the 
mortgage  to  her  not  being  recorded,  caused  a  notice  of  her  inten- 
tion to  foreclose  the  mortgage  to  be  published  in  one  of  the  public 
newspapers  printed  in  the  county  of  Kennebec,  for  three  weeks 
successively,  the  last  publication  being  on  July  22,  1858.  The 
notice  of  foreclosure  was  duly  recorded  in  the  Kennebec  Registry 
of  Deeds,  so  tliat  the  right  of  redeeming  the  mortgage,  if  the  pro- 
ceedings were  in  accordance  with  the  statute,  or  if  there  was  no 
waiver  of  the  foreclosure,  expired  on  29th  July,  1861. 

On  27th  October,  1865,  Paulina  Bacheller  and  O.  R.  Bacheller, 
her  husband,  released  to  Wyman  B.  S.  Moor  "  all  their  right,  title, 
and  interest "  in  the  mortgaged  premises,  for  the  consideration  of 
four  hundred  and  five  dollars  paid  by  said  Moor. 

On  15th  September,  1866,  said  Moor  obligated  himself,  by  a 
writing  under  his  hand,  to  convey  by  a  quitclaim  deed  all  his 
interest  in  the  premises  to  one  Justus  Charles,  on  the  payment  to 
him  of  $619.42  within  two  years  from  its  date. 

The  bill  was  against  Wyman  B.  S.  Moor  and  Justus  Charles, 
and  upon  the  death  of  said  Moor,  D.  W.  Moor,  the  administrator 
upon  his  estate,  entered  an  appearance  and  assumed  the  defense. 

The  plaintiff,  to  sustain  his  title,  introduced  a  deed  from  John  R. 
Dow  to  Mary  M.  Chandler,  of  the  equity  of  redemption  of  the 
mortgaged  premises,  dated  18th  April,  1856,  for  the  consideration 
of  $552,  and  a  deed  from  said  Chandler  to  himself,  dated  Jan.  5, 
1867,  for  the  consideration  of  $500. 

According  to  the  testimony  in  the  case,  the  plaintiff  must  be 
regarded  a  bona  fide  purchaser  of  the  equity  of  redemption,  having 
paid  the  full  value  therefor  and  perhaps  more. 

It  appears  that  shortly  afler  the  alleged  foreclosure  by  Mrs. 
Bacheller,  her  husband,  acting  for  her,  stated  the  amount  due  Sept. 
8,  1861,  upon  the  mortgage,  at  $1009.97,  and  that  on  the  27th 
October,  1865,  when  the  mortgaged  estate  was  transferred  to  W. 
B.  S.  Moor,  there  was  due  but  $405,  the  difference  between  those 
sums  having  been  paid  to  Mrs.  Bacheller  in  the  intervening  time. 
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It  fully  appears  from  the  testimony  of  O.  R.  Bacheller,  as  well 
as  from  his  letters  introduced  in  the  case,  that  Mrs.  Bacheller  did 
not  claim  an  absolute  title  by  foreclosure,  but  treated  the  mortgage 
as  subsisting,  and  claimed  only  the  amount  due  on  the  notes  secured 
thereby* 

The  evidence  ftirther  shows  that  the  assignee  of  the  mortgage 
waived  the  foreclosure  by  receiving  large  payments  upon  the  notes 
secured,  under  the  express  understanding  that  the  foreclosure  was 
opened.  As  between  the  owner  of  the  equity  and  the  assignee  of 
the  mortgage  the  foreclosure  must  be  regarded  as  opened. 

The  receipt  of  part  of  the  debt  due  after  a  foreclosure  must  be 
deemed  a  waiver  of  the  foreclosure,  especially  when  received  under 
an  agreement  to  that  effect.  Deming  v.  Cummings^  11  N.  H.  483 ; 
McNeil  y.CaU,  19  N.  H.  403 ;  Moore  v.  Besom,  44  N.  H.  215. 

Wyman  B.  S.  Moor  had  no  negotiations  with  Mrs.  Bacheller  on 
the  subject.  He  procured  his  title  through  the  intervention  of 
Paul  L.  Chandler,  who  was  fully  aware  that  the  alleged  foreclosure 
was  waived.  Notice  to  Chandler  was  notice  to  his  principal.  His 
title  was  by  deed  of  release  in  which  the  right,  title,  and  interest  of 
the  releasor  only  was  conve3'^ed. 

In  Oliver  v.  Piatt,  3  How.  333,  the  supreme  court  of  the  United 
States  held,  "  That  a  purchaser  by  quitclaim,  without  any  cove- 
nants of  warranty,  is  not  entitled  to  protection  as  a  purchaser  for  a 
valuable  consideration,  without  notice,  and  he  takes  only  what  the 
vendor  could  lawfiiUy  convey." 

Justus  Charles  was  informed  of  all  the  facts  relating  to  the 
opening  of  the  foreclosure. 

It  follows  that  neither  Moor  nor  Charles  can  have  any  rights 
superior  to  those  of  Mrs.  Bacheller,  and  it  has  been  seen  that  she 
held  the  mortgage  as  subsisting,  having  received  payments  after 
the  alleged  foreclosure,  as  well  as  having  waived  by  letter  and 
otherwise  her  strict  legal  rights.  As  the  plaintiff's  right  of  re- 
demption existed  against  Mrs.  Bacheller,  so  it  equally  does  against 
the  defendants  whose  title  is  only  a  naked  release  given  them  with 
a  full  knowledge  of  all  the  facts. 
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As  the  defendants  did  not  answer  the  plaintiff's  demand  of  an 
account  of  what  was  due  under  the  mortgage,  and  claim  a  foreclos- 
ore  under  the  same,  the  plaintiff  is  entitled  to  his  costs. 

The  plaintiff  is  entitled  to  redeem  upon  payment  of  $405  and 
interest  from  Oct.  27,  1865,  deductmg  therefrom  the  rents  and 
profits,  if  any  have  been  received,  and  the  cost  of  this  suit,  and  a 
decree  is  to  be  entered  accordingly. 

Cutting,  Kent,  Barrows,  Danforth,  and  Tapley,  JJ.,  con- 
curred. 

J.  Baker ^  for  the  plaintiff. 

A.  lAhbey  ^  S.  Heathy  for  the  defendants. 


I.  A.  Stanwood  v%,  Nathan  O.  Mitchell. 

Refereea-—povDer  of. 

The  plaintiff  claimed  to  be  a  member  of  a  finn  consisting:  of  himself,  the  defend- 
ant, and  others;  that  the  profits  earned  had  from  time  to  time  been  apportioned 
and  paid  over  by  the  defendant,  as  agent  and  business  manager  of  the  firm,  to 
all  the  members  except  himself;  and  that  the  dividend  belonging  to  him  was 
retained  by  the  defendant.  The  defendant  contended  that  by  the  articles  of 
copartnership  members  were  entitled  to  the  profits  only  in  proportion  to  the 
assessments  paid;  that  the  plaintiff  did  not  pay  his  assessments  for  the  last 
year,  bat  that  the  defendant  did  pay  what  the  plaintiff  should  have  paid,  and 
claimed  the  earnings  accordingly.  The  matter  in  controversy  between  the 
parties  was  submitted  to  referees,  who  found  that  the  plaintiff  was  a  member 
of  the  firm ;  that  he  did  not  pay,  but  that  the  defendant  paid  for  him  his  assess- 
ment for  the  past  year;  and  awarded  that  the  defendant  pay  to  the  plaintiff 
the  balance  of  the  dividend  earned  by  hfs  share  after  deducting  the  money 
paid  by  the  defendant  for  the  plidntiff  and  certain  interest  and  bonus.  On 
motion  to  accept  the  report  of  the  referees,  Heldy  that  the  report  be  accepted. 

On  Exceptions. 

The  parties  submitted,  under  R.  S.  c.  108,  the  following  demand, 
signed  by  the  plaintiff  and  annexed  to  the  submission : 

"I  claim  that  I  am  one  of  the  copartners  in  the  firm  of  N.  0« 
Mitchell  &  Co.,  in  an  ice  operation,  and  as  such  am  entitled  to 
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one-sixteenth  of  all  the  property  and  profits  of  said  firm,  and  that 
said  profits  amoant  to  five  thousand  dollars,  with  interest  on  the 
same,  from  the  several  times  when  the  dividends  were  made  or  the 
money  received  by  said  Mitchell  on  said  one-sixteenth. 

*^  I  also  claim  damages  of  said  Mitchell,  because  he  has  restrained 
me,  by  his  actions,  from  disposing  of  my  interest  in  said  partner- 
ship property." 

After  a  hearing,  the  referees  reported  that  they  find  "  that  said 
I.  A.  Stanwood  was  and  is  a  member  of  the  copartnership  of  N. 
O.  Mitchell  &  Co.,  concerned  in  an  ice  operation ;  that  he  did  not 
put  in  any  capital  of  his  own  toward  payiug  the  expenses  of  their 
operations  last  winter,  but  that  said  Nathan  O.  Mitchell  did  pay 
for  him  the  sum  of  twelve  hundred  and  fifty  dollars ;  and  we  allow 
said  Mitchell  to  retain,  on  that  account,  the  first  dividend  of  twelve 
hundred  and  fifty  dollars,  made  to  the  members  of  the  copartner- 
ship, Aug.  10,  1870,  and  also  allow  him,  as  interest  and  bonus  for 
advancing  the  same,  the  sum  of  eighty-seven  dollars  and  fifty  cents. 
"We  also  find  that  said  Stanwood  was  and  is  the  owner  of  one-six- 
teenth of  all  the  property  of  the  copartnership  as  fully  paid  up. 
We  also  find  that  the  net  profits  of  said  one-sixteenth  arising  from 
the  operations  of  last  winter,  already  divided  and  received  by  said 
Mitchell,  were  three  thousand  two  hundred  and  eighty  dollars  and 
seventy-eight  cents ;  that  interest  added  thereto,  from  the  times 
when  received,  make  it  amount  to  $3,322.82 ;  that  fi:om  this  we 
deduct,  as  aforesaid,  the  eighty-seven  dollars  and  fifty  cents,  inter- 
est and  bonus  for  Mitchell's  advancement,  leaving  a  balance  of 
$3,235.78  now  due  from  said  Mitchell  to  said  Stanwood ;  and  we, 
therefore,  determine  and  award,  and  this  is  our  final  determination 
and  award  in  the  premises,  that  said  Stanwood  shall  recover  of  said 
Mitchell,  three  thousand  two  hundred  and  thirty-five-  dollars  and 
seventy-eight  cents,  as  debt,  with  interest  thereon  from  Dec.  28, 
1870,  to  the  rendition  of  judgment." 

The  defendant  filed  the  following  objections  to  the  acceptance  of 
the  report :  "  That  N.  O.  Mitchell,  Enoch  Miller,  C.  A.  and  J.  D. 
White,  John  T.  Richards,  William  F.  Richards,  I.  A.  Stanwood, 
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and  Josiah  Maxcy,  of  Gardiner,  Benjamin  Clark,  of  Pittston,  and 
James  S.  Barker,  of  Lynn,  Massachusetts,  formed  a  copartnership 
on  the  22d  day  of  January,  a.  d.  1870,  under  the  firm  name  of  N. 
O.  Mitchell  &  Co.,  for  the  purpose  of  carrying  on  the  bushiess  of 
procuring  ice  in  the  town  of  Dresden,  on  premises  leased  to  said 
Mitchell  and  one  Charles  W.  Waitt,  by  Warren  Hathoni,  for  the 
term  of  ten  years,  said  Waitt  having  assigned  his  interest  in  said 
lease  to  said  Mitchell,  and  said  Mitchell  having  assigned  the  same  to 
said  company ;  and  the  said  members  of  said  nrm  severally  signed 
articles  of  copartneifship  of  that  date,  in  which  it  was  stipulated  that 
in  case  any  of  the  persons  belonging  to  said  company  should  &il  to 
advance  their  proportion  of  the  necessary  expenses  of  carrying  on 
the  business,  then  they  should  be  entitled  to  the  profits  of  the  busi- 
ness, only  in  proportion  to  what  they  had  paid. 

"  The  company  built  houses,  and  carried  on  the  business  as  pro- 
posed, and  assessments  were  made  upon  the  members  according  to 
their  several  shares.  But  the  said  Stan  wood  failed  to  pay  any  por*^ 
tion  of  the  expenses  or  assessments  made  upon  his  share,  where- 
upon a  contention  arose  as  to  said  Stanwood's  rights  and  interests 
in  the  copartnership  and  its  property;  he  contending  that  said 
Mitchell  agreed  to  advance  his  assessments  for  him,  and  had  ad- 
vanced them  ;  said  Mitchell  contending  that  such  advancements  as 
he  had  made,  were  made  for  his  own  interests ;  that  Stan  wood  had 
ceased  to  be  a  member  of  said  company ;  that  he  had  forfeited  all 
right  to  the  copartnership  property,  and  that  said  Stanwood's 
interest  in  the  copartnership  and  its  property  had  become  the 
property  of  said.  Mitchell  by  reason  of  his  advancements ;  while 
other  members  of  the  company  contended  that  if  any  forfeiture  had 
occurred,  it  would  inure  to  the  benefit  of  the  company. 

"  Said  Mitchell  acted  as  the  agent  or  business  manager  of  said 
company,  received  all  assessments  paid  in,  made  all  purchases  and 
all  sales,  and  received  the  pay  firom  all  sales. 

"  Prior  to  the  submission,  said  Mitchell  had,  at  diflFerent  times, 
apportioned  and  paid  over  to  members  of  the  company,  portions  of 
the  profits  accrued,  according  to  their  several  shares,  retaining 
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and  claiming  as  his  own  tne  share  which  would  have  been  appor- 
tioned to  said  Stanwood,  but  for  said  controversy  as  to  his  forfeiture  ; 
but  no  such  division  or  apportionment  of  profits  had  been  made  by 
action  of  the  company,  nor  had  said  Mitchell  ever  promised  to  pay 
said  Stanwood  any  portion  of  the  money  so  retained  in  his  hands. 
The  affairs  of  the  company  had  not  been  fully  settled,  and  have  not 
been  yet ;  there  still  being  undivided  funds  in  the  hands  of  said 
Mitchell  belonging  to  the  company,  aside  from  funds  retained  on 
the  said  disputed  Stanwood  share,  and  there  still  remains  other  un- 
divided property  belonging  to  the  company,  and  unadjusted  matters." 
Wherefore  he  contends : 

1.  That  the  claim  made  by  Stanwood  and  annexed  to  the  sub- 
mission, that  he  was  one  of  the  copartners  of  the  firm  of  N.  O. 
Mitchell  &  Co.,  was  a  question  between  him  and  the  said  firm ;  that 
the  parties  to  this  submission  had  no  authority  to  submit  that  ques- 
tion, and  that  the  referees  had  no  authority  under  the  submission  to 
determine  it. 

2.  That  the  claim  made  by  said  Stanwood  and  annexed  to  said 
submission,  that  he,  as  a  member  of  said  copartnership,  was  enti- 
tled to  one-sixteenth  of  all  the  property  and  profits  of  said  company, 
was  a  claim  against  said  company,  which  could  not  be  valid  unless 
he  was  a*  member  of  said  copartnership,  and  therefore  tlie  parties 
to  this  submission  had  no  authority  to  submit  that  question,  and  the 
referees  had  no  authority  under  the  submission  to  determine  it. 

3.  That  said  referees  had  no  authority  under  said  submission  to 
determine  what  interests  and  rights  the  said  Stanwood  had  or  has 
in  or  imto  any  of  the  copartnership  property  of  the  said  firm  of  N. 

O.  Mitchell  &  Co. 

4.  That  the  referees,  in  determining  that  said  Stanwood  is  the 
owner  of  one-sixteenth  of  all  the  property  of  the  copartnership, 
undertake  to  determine  the  title  to  real  estate  which  they  had  no 
authority  under  the  submission  to  do. 

The  presiding  judge  overruled  the  objections ;  whereupon  the 
defendant  alleged  exceptions. 

U.  F.  Pilhhury^  for  the  defendant. 
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Unless  the  controversy  submitted  is  one  which  may  be  the  sub- 
ject of  a  personal  action  between  the  parties,  the  submission  was 
miauthorized. 

The  statute  in  Massachusetts,  providing  for  the  reference  of  dis- 
putes by  consent  of  parties,  provides  for  referring  an  additional 
class  of  cases,  namely,  such  as  may  be  the  subject  of  suits  in  equi- 
ty.    R.  S.  Mass.  c.  114,  §  1. 

"  The  power  of  arbitrators  to  make  an  award  upon  which  a  judg- 
ment of  the  court  can  be  rendered,  depends  wholly  on  the  statute. 
The  jurisdiction  of  the  arbitrators  is  a  special  jurisdiction,  created 
entirely  by  statute,  and  can  be  sustained  only  when  the  proceedings 
are  within  the  provisions  of  the  statute.''  Hendernon  v.  Adams^  6 
Cush.  610. 

Claims  which  can  be  enforced  only  by  proceedings  in  equity,  can- 
not be  subjects  of  statute  submission.  Butler  v.  Mace^  47  Me. 
423. 

Partners  can  enforce  demands  against  copartners  originating  on 
partnership  account,  only  by  bill  in  equity  filed  for  an  account. 
R.  S.  1857,  c.  77,  §  8,  clause  6th ;  Collyer  on  Partnership,  143-7, 
153 ;  Fanning  v.  Chadmcky  3  Pick.  423  ;  Bolyoke  v.  Mayo^  50  Me. 
385. 

The  only  exception  to  this  rule  is  in  regard  to  the  recovery  of 
balances  due  upon  a  full  and  final  settlement,  and  balances  upon 
^cial  items  admitted  correct  and  payment  promised. 

Final  balances  agreed  upon,  the  copartnership  having  been  dis- 
solved, its  accounts  and  liabilities  settled  and  discharged,  and  where 
the  judgment  will  be  an  entire  settlement  of  the  partnership  trans- 
actions, may  be  recovered  by  action  in  form  of  contract.  Fanning 
V.  Chadmck,  3  Pick.  423  ;  HaBkdl  v.  AdamB,  7  Pick.  59;  Williams 
V.  Simshaw,  11  Pick.  79 ;  Chase  v.  Q-arvin^  19  Me.  211 ;  Holyoke 
V.  Mayo,  50  Me.  385. 

When  partners  have  separated  one  partnership  transaction  from 
the  rest  and  adjusted  it,  and  thereupon  a  sum  be  found  due  fi*om 
one  to  the  other,  a  promise  to  pay  it  will  be  binding,  and  an  action 
will  lie  thereupon,  although  the  rest  of  the  afiairs  remain  unad- 
justed ;  but  **  no  promise  is  implied  between  partners  to  pay  each 
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Other  in  a  partnership  transaction,"  and  "  no  action  lies  by  either  in 
such  a  case,  unless  the  transaction  has  been  settled  and  a  promise  of 
payment  made."  Holyoke  v.  Mayo^  60  Maine,  385 ;  Gibson  v.  Moore^ 
6  N.  H.  647;   Wright  v.  Cobleigh,  1  Foster.  339. 

When  this  submission  was  made  there  had  been  no  final  adjust- 
ment of  the  affairs  of  the  copartnership ;  no  dissolution  of  the  co- 
partnership, nor  any  "  final  balance  "  found  due  to  any  members  of 
it.  Nor  had  the  members  of  the  company  made  any  separation  of 
any  one  partnership  transaction  or  item,  and  adjusted  it  and  found 
a  balance  due  to  any  member.  Mitchell  had  apportioned  and  paid 
over  to  members,  at  different  times,  portions  of  the  profits  accrued, 
except  Stanwood ;  but  it  was  upon  his  own  individual  responsibility, 
and  subject  to  revision  and  change  by  the  company.  Practically  it 
was  the  same  as  if  he  had  loaned  certain  amounts  of  money  to  some 
of  the  members  of  the  company  until  a  final  adjustment  of  the  com- 
pany accounts.  He  was  responsible  to  the  company  for  every  dol- 
lar he  received  of  its  funds,  and  not  to  individual  members  of  it. 
Suppose  he  had  made  advance  payment  to  but  one  or  two  of  the 
members  and  claimed  to  hold  all  the  remainder  as  his  own ;  would 
that  have  authorized  the  other  individual  members  to  maintain  per- 
sonal actions  against  him  for  their  shares  ?  Retaining  the  funds  of 
the  company,  and  claiming  it  as  his  own,  could  not  change  the  com- 
pany's rights  nor' his  liability  to  it.  "No  such  division  or  appor- 
tionment of  profits  had  been  made  by  action  of  the  company,"  and 
hence,  no  admission  of  its  correctness,  and  no  adjustment  by  the 
company. 

Mitchell's  action  in  withholding  payments  to  Stanwood  was  equal- 
ly the  action  of  the  company,  and  Stanwood's  claim  would  be  against 
the  company  still,  and  not  Mitchell.  But  the  company  had  not 
made  any  such  division  of  profits.  Again,  Mitchell  had  never  prom- 
ised to  pay  any  portion  of  the  money  in  his  hands  to  Stanwood,  and 
as  no  promise  can  be  implied  between  partners  in  a  partnership 
transaction,  Stanwood's  claim  at  the  time  of  submission  could  not 
have  been  the  subject  of  a  personal  action.  His  only  remedy  was 
by  bill  in  equity,  not  against  Mitchell,  but  against  the  company. 
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He  could  not  have  maintained  such  an  action  against  Mitchell  if 
he  and  Mitchell  had  constituted  the  entire  company.  How  much 
less  the  right  to  do  so  when  he  and  Mitchell  are  but  two  members 
of  a  copartnership  consisting  of  ten. 

All  moneys  collected  by  Mitchell  in  the  company  operation  be- 
longed to  the  company.  He  was  merely  the  pocket  of  the  company, 
so  far  as  holding  the  money  was  concerned.  The  company  had  a  right 
to  control  the  money,  revise  his  action,  and  adjust  all  matters  be- 
tween the  company  and  its  individual  members  and  outside  persons 
or  parties. 

Two  of  the  ten  members  of  the  copartnership  could  not  refer 
such  a  question.  Mitchell  does  not  sign  the  submission  as  agent  of 
the  company,  but  as  an  individual.  Stanwood  claims  to  be  a  mem- 
ber of  the  copartnership,  and,  "  as  such,"  to  be  entitled  to  one-six- 
teenth of  the  "  property  and  profits  of  said  firm,"  and  he  and  an- 
other individual  member  of  the  firm  submit  that  question  to  referees. 
The  company  cannot  be  bound  by  any  such  action.  The  submis- 
sion embraces  and  the  award  embraces  "  all  the  property  "  as  well 
IS  profits  of  the  firm,  including,  of  course,  the  tools,  lumber,  mate- 
rials, implements  for  cutting  ice,  etc.  Mitchell  had  not  appropriated 
or  interfered  with  it  in  any  manner  other  than  to  put  it  to  its  ap- 
propriate use  for  the  company,  as  the  company's  agent. 

An  award  to  be  valid  must  make  a  final  disposition  of  the  mat- 
ters embraced  in  the  submission.  Colcard  v.  Fletcher^  50  Maine, 
398 ;  Comochan  v.  Ckriitie,  11  Wheat.  446 ;  Akely  v.  Akelt/j  16 
Vt  460. 

A  judgment  upon  this  award  would  not  be  a  bar  to  a  suit  in 
equity,  by  any  member  of  the  company,  upon  all  the  matters  em- 
braced in  this  submission.  The  case  shows  that  other  members  of 
the  company  claimed  that  if  Stanwood  had  forfeited  his  interests  in 
the  copartnership,  the  forfeiture  inured  to  the  benefit  of  the  com- 
pany ;  and  the  case  further  shows  that  no  final  settlement  of  the 
afiairs  of  the  company  has  been  made,  no  action  of  the  company 
apportioning  dividends,  no  company  indorsement  of  Mitchell's  ap- 
portionment, and  no  action  of  the  company  participating  in  this 
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submission.  The  companj  may  be  able  to  show  that  Stanwood's 
assessments  were  not  advanced  at  all.  If  it  should  be  determined 
in  a  court  of  equity  that  Stanwood  had  forfeited  his  interest,  and 
that  it  inured  to  the  benefit  of  the  company,  Mitchell  would  be 
obliged  to  pay  over  to  the  company,  and  payment  of  this  award 
would  be  no  protection  to  him. 

It  may  turn  out,  upon  final  settlement  of  the  afiairs  of  the  com- 
pany, that  there  are  outstanding  debts  unpaid,  and  that  Mitchell's 
apportionment  was  more  than  the  profits  really  were. 

A  judgment  upon  this  award  would  not  be  a  final  disposition  of 
the  matters  embraced  in  the  submission.  It  would  not  even  bar 
Stanwood  himself  from  sustaining  a  bill  in  equity  against  his  co- 
partners, to  adjust  all  the  afiairs  of  the  copartnership,  and  to 
account  to  him  for  his  legal  interest  in  all  its  property  and  profits. 

The  company  held  a  lease  of  real  estate  for  ten  years.  The 
claim  submitted  was  for  one-sixteenth  of  "  all  the  property,"  and 
the  award  determines  that  Stanwood  "  was  and  is  the  owner  of 
one-sixteenth  of  all  the  property  of  the  copartnership,  as  fully  paid 
up."  This  embraces  the  interest  in  real  estate.  All  the  property 
of  the  company  must  include  the  whole.  It  does  not  name  per- 
sonal property  any  more  than  it  does  the  real,  and  there  is  as  much 
propriety  in  contending  that  the  term  "  all  the  property  of  the 
copartnership  "  does  not  embrace  the  personal,  as  there  is  in  con- 
tending that  it  does  not  embrace  the  real  estate. 

It  is  the  settled  construction  of  the  statute  under  which  this  sub- 
mission was  made,  that  a  submission  under  it  cannot  authorize  a 
decision  upon  the  title  to  real  estate.  McNear  v.  Bailey^  18  Maine, 
261. 

A.  Libbey^  for  the  plaintiff. 

Appleton,  C.  J.  The  plaintiff  claims  to  be  a  partner  of  the 
firm  of  Nathan  O.  Mitchell  &  Co.,  a  firm  composed  of  the  parties 
to  this  suit  and  others,  and  engaged  in  the  ice  business ;  that  his 
interest  in  the  same  is  one-sixteenth;  that  dividends  have  been 
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made  of  the  profits,  and  that  the  dividend  belonging  to  him  is  in 
the  hands  of  the  defendant. 

The  parties  agreed  to  submit  the  matters  in  controversy  to  two 
very  intelligent  referees,  whose  report  determining  the  questions 
submitted  was  offered  and  accepted. 

It  has  been  argued  by  the  learned  counsel  for  the  defendant,  with  , 
great  ingenuity  as  well  as  ability,  that  this  submission  involves  the 
settlement  of  a  partnership  account ;  that  partnership  matters  can 
only  be  settled  by  bill  in  equity ;  that  the  plaintiff's  claim  is  not 
'*the  subject  of  a  personal  action,"  and,  therefore,  not  a  matter 
which  can  be  referred  under  R.  S.  c.  108,  §  1. 

But  the  claim  in  this  case  is  not  by  one  partner  against  the  other 
members  of  the  firm.  It  does  not  involve  the  liquidation  or  adjust- 
ment of  partnership  afiairs.  The  other  members  are  no  parties  to 
this  controversy.  All  the  plaintiff  seeks  is  to  recover  his  propor- 
tional share  of  the  profits  which  have  been  earned,  "  apportioned, 
and  paid  over  "  to  all  the  members  of  the  company,  except  himself, 
on  the  ground  that  he  is  a  member  of  the  same,  and  that  the  de- 
fendant wrongfully  retains  his  share. 

The  claim  is  for  funds  of  the  plaintiff  in  the  defendant's  hands, 
and  for  which  an  action  for  money  had  and  received  would  lie.  It 
is  a  question  between  the  plaintiff  and  defendant  to  whom  a  divi- 
dend belongs  as  between  them.  It  is  a  dispute  whether  the  plain- 
tiff or  defendant  own  a  certain  sixteenth  which  both  claim.  The 
dividends  belonging  to  the  company  have  long  ago  been  made  by 
the  defendant,  and  if  the  plaintiff  is,  as  between  them,  a  partner, 
he  has  a  right  to  recover. 

The  defendant,  by  assenting  to  the  reference,  has  agreed  that 
the  questions  in  issue  may  be  settled  by  referees.  The  claim  is 
not  against  the  company,  but  against  him.  The  authorities,  there- 
fore, in  reference  to  the  law  of  partnership,  must  be  regarded  as 
inapplicable. 

It  is  next  objected  that  the  referees  had  "  no  authority,  under 
said  submission,  to  determine  what  interests  and  right  the  said 
Stanwood  had  or  has  in  or  unto  the  copartnership  property  of  the 
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said  firm  of  N.  O.  Mitchell  &  Co."  As  against  the  firm  the  award 
of  the  referees  is  not  binding,  because  they  are  not  parties  to  the 
reference.  If  in  the  award  matters  not  referred  are  embraced,  it 
is  not  to  that  extent  binding  upon  the  parties,  for  it  is  familiar  law 
that  an  award  may  be  good  in  part  and  bad  in  part. 

The  objection  that  the  award  undertakes  "  to  determine  the  title 
to  real  estate  "  cannot  avail.  It  does  not  directly  appear  in  their 
award  that  they  did  so.  Incidentally  they  may  have  had  the  real 
property  under  consideration.  But  no  conclusions  to  which  they 
may  have  arrived  can  afiect  the  members  of  the  firm,  who  did  not 
participate  in  the  reference,  nor,  indeed,  can  they  this  defendant,  if 
they  related  to  matters  not  the  proper  subject  of  a  submission,  or 
if  being  the  proper  subject,  they  were  not  submitted. 

An  award  may  be  good  in  part  and  bad  in  part,  and  if  separable 
the  good  will  be  affirmed.  Orcutt  v.  Battle^  41  Maine,  83 ;  Day  v. 
Hooper^  61  Maine,  178.  In  this  case  if  the  objections  which  we 
have  considered  were  to  be  deemed  valid,  there  is  no  difficulty  in 
making  the  separation.  It  is  obvious  the  referees  found  the  defend- 
ant had  money  belonging  to  the  plaintiff  in  his  hands,  not  as  a 
member  of  the  firm  of  N.  O.  Mitchell  &  Co.,  but  as  its  "  agent 
and  business  manager."  .  For  the  amount  so  found  he  is  entitled  to 
judgment.  Exceptions  overruled. 

Cutting,  Kent,  Baeeows,  Danfoeth,  and  Tapley,  JJ.,  con- 
curred. 
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Hugh  Forstth  vb.  David  I.  Rowell. 

Beal  €tcticn — certain  parol  evidence  not  admissible  in  pleading  in.    Equity  of  re- 

demptUm—sale  of. 

The  mortgnii^er  of  a  farm  having  subsequently  married  and  died  intestate,  his 
widow  caused  her  dower  in  the  equity  to  be  set  out  by  metes  and  bounds,  and 
thereafterwacds  conveyed  her  life-estate  to  the  plaintiff.  The  administrator  of 
the  estate  of  the  intestate,  by  virtue  of  a  license  from  the  probate  court,  sold 
and  conveyed  to  the  plaintiff  all  the  interest  which  the  intestate  had  in  tlie 
premises  at  the  time  of  his  decease  sabject  to  the  widow's  life-estate  in  that 
portion  set  out  as  dower,  and  subsequently  took  back  a  mortgage  to  secure  the 
purchase-money.  The  administrator  returned  his  license  setting  forth  therein 
the  sale  to  the  plaintiff,  together  with  the  sum  received  *^  deducting  therefrom  the 
balance  due  on  "  the  original  mortgage.  In  1851,  at  a  sheriff's  sale  on  the  exe- 
cution, issued  on  the  judgment  recovered  on  the  plaintiff's  note  given  for  the 
intestate's  interest,  the  administrator  purchased  the  plaintiff's  right  to  redeem 
the  original  mortgage,  and,  in  1861,  the  sale  not  being  redeemed,  sold  and  con- 
veyed the  whole  proi>erty  to  the  defendant  by  deed  of  warranty.  In  a  real 
action  claiming  a  fee  in  the  plaintifl^  Held^  (1)  That  the  defendant  being  a&ona 
Jide  purchaser  for  value,  it  is  not  competent  for  the  plaintiff  to  prove  by  parol 
that  the  administrator,  at  the  time  of  sale  to  the  plaintiff,  agreed  to  redeem  the 
original  mortgage  out  Of  what  the  plaintiff  paid  him.  (2)  That  under  a  count 
claiming  a  fee-simple,  the  plaintiff  cannot  recover  for  a  life-estate. 

The  holder  of  a  junior  mortgage  of  real  estate  may  waive  his  mortgage  lien  and 
sell  on  the  execution  issued  upon  a  judgment  recovered  on  his  mortgage  debt 
the  debtor's  right  to  redeem  a  senior  mortgage  of  the  same  property. 

On    EXCEPTIONS. 

Real  action  to  recover  possession  of  about  one  hundred  and 
fifty  acres  of  land  in  Madison,  together  witKthe  rents  and  profits. 

The  writ  was  dated  Oct.  29, 1869.  The  declaration  alleged  that 
the  plaintiff  was  seized  of  the  land  with  the  appurtenances  in  his 
demesne  as  of  fee,  and  that  the  defendant  disseised  him.  Plea, 
general  issue. 

The  remaining  material  facts  sufficiently  appear  in  the  opinion. 

J,  H.  Webster^  in  support  of  the  exceptions,  cited  R.  S.  c.  90,  §  6 ; 
AiUns  V.  Sawyer^  1  Pick.  361 ;  WdMum  v.  Goodwin^  17  Pick. 
137 ;  Smith  v.  Dow,  51  Maine,  21 ;  Stone  v.  BaHktt,  46  Maine, 
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439 ;  Fletcher  v.  Stone,  3  Pick.  250 ;  Campbell  v.  Knight,  24 
Maine,  332 ;  White  v.  Loring,  24  Pick.  319 ;  Jackson  v.  Ogden,  4 
Johns.  140 ;  Jackson  v.  Scissam,  3  Johns.  499. 

D.  D,  Stewart,  for  the  defendant. 

Barrows,  J.  The  demanded  premises  once  belonged  to  John 
Hughes,  who,  before  his  marriage,  mortgaged  them  June  7,  1886, 
to  Littlefield  &  Kerswell  to  secure  a  note  of  $175. 

March  31,  1849,  Washington  Rowell,  as  administrator  on 
Hughes'  estate,  under  license  from  the  probate  court,  sold  and  con- 
veyed to  the  plaintiff  all  the  title  and  estate  which  Hughes  had,  at 
the  time  of  his  death,  in  and  to  the  premises,  subject,  however,  to  the 
life-estate  of  Hughes'  widow,  in  that  part  of  the  land  and  build- 
ings which  had  been  set  out  to  her  as  dower.  The  plaintiff  did  not 
pay  the  administrator  at  the  time  of  the  purchase,  but  in  August, 
1849,  gave  Rowell  a  mortgage  of  the  same  estate  which  Rowell  had 
conveyed  to  him,  to  secure  the  payment  of  a  note  for  $1,117.32,  dated 
April  1,  1849,  and  payable  in  July,,  1850.  He  had  bought  the 
widow's  dower  in  April,  1849,  covering  about  twenty-nine  acres, 
but  it  was  not  included  in  the  mortgage  to  Rowell. 

Rowell  duly  returned  to  the  probate  office  his  license  to  sell,  set- 
ting forth  the  sale  to  the  plaintiff  "  for  the  sum  of  $1,196,  deduct- 
ing therefrom  the  balance  due  on  a  note  given  by  the  deceased  to 
Littlefield  &  Kerswell,  dated  June  7,  1836,  for  $175  and  interest, 
upon  which  about  $160  remains  due  and  unpaid  at  the  time  of 
sale."    . 

The  plaintiff  made  only  some  partial  payments  on  his  mortgage 
note  to  Washington  Rowell ;  and  in  the  fall  of  1851  Rowell  recov- 
ered a  judgment  upon  it  for  $809.16  debt,  and  $18.84  costs  of  suit; 
and,  in  December,  1851,  purchased  at  a  sheriff's  saJe  on  the  execu- 
tion issued  upon  this  judgment,  for  $854.08,  the  plaintiff's  right  to 
redeem  the  whole  estate  from  the  mortgage  to  Littlefield  &  Kers- 
well given  by  John  Hughes,  and  in  1861  sold  and  conveyed  the 
whole  property,  by  warranty  deed,  to  the  defendant. 
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At  the  trial  which  was  had  before  the  judge  at  nisi  prius  with- 
out the  intervention  of  Jt  jury,  the  plaintiff  offered  to  prove  by  parol 
that  at  the  time  of  the  administrator's  sale  to  him  it  was  agreed  be- 
tween him  and  W.  Rowell  that  Rowell  was  to  redeem  the  Little- 
field  &  Kerswell  mortgage  out  of  what  the  plaintiff  was  to  pay  for 
the  farm.  But  the  judge  excluded  this  testimony  and  ruled  that 
the  sale  of  the  equity  of  redemption  to  Washington  Rowell  by  the 
sheriff  conveyed  a  good  title  to  all  plaintiff's  interest  in  the  farm, 
and  ordered  judgment  for  the  defendant.  The  plaintiff  excepts,  and 
claims  that  he  should  have  been  permitted  to  prove  the  parol  agree- 
ment of  Washington  Rowell  to  take  up  the  Littlefield  &  Kerswell 
mortgage ;  that  nothing  passed  by  the  sale  of  his  equity  of  redemp- 
tion to  Washington  Rowell,  and  that  their  relation  to  each  other  and 
their  respective  interests  in  the  property  were  not  changed  by  the 
sale. 

If  this  were  so,  there  would  still  be  insuperable  difficulties  in  the 
plaintiff's  way. 

If  there  was  no  valid  subsisting  equity  of  redemption  sold  by  the 
sheriff,  the  plaintiff's  debt  to  Washington  Rowell,  and  the  mortgage 
which  the  plaintiff  gave  to  secure  it,  must  be  regarded  as  still  sub- 
sisting and  unpaid.  The  defendant,  in  that  view  of  the  case,  at 
all  events  acquired  by  Washington  Rowell's  warranty  deed  all  the 
mortgagee's  rights,  so  that  as  to  all  the  property  except  the  widow's 
life-estate,  the  defendant  would  occupy  the  position  of  mortgagee, 
and  the  plaintiff  that  of  mortgager,  and  the  remedy  of  the  latter 
would  be  by  bill  in  equity  to  redeem,  and  not  by  a  suit  at  common 
law,  in  which  the  assignee  of  his  mortgagee,  holding  the  better  title, 
must  inevitably  prevail.  The  exceptions  do  not  show  whether 
Hughes'  widow  is  still  living ;  but,  if  she  is,  the  plaintiff  had  no 
proper  count  in  his  writ  for  the  recovery  of  a  life-estate. 

Section  3  of  c.  104,  R.  S.  of  1857,  requires  the  demandant  to  set 
out  the  nature  of  the  estate  which  he  claims  in  the  premises,  and  he 
cannot  recover  unless  he  shows  a  title  to  such  an  estate  as  he  has 
alleged.     Jtawson  v.  Taylor^  67  Maine,  343. 

He  made  no  motion  to  amend  at  nisi  prius.  It  is  too  late  to  do 
so  when  the  case  is  before  us  only  on  exceptions. 
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Upon  this  view  of  the  case,  the  rulings  complained  of  were,  if  not 
correct,  simply  immaterial,  and  the  plaintiff  could  not  be  aggrieved 
thereby. 

But  we  think  the  rulings  were  correct.  The  defendant  appears 
to  be  a  bona  fide  purchaser  for  value.  This  being  the  case,  if  his 
grantor  had  a  clear  record  title,  it  would  not  avail  the  plaintiff  if  he 
could  prove  even  positive  fraud  or  bad  faith  on  the  part  of  that 
grantor  towards  the  plaintiff,  unless  he  could  show  the  defendant 
conusant  of  the  fraud,  which  he  did  not  offer  to  do.  He  only  pro- 
posed to  show  an  agreement  on  the  part  of  Washington  Rowell  to 
pay  the  Littlefield  &  Kerswell  mortgage  out  of  what  he  himself  was 
to  pay  Rowell  for  the  land, — ^an  agreement  the  breach  of  which  his 
own  failure  to  pay  his  note  to  Rowell  at  maturity  might  well  excuse. 
Certainly  nothing  like  bad  faith  could  be  imputed  to  Rowell  for  not 
paying  off  the  mortgage  before  the  plaintiff  had  paid  to  him  the  stip- 
ulated sum  which  was  his  due. 

Nor  can  we  doubt  that  he  acquired  by  the  sheriff's  sale  all  the 
plaintiff's  interest  in  the  farm,  subject  of  course  (as  the  ruling  must 
have  been  understootl)  to  the  plaintiff's  right  of  redeeming  the 
equity  sold  within  one  year  from  the  time  of  sale. 

That  a  creditor  may  levy,  on  property  mortgaged  to  secure  the 
same  debt,  was  settled  in  this  State  in  Porter  v.  jK?7yr,  1  Greenl. 
297,  and  in  Crooker  v.  Frazier^  52  Maine,  405.  A  mortgager  has 
no  just  cause  of  complaint  if,  after  breach  of  the  mortgage,  his 
creditor  sees  fit  to  waive  it,  and  to  proceed  to  collect  his  debt  by 
due  process  of  law.  If  the  mortgaged  property  consists,  as  in  this 
case,  of  an  equity  of  redemption  from  a  prior  mortgage,  it  may  be 
sold  under  the  statute.  This  does  not  conflict  with  the  doctrine  of 
the  Massachusetts  cases  cited  for  plaintiff.  We  do  not  hold  that 
the  mortgagee  can  sell  the  equity  raised  by  the  same  mortgage,  for 
the  payment  of  the  mortgage  debt.  He  cannot  waive  his  security 
by  the  mortgage  and  at  the  same  time  treat  it  as  still  subsisting  and 
constituting  the  foundation  of  an  equity  which  may  be  the  subject 
of  a  sale.  But  the  holder  of  a  second  mortgage  may  disregard  hia 
own  mortgage,  if  he  pleases,  and  sell  his  debtor's  equity  growing  out 
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of  the  prior  mortgage,  as  be  might  any  other  property  of  his  debtor 
which  he  could  reach  by  attachment. 

And  that  was  precisely  what  was  done  here.  The  second  mort- 
gage was  waived,  and  the  right  to  redeem  from  the  first,  alone,  was 
seized  and  sold.  The  case  shows  no  sale  of  two  equities  for  a  gross 
sum  either  in  form  or  substance. 

ExcepticriB  overruled. 

Appletox,  C.  J. ;  Cutting,  Kent,  and  Danfokth,  JJ.,  con- 
curred. 


Benjamin  Lentell  vb.  Albion  K.  P.  Getchell. 
Accommodaiion  indoraer — loJien  he  may  sue  mdker. 

An  accommodation  fndoTser  of  a  negotiable  promissory  note  cannot  recorer  of 
the  maker  tlie  amount  of  the  note,  on  the  ground  of  payment  thereof  by  an- 
other  note,  unless  it  appeac  that  the  second  note  was  given  nnder  such  cir- 
cumstances as  to  constitute  it  a  payment  by  the  plaintiff. 

Thus  the  plaintiff,  at  the  request  and  for  the  accommodation  of  the  defendant, 
became  second  indorser  of  a  promissory  note  made  payable  to  the  order  of, 
and  signed  and  indorsed  by  the  defendant  At  maturity  the  note  was  taken 
up  by  one  of  like  tenor,  signed  and  indorsed  by  one  Thompson,  and  further 
indorsed  by  the  plaintiff  and  one  Sumner.  When  the  second  note  matured,  it 
was  taken  up  by  a  note  of  like  tenor,  signed  and  indorsed  by  Sumner,  and 
farther  indorsed  by  the  plaintiff  who  paid  it  at  maturity.  While  the  second 
note  was  outstanding,  and  before  its  maturity,  the  plaintiff  sued  the  defend- 
ant,  claiming  to  recover  for  payment  of  the^latter's  note,  and  interest  on  the 
money  paid ;  Held,  that  the  action  could  not  be  maintained,  in  the  absence  of 
proof,  that  the  second  note  was  given  as  payment  by  the  plaintiff.  , 

On  exceptions. 

Assumpsit  to  recover  seventy-five  dollars,  and  one  dollar  interest 
thereon,  to  pay  defendant's  note  of  seventy-fire  dollars  at  the  Na- 
tional Bank  of  Wiscasset. 

The  facts  sufficiefitly  appear  in  the  opinion. 
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jB.  K.  Sewall^  for  the  plaintiff.  . 

H.  Ingalhj  for  the  defendant. 

Barrows,  J.  In  August,  1868,  the  defendant  signed  and  in- 
dorsed a  note  payable  to  his  own  order,  in  four  months,  at  the  bank 
in  Wiscasset.  The  plaintiff,  at  the  request  and  for  the  accommo- 
dation of  the  defendant,  became  the  second  indorser,  and  the  note 
was  also  indorsed  by  one  Sumner.  When  the  note  fell  due  in 
December,  it  was  taken  up  by  a  note  of  similar  tenor,  signed  and 
indorsed  by  one  Thompson,  and  further  indorsed  by  the  plaintiff 
and  Sumner.  While  this  note  was  outstanding,  on  the  11th  of 
March,  1869,  the  plaintiff  brought  this  suit  against  the  defendant, 
claiming  for  money  paid  on  defendant's  note  to  the  bank,  and  for 
interest  thereon.  Subject  to  defendant's  objection,  the  plaintiff 
proved  that  when  the  second  note,  above  mentioned,  fell  due,  April, 
22,  1869,  it  was  taken  up  by  a  note  of  like  tenor  with  the  first,  but 
signed  by  Sumner  as  promisor,  and  indorsed  by  the  plaintiff  and 
one  Emerson,  and  that  this  last  note  was  paid  by  the  plaintiff  and 
taken  up  at  maturity. 

The  suit  was  premature  unless  the  plaintiff  had,  in  fact,  paW  the 
defendant's  note  prior  to  the  commencement  of  his  action.  Pay- 
ment in  cash  was  not  necessary.  If  the  plaintiff  had  given  his  own 
note  to  the  bank,  in  December,  1868,  and  taken  up  that  of  the 
defendant,  he  might  have  maintained  his  suit.  Barclay/  v.  O-ooch^ 
2  Esp.  571.  Though  Lord  Kenyon's  doctrine,  in  Barclay  v.  Oooch^ 
was  questioned  a  few  years  later  in  Taylor  v.  Htggins^  3  East,  169, 
it  was  afterwards  reexamined  and  its  correctness  affirmed  by  our 
own  court  in  McLellan  v.  Crofton^  6  Greenl.  332,  333.  It  was  re- 
viewed and  fully  sustained  in  Massachusetts  in  Cornwall  v.  Q-ould^  4 
Pick.  444 ;  and  in  New  York,  Witherby  v.  Mann^  11  Johns.  616. 
But  the  plaintiff  here  docs  not  show  a  giving  of  his  own  note,  or 
of  any  note  upon  which  he  was  to  be  ultimately  responsible,  in 
payment  of  the  defendant's  note.  For  aught  that  appears,  the  de- 
fendant himself  may  have  procured  the  substitution  of  Thompson's 
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note  upon  which  the  plaintiff  was  only  contingently  liable,  as  he 
had  been  upon  the  defendant's  note  originally.  Or  Thompson  may 
have  volunteered  a  payment  for  the  defendant.  In  either  case,  the 
plaintiff,  at  the  time  of  the  commencement  of  tliis  action,  had  paid 
nothing.  Prima  fdcUy  Thompson  had  paid  the  defendant's  note, 
and  the  plaintiff  remained  in  his  original  position  as  an  accommo- 
dation indorser  upon  the  new  contract.  As  the  case  is  stated,  the 
plaintiff  seems  to  have  studiously  avoided  showing  by  whom  or 
under  what  circumstances  the  defendant's  note  was  taken  up,  or 
when  it  came  into  his  possession.  It  does  not  appear  that  he  was 
notified  as  indorser  on  either  of  the  notes,  or  that  he  had  sustained 
any  damage  by  reason  of  his  suretyship  for  the  defendant. 

Showing  such  a  negotiation  as  he  did,  he  should  have  gone  fur- 
ther and  shown  that  the  Thompson  note  was  given  under  such  cir- 
cumstances as  to  make  it  a  payment  by  himself  to  the  bank.  Such 
is  not  the  inference  to  be  drawn  from  the  face  of  the  paper. 

ExcepiionB  overruled.    Nonsuit  confirmed. 

Appleton,  C.  J. ;  Cutting,  Kbnt,  Danforth,  and  Tapley, 
JJ.,  concurred. 


State  of  Maine  vs.  David  H.  Corson. 
Perjxury^ndictmeni  far.    ConstUiUkmal  law. 

The  lef^islatare  did  not  ezoeed  its  constitutional  power  in  prescribing  in  R.  8.  o. 

122,  §  4,  the  form  of  an  indictment "  for  committing  peijury  before  any  court  or 

tribunaL- 
An  indictment  drawn  in  accordance  with  the  form  prescribed  is  good ;  and  it  need 

not  be  distinctly  aUeged  that  the  words  set  forth  as  the  testimony  given  were 

false. 

On  exceptions. 

The  defendant  was  charged  with  committing  perjury  by  an  in- 
dictment of  the  following  tenor,  omitting  the  simply  formal  parts : 
**'  The  jurors  for  the  State  aforesaid,  upon  their  oaths  present, 
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that  David  H.  Corson,  of  Athens,  in  the  county  of  Somerset,  and 
State  of  Maine,  at  Norridgewock,  in  the  said  county  of  Somerset, 
on  the  twenty-fourth  day  of  September,  in  the  year  of  our  Lord, 
eighteen  hundred  and  seventy,  appeared  as  a  witness  in  a  proceed- 
ing in  which  Timothy  Eaton  and  David  H.  Corson  were  parties, 
then  and  there  being  heard  before  a  tribunal  of  competent  jurisdic- 
tion, and  committed  the  crime  of  perjury,  by  testifying  as  follows : 
I  (meaning  the  said  David  H.  Corson),  gave  the  note  on  which 
this  suit  was  brought  (meaning  the  suit  or  proceeding  in  which  the 
said  David  H.  Corson  was  then  testifying),  to  Caroline  Noyes,  for 
two  hundred  dollars,  on  Sunday.  I  (meaning  the  said  David  H.. 
Corson),  executed  and  delivered  the  note  (meaning  the  note  above 
described),  and  received  said  money  on  Sunday.  The  note  (mean- 
ing the  note  above  described),  was  not  dated  the  day  I  (meaning 
the  said  David  H.  Corson),  executed  and  delivered  it  (meaning 
said  note),  to  Caroline  Noyes.  There  was  no  person  or  persons  in 
the  room  when  I  (meaning  the  said  David  H.  Corson),  gave  Caro- 
line Noyes  the  note,I  (meaning  the  said  David  H.  Corson),  am 
testifying  concerning  excepting  myself  (meaning  the  said  David 
H.  Corson),  Cyrus  Corson  my  son,  and  Caroline  Noyes ;  which 
said  testimony  was  material  to  the  issue  then  and  there  pending  in 
said  proceeding,  against  the  peace  of  said  State,"  etc. 

The  defendant  having  first  obtained  leave  to  plead  anew,  demurred 
to  the  indictment,  and  the  demurrer  was  joined.  The  presiding  judge 
overruled  the  demurrer  and  adjudged  the  indictment  sufficient; 
whereupon  the  defendant  alleged  exceptions. 

T.  B.  Reedj  attorney-general  for  the  State. 

J.  H.  WebsteTy  for  the  defendant,  contended  that  the  statute,  on 
which  the  indictment  was  based,  is  in  contravention  of  the  common 
law,  and  should  not  be  extended  by  construction. 

By  the  common  law  every  material  feet  which  serves  to  consti- 
tute the  offense  charged  should  be  alleged,  with  precision  and  cer- 
tsdnty,  as  to  time  and  place.  State  v.  Hiurston^  35  Maine,  205 ; 
State  V.  Bakery  34  Maine,  62  ;  State  v.  Hanson^  39  Maine,  837 ; 
State  V.  Flummery  50  Maine,  217. 
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"  Alleged  to  be  fiJse  "  require  that  the  testimony  set  out  be 
alleged  to  be  &lse.  It  was  necessaiy  at  common  law,  and  the  stat- 
ute does  not  do  away  with  the  necessity.    Archb.  Cr.  PL  570, 671. 

Every  allegation  may  be  true  and  no  crime  committed. 

It  is  not  alleged  that  any  oath  was  administered.  The  form  re- 
quires that  there  should  be  **  set  out  the  matter  sworn  to." 

An  allegation  that  the  defendant "  willfiilly  and  corruptly"  swore 
fiJsely,  R.  S.  c.  122,  §  1;  for  although  the  testimony  was  on 
oath  and  felse,  yet,  if  not  willful  and  corrupt,  perjury  was  not  com- 
mitted.   1  Hawk,  669,  §  2. 

Kent,  J.  The  respondent  demurs  to  the  indictment  against  him 
for  peijury.  It  is  very  clear  that  the  indictment  is  bad  in  many 
particulars,  if  considered  under  the  old  rules  of  the  common  law, 
or  of  our  former  practice  and  decisions.  Indeed,  the  criminal 
pleader  found  great  difficulty  in  so  framing  an  indictment  for  per- 
jury, that  it  could  stand  the  searching  examination  and  technical 
objections  thereupon  raised  by  astute  counsel.  And  the  records  in 
all  the  States  show  that  it  had  become  extremely  difficult  to  pursue 
a  perjurer  to  final  judgment  and  sentence,  however  clear  his  guilt, 
or  however  atrocious  his  crime. 

In  1865,  our  legislature  undertook  to  simplify  the  form  of  pro- 
ceedings for  this  oflFense,  and  to  give  a  form  of  an  indictment 
"against  persons  for  committing  peijury  before  any  court  or  tribu- 
nal," declaring  that  one  "  drawn  substantially  as  therein  set  forth, 
shall  be  deemed  sufficient  in  law."  Then  follows  a  form,  which 
is  adopted  in  the  case  at  bar,  in  all  particulars,  except  in  the  wordfl 
included  in  brackets.  It  is  in  reference  to  one  of  the  sentences  in 
brackets  that  the  question  arises. 

The  form  given  declares  that  the  accused  appeared  as  a  witness 
in  a  case  between  parties  named,  then  and  there  being  heard  before 
a  tribunal  of  competent  jurisdiction,  and  committed  the  crime,  of 
perjury,  by  testifying  as  follows.  The  form  then  contains  in  brack- 
ets these  words  ["  here  set  out  the  matter  sworn  to  and  alleged  to 
be  fiJse  "],  and  concludes  as  follows, — which  said  testimony  was  ma^ 
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terial  to  the  issae  then  and  there  pending  in  said  proceeding,  against 
the  peace,  etc. 

It  is  objected  that  there  is  no  averment  in  this  indictment  that 
the  words  set  forth  as  the  testimony  given  were  false ;  and  it  is 
urged  that  the  falsity  of  the  words  is  the  essence  of  the  oflFense.  It 
is  undoubtedly  tnie  that  it  is  one  essential  element.  The  govern- 
ment reply  to  this,  that  the  averment  that  he  *'  committed  perjury 
by  testifying  as  follows," — ^giving  his  language  is,  in  fact,  a  sufficient 
averment  that  the  words  were  not  true.  He  could  not  commit  the 
crime  of  perjury  by  testifying  in  those  words,  unless  they  were 
false. 

The  object,  evidently,  of  the  legislatiure  was  to  simplify  and  re- 
duce the  essential  allegations  to  the  fewest  possible  particulars, 
retaining  the  charge  of  a  distinct  offi3nse.  This  court,  in  State  v. 
Learned^  47  Maine,  426,  has  recognized  and  admitted  the  right  of 
the  legislature  "  to  modify  or  simplify  the  forms  in  criminal  proceed- 
ings, provided  the  essential  matters  which  clearly  set  forth  an  ofFende, 
and  which,  being  proved,  constitute  the  offense,"  are  retained.  But 
"  the  legislature  cannot  dispense  with  the  requirement  of  a  distinct 
presentation  of  an  offense  against  law."  That  case  simply  declares 
that  a  man  cannot,  under  the  constitution,  be  compelled  to  answer 
to  a  complaint  fop  acts  not  presented,  either  generally  or  specifically, 
in  a  written  accusation.  Otherwise,  the  absurd  record  would  be 
presented  of  a  case  where  a  person  is  sentenced  to  punishment  for 
matters  which,  on  the  face  of  the  record,  show  no  offense  against 
the  law."  Such  a  record  would  be  no  defense  against  another  in- 
dictment for  any  crime. 

The  question  then  is,  whether  this  indictment  charges  distinctly 
the  crime  of  perjury  ?  It  certainly  does  not  contain  the  allegations 
of  the  several  particulars  which  make  up  the  offense  as  defined  by 
the  statute  or  by  the  common  law.  But  the  respondent  is  distinct- 
ly charged  with  having  "  committed  the  crime  of  pequry  by  testi- 
fying as  follows," — in  a  matter  between  two  parties  named,  before 
competent  tribunal,  and  that  the  testimony  was  material  to  the  a 
issue. 
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The  crime  of  perjury  is  thus  defined  in  the  statute,  R.  S.  of  1857, 
c.  122,  §  1 :  "Whosoever,  when  required  to  tell  the  truth  on  oath  or 
affirmation  lawfully  administered,  willftJly  and  corruptly  swears  or 
affirms  falsely  to  any  material  matter  in  ^  proceeding  before  any 
court  ...  is  guilty  of  perjury." 

The  insertion  of  the  allegation  alone,  that  the  testimony  was  false, 
would  not  be  sufficient  to  cover  the  whole  definition.  That  em- 
braces the  essential  point,  that  the  testimony  was  given  "  willfully 
and  corruptly."  And  the  fact  that  an  oath  was  administered  law- 
fully must  also  be  proved.  So  that  it  would  not  make'this  indictment 
sufficient,  before  this  statute,  if  it  had  alleged  that  the  words  spoken 
were  "false."  They  might  be  untrue,  and  yet  it  might  not  be  per- 
jury in  a  witness  using  them.  He  must  use  them,  knowing  them 
to  be  felse,  and  willfully  and  corruptly. 

The  whole  matter  thus  resolves  itself  into  this  question, — Does 
the  allegation  that  the  party  charged  has  committed  perjury,  ex  vi 
Urminiy  import  and  charge  all  the  particulars,  which  by  law  consti- 
tute that  crime. 

When  a  person  is  charged  with  having  committed  the  crime  of 
peijury,  in  testimony,  as  a  witness,  which  is  fully  set  out,  given  on 
the  trial  of  a  case,  between  parties  named,  on  a  particular  day  stated, 
before  a  competent  tribunal,  on  matters  material  to  the  issue,  he  is 
thereby  directly  charged  with  all  that  goes  to  make  up  the  oflFense. 
He  could  not  be  found  guilty  of  the  perjury  charged  until  evidence 
is  produced  which  proves  him  guilty  of  every  particular  embraced 
in  the  definition  of  pequiy. 

Such  an  indictment  gives  sufficient  notice  to  the  accused  of  "  the 
nature  and  cause  of  the  accusation  against  him  "  required  by  the 
constitution.  It  is  also  sufficientiy  distinct  as  to  time,  place,  and 
language,  to  protect  the  respondent  from  being  '*  twice  put  in  jeop- 
ardy for  the  same  offense." 

It  is  objected  further,  that  the  form  itself  contains  a  requirement 
that  there  should  be  a  distinct  averment  that  the  testimony  was 
fidse.  In  the  form,  following  the  words  "  committed  the  crime  of 
perjury,  by  testifying  as  follows,"  are  these  words  included  in 
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brackets,  [^^here  set  out  the  matter  sworn  to  and  alleged  to  be 
false"]. 

Words  within  brackets  are  not  regarded  as  in  themselves  a  part 
of  the  prescribed  form.  They  are  generally  merely  indicative  of 
the  place  where  certain  matters,  which  are  peculiar  to  the  particu- 
lar case  in  which  the  form  is  to  be  used,  but  not  general  or  appli- 
cable to  all  cases,  are  to  be  inserted. 

In  this  form  the  words  within  brackets,  above  quoted,  do  not 
necessarily  require  a  new  and  distinct  affirmation  that  the  words 
were  false,  but  may  as  well  refer  to  the  allegation  of  fidsehood  em- 
bodied and  embraced  in  the  word  "  perjury,"  before  used.  If  the 
legislature  had  intended  that  the  form  should  require  a  distinct 
allegation  of  falsehood,  it  would  doubtless  have  inserted  it  in  the 
body  of  the  form,  in  the  same  manner  as  it  has  the  allegation  of 
materiality  and  other  matters.  But  it  is  hardly  to  be  presumed 
that  it  was  their  intention  to  insert  simply  an  allegation  of  falsehood, 
which,  ad  we  have  seen,  would  not,  alone,  have  included  the  essen- 
tial elements  of  perjury. 

We  have  heretofore  decided  that  an  indictment  charging  that 
the  respondent,  at  a  time  and  place  named,  '^  did  keep  a  drinking- 
house  and  tippling-shop,''  was  sufficient.  Utate  v.  Oodej/^  45  Maine, 
485.  The  court  in  Massachusetts  gave  a  similar  decision  in  Comr 
monwealth  v.  Ashlet/y  2  Gray,  356.  In  the  latter  case  it  is  said  that 
^^  We  are  of  opinion  that  this  is  a  case  in  which  an  indictment  so 
framed  is  sufficient ;  because  no  allegation  of  anything  more  than 
those  words  import,  ex  vi  terminarum^  is  necessary  in  order  to  show 
that  the  defe^ndant  has  committed  the  statute  offense." 

We  conclude  that  the  legislature  has  not  exceeded  its  constitu- 
tional power  in  prescribing  this  simpler  form  of  an  indictment;  and 
that  this  indictment  contains  all  that  the  form  they  established  re- 
quires. Exceptions  overruled.    Indictment  adjudged  good. 

Case^  as  by  agreement^  to  stand  for  trial. 

Appleton,  C.  J. ;  Cutting,  Barrows,  Danforth,  and  Tap- 
ley,  JJ.,  concurred. 
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LuTHEB  S.  Whittier  vs.  Lorenzo  McIntyre. 
Fences — removal  of  by  surveyor  —  trespass  for. 

An  action  of  trespass  cannot  be  maintained  against  a  snrreyor  of  highways  for 
removing  fences  standing  within  the  limits  of  the  location  of  a  highway  in  his 
district,  when  their  continuance  has  been  less  than  forty  years  next  after  the 
location  of  the  highway. 

It  is  not  essential  that  the  unlawfal  existence  of  sach  fences  should  be  established 
on  indictment  and  conviction  nnder  B.  S.  c.  18,  $  76,  prior  to  such  removal. 

On  report. 

Trespass  for  removing  the  plaintiff's  ^nce  on  the  east  side  of 
the  road  leading  by  the  plaintiff's  fitrm  in  Norridgewock. 

It  appeared  from  witnesses  called  by  the  plaintiff,  that  a  road  had 
been  traveled  on  the  spot,  substantially  where  the  location  was 
made  in  1832,  more  than  fifty  years ;  that  a  fence  was  standing 
along  said  road,  opposite  a  portion  of  what  is  now  the  plaintiff's 
fiuna,  for  forty-five  years ;  that  the  fence  there  was,  substantially, 
in  the  place  where  the  fence  taken  down  by  the  defendant  was 
located,  excepting  one  or  two  crooks  of  the  old  fence  were  straight- 
ened by  the  new  one ;  that  the  land  in  front  of  the  plaintiff's  house 
was  cleared  more  than  forty-five  years  ago ;  and  the  fence  wOtS 
made  clear  across  the  lot,  on  the  east  side,  thirty-three  years  ago. 

The  records  of  the  town  of  Norridgewock  were. put  in  showing 
a  vote  of  the  town  passed  at  a  legal  meeting  held  March  7, 1814, 
accepting  a  road  laid  out  by  the  selectmen.  The  vote  described 
the  first  terminus  as  "  beginning  on  the  west  side  of  the  river, 
where  the  road  leading  from  Somerset  bridge  intersects  the  river 
road,"  then  recited  the  courses  and  distances  of  the  contemplated 
road,  without  mentioning  the  width. 

Also  a  vote  passed  at  a  legal  meeting  held  Sept.  10, 1882,  accept- 
ing a  town  road  laid  out,  according  to  the  report  of  the  selectmen, 
as  follows :  Then  followed  a  description  of  the  terminus,  and  a  re- 
cital of  the  several  courses  and  distances,  covering,  substantially, 
the  same  land  as  that  of  1814,  *'  the  road  to  be  four  rods  wide,  one- 
half  on  each  side  of  the  above  courses,  but  so  as  not  to  exclude 
any  part  of  the  road  as  now  traveled  or  made." 
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Isaac  Winslow,  called  by  the  defendant,  testified,  substantially, 
that  at  the  request  of  the  selectmen  of  Norridgewock,  he  run  out 
the  road  in  accordance  with  the  record  of  1832,  and  had  no  diffi- 
culty in  satisfying  himself  where  the  location  was ;  that  he  run  the 
center  line,  and  the  selectmen  measured  two  rods  each  way  from 
the  line ;  that  the  fence  removed  was  less  than  two  rods  from  the 
center  line  ;  and  that  the  two  rods  from  the  center  line  embraced 
all  the  road  as  now  traveled. 

It  appeared  that  the  plaintiff  was  notified  to  remove  the  fence 
before  it  was  removed  by  the  defendant. 

The  selectmen  directec^  in  writing,  the  defendant  to  remove  all 
obstacles,  including  fences,  from  the  limits  of  the  road,  as  estab- 
lished by  Isaac  Winslow  in  Dist.  No.  25. 

If  the  action  could  not  be  ihaintained,  the  plaintiff  was  to  become 
nonsuit. 

Siram  Knowltm^  for  the  defendant. 

Tapley,  J.  The  attempted  location  of  1814  was  void  for  un- 
certainty. No  width  of  way  was  mentioned,  and  it  may  as  well  be 
assumed  to  be  two  rods  wide  as  four,  and  vice  verm. 

The  location  of  1832  established  a  way  by  metes  and  bounds  and 
by  courses  and  distances.  It  then  became,  for  the  first  time,  a 
legally  established  way,  the  bounds  of  which  could  be  made  certain 
by  records  or  monuments. 

The  continued  use  of  the  way,  and  the  repairing  of  it  from  time 
to  time  after  this  location,  was  a  sufficient  acceptance  of  it  as  thus 
located  and  defined. 

The  fences  having  existed,  as  found  at  the  time  of  their  removal, 
for  a  period  of  less  than  forty  years  after  location  in  1832,  are  not 
to  be  deemed  the  true  bounds  thereof,  and  the  length  of  time  they 
had  thus  existed  will  not  justify  their  continuance  thereon  if  within 
the  limits  of  the  location.     R.  S.  c.  18,  §  72. 

The  evidence  is  sufficient  to  justify  the  conclusion  that  the  fence 
removed  was  within  the  location.  Taking  the  whole  testimony  of 
the  surveyor  into  consideration,  with  no  evidence  offered  by  plain- 
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tiff  to  contradict  it,  we  think  that  it  establishes  at  least  a  prima 
facie  case.  Had  the  fences  been,  in  fact,  without  the  limits  of  the 
location,  this  fact  could  have  been  made  apparent  by  as  careful  and 
particular  running  as  the  plaintiff  contends  should  have  been  made. 

At  present  we  have  the  testimony  of  the  surveyor  that  he  "  had 
no  difficulty  in  satisfying  himself  where  the  location  was,"  and  that 
several  men  were  on  the  ground  and  pointed  out  or  stated  where 
the  starting-point  was.  This,  as  before  remarked,  with  no  testi- 
mony concerning  it  offered  by  plaintiff,  we  think  authorizes  the 
conclusion  that  the  surveyor  did  start  at  the  right  point. 

No  question  is  made  as  to  the  regularity  of  the  proceedings  in 
making  the  location  anterior  to  the  acceptance  of  the  return. 

It  is  suggested  that  inasmuch  as  the  statute  provides  that  such 
fences  may  be  removed  "  on  indictment  and  conviction,"  no  other 
mode  could  be  resorted  to  for  their  removal.  Undoubtedly  the 
fiu^t  of  their  illegal  existence  may  be  established  conclusively  upon 
the  party  by  proceeding  by  indictment,  and  a  removal  afterward 
take  place  ;  but  we  do  not  understand  that  towns  must  first  estab- 
lish that  fact  by  such  a  proceeding.  It  may  be  the  safer  way  so  to 
do,  as  in  no  event  can  they  then  be  made  liable  for  their  removal. 
It  is  not,  however,  the  &ct  that  a  conviction  has  been  had  upon 
such  proceedings  that  gives  the  right  of  removal,  but  it  is  the  fact 
they  are  illegally  existing  there.  The  record  of  conviction  is  only 
the  evidence  of  that  which  gives  the  right. 

The  town  had  a  right,  under  the  location,  to  have  the  whole  road 
unincumbered  with  such  matter.  The  plaintiff  had  no  right  of 
possession  within  the  lines  of  the  location  which  could  be  incon- 
sistent with  this  right  of  the  town.  The  removal  by  the  town, 
therefore,  of  these  incumbrances  violated  no  right  of  possession 
held  by  the  plaintiff,  and  trespass,  therefore,  cannot  be  maintained 
against  them,  or  their  servants  acting  under  their  authority.  Under 
the  agreement  of  the  parties,  the  entry  must  be 

Plaintiff  nonsuit. 

Appletok,  C.  J. ;  Cuttino,  Kent,  Baeeows,  and  Danpoeth, 
JJ.,  concurred. 
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«  Prescott  v.  Prescott. 

Joseph  Peescott,  in  error,  vs.  Rebecca  E.  Prescott. 
Libel  for  divorce— practice.    Alimony,    Costa,    Errorf  lohen  U  wUt  not  lie. 

After  a  decree  of  divorce  a  vinculo  on  a  libel  in  behalf  of  the  wife,  the  court  maj, 
on  motion  or  petition,  decree  to  her  a  specific  earn  instead  of  alimony,  althongh 
such  claim  is  not  specifically  set  out  in  the  libel.  ^ 

And  such  a  decree  may  be  made  during  the  pendency  of  the  libel,  at  any  term 
subsequent  to  the  decree  of  divorce. 

Error  will  not  lie  because  of  the  allowance  of  costs  in  behalf  of  the  wife  to  whom 
a  divorce  a  vincxdo  has  been  decreed  upon  her  libel. 

Nor  because  no  deduction  from  the  libelant's  costs,  as  taxed,  was  made  of  the 
sum  paid  by  the  libelee  under  the  order  of  the  court  to  enable  her  to  prose- 
cute her  libeL 

Kor  because  the  specific  sum  allowed  instead  of  alimony  was  united  in  the  exe- 
cution in  one  sum,  with  such  amount  of  the  unpaid  monthly  installments, 
ordered  to  be  paid  by  the  libelee,  as  accrued  after  commitment,  for  contempt 
in  not  paying  those  theretofore  ordered. 

Generally,  error  will  not  lie  when  the  questions  of  law  raised  by  the  assignments 
might  have  been  presented  to  the  law  court  in  some  other  form. 

WBrr  OF  error  to  reverse  a  decree  of  the  court  against  the  plain- 
tiff in  a  libel  for  divorce  a  vincuio,  wherein  the  defendant  was  libel- 
ant.    The  writ  was  dated  Nov.  9, 1868.    The  errors  assigned  were 

1.  "  In  making  a  decree  in  and  by  which  the  said  Joseph  Pres- 
cott was  ordered  and  required  to  pay  to  the  said  Rebecca  E.  Pres- 
cott the  sum  of  six  hundred  dollars  instead  of  alimony ;  and  also  in 
entering  up  of  judgment  against  the  said  Joseph  for  said  sum  of  six 
hundred  dollars  in  pursuance  of  said  decree,  there  being  no  prayer, 
claim,  or  demand  for  alimony,  or  for  a  specific  sum  of  money  in 
lieu  thereof,  set  forth  or  contained  in  said  libel,  or  in  any  other  prop- 
er plaint,  process,  or  proceeding  upon  which  such  decree  and  judg^ 
ment  could  be  founded  or  predicated. 

2.  ^^  Because  the  court  ordered  that  said  libelant  be  allowed  her 
taxable  costs,  under  which  order  costs  were  taxed  at  6ne  hundred 
and  twenty-one  dollars  and  seventy-five  cents,  for  which  sum  judg- 
ment was  entered  up  as*  costs,  and  for  which  a  writ  of  execution 
issued. 
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8,  "  For  that  no  deduction  from  the  libelant's  costs  (as  taxed) 
was  made  of  the  several  sums,  amomiting  in  all  to  forty-five  dol- 
lars, paid  by  said  Joseph,  under  orders  of  court,  on  the  application 
of  said  libelant,  as  suitable  sums  to  defray  her  expenses  in  the  pros- 
ecution of  her  said  libel. 

4.  ^^  And  for  that  the  court  ordered  also  that  execution  issue  for 
the  amount  of  such  monthly  installments,  ordered  to  be  paid  by  said 
libelee,  as  have  accrued  since  his  commitment  to  jail,  and  that  in 
pursuance  of  said  order,  judgment  was  rendered  against  him,  for 
for  the  sum  of  eighty  dollars  in  addition  to  the  sum  of  six  hundred 
dollars  allowed  in  lieu  of  alimony  as  aforesaid,  and  execution  for  said 
Bums  amounting  to  six  hundred  and  eighty  dollars  and  costs  as.  afore- 
said, was  issued  and  levied  upon  the  real  estate  of  said  Joseph  in 
full  satisfaction  of  said  execution  and  all  fees  that  accrued  thereon 
while  the  said  Joseph  was  imprisoned  for  the  non-payment  of  said 
sum  of  eighty  dollars." 

The  defendant  pleaded  the  general  issue. 

It  appeared  from  the  record  that  the  plaintiff  in  error  was,  at  the 
April  term,  1868,  committed  to  jail  by  virtue  of  a  warrant  of  com- 
mitment for  not  complying  with  the  order  of  court  requiring  him 
to  pay  to  the  clerk  the  sum  of  twenty  dollars  on  the  last  day  o£  each 
and  every  month  for  the  use  of  the  defendant  in  error,  etc.;  and 
was  confined  in  jail  until  discharged  (mi  habeas  corpus  at  the  follow- 
ing October  term. 

The  concluding  prayer  of  the  libel  was, — 

"  Your  libelant  prays  that  your  honors  will  further  decree  that 
she  may  have  the  care  and  custody  of  her  said  children,  with  suita- 
ble provisions  for  their  support ;  and  that  pending  this,  her  libel, 
suitable  decrees  may  be  made  that  the  said  Joseph  furnish  a  proper 
sum  of  money  to  enable  her  to  prosecute  the  same,  and  for  her  sep- 
arate support,  and  for  the  custody  and  support  of  the  said  children, 
and  that  such  other  orders  and  decrees  may  be  made  as  to  law  and 
justice  shall  appertain." 

The  remaining  essential  facts  as  they  appear  by  the  record  will 
be  found  in  the  opinion. 
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Wales  Huhbard^  for  the  plaintiff. 

R.  S.  c.  60,  §  6,  does  not  contemplate  a  decree  of  "  reasonable  ali- 
mony out  of  his  (husband's)  estate,  having  regard  to  his  ability"  or 
"  instead  of  alimony  a  specific  sum  "  without  its  being  claimed  in 
the  libel  and  due  notice  given  to  the  husband,  that  he  may  be  pre- 
pared to  show  what  would  be  reasonable,  etc.  The  statute  gives 
the  power  on  suitable  process  and  notice. 

By  R.  S.  c.  104,  §  11,  "  when  a  demandant  recovers  judgment 
in  a  writ  of  entry,  he  may  therein  recover  damages  for  the  rents 
and  profits,"  and  "  for  any  destruction  and  waste."  But  "  may  " 
he  do  it  without  declaring  for  it  ?  Or  if  he  claim  "  rents  and  prof- 
its "  in  his  writ,  may  testimony  be  received  to  prove  "  destruction 
and  waste." 

There  is  no  claim  in  the  libel  for  any  alimony  or  specific  sum  in- 
stead of  alimony. 

Other  orders  and  decrees  are  prayed  for  for  support,  etc.,  "pend- 
ing the  libel,"  under  §  5. 

All  the  orders  "  pending  the  trial "  had  been  complied  with.  All 
matters  which  the  respondent  had  been  summoned  to  answer  to  had 
been  fully  adjudicated  on  and  judgment  rendered.  The  case  was 
improperly  continued  thereafter.  Judgment  had  been  rendered 
and  sihould  have  been  recorded  as  of  that  term.  The  defendant 
was  no  longer  in  court  by  counsel,  and  himself  in  prison^  The  de- 
cree was  made  ex-parte. 

A  claim  for  alimony  would  not  authorize  the  court  to  decree  a 
specific  sum  instead  of  alimony.  They  are  entirely  different  propo- 
sitions. 

The  closing  sentence  in  the  prayer  of  the  libel  has  reference  to 
decrees  incidental  to  the  other  decrees  prayed  for.  "  With  other 
due  damages  "  in  a  writ  of  entry  would  not  authorize  judgment  fi)r 
rents  and  profits. 

The  libelant  should  have  filed  a  petition  and  had  it  served  upon 
the  libelee  at  least. 

Formerly  no  costs  were  allowed  or  taxed  in  libels  for  divorce. 
Hence  Pub.  Laws  of  1858,  c.  80,  conferred  authority  to  order  the 
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husband  to  pay  a  suitable  sum  to  the  wife,  etc.,  "  for  her  defense  or 
prosecution." 

Husband  is  not  obliged  to  advance  "  suitable  sum  "  for  her  defense 
and  prosecution  to  pay  her  costs  and  then  her  costs  to  be  taxed  and 
paid  by  him  again  after  suit  is  no  longer  pending.  Otherwise  the 
statute  would  hare  provided  for  a  deduction  of  the  money  already 
paid. 

F.  Adams^  for  the  defendant. 

Applbton,  C.  J.  This  is  a  writ  of  error  in  which  the  plaintiff 
seeks  to  reverse  a  decree  rendered  against  him  in  a  libel  for  a 
divorce,  in  which  the  defendant  in  error  was  libelant. 

The  proceedings  for  a  divorce,  in  some  of  the  States,  are  by  a 
bill  in  equity.  In  others  they  are  by  libel  or  petition.  In  England 
they  are  in  the  ecclesiastical  courts.  Error  only  lies  where  the 
proceedings  are  according  to  the  course  of  the  common  law.  It 
may  well  be  questioned  if  error  can  be  maintained  to  reverse  a  de- 
cree of  divorce.  Waiving,  however,  that  question,  we  will  proceed 
to  examine  the  errors  assigned,  as  they  involve  matters  of  practice 
of  importance  and  of  frequent  occurrence. 

It  appears  from  the  record  that,  after  service  of  the  libel,  the 
plaintiff  in  error,  then  libelee,  entered  an  appearance  and  contested 
the  granting  of  the  divorce ;  that  an  issue  was  formed  and  joined, 
and  a  trial  had  before  the  jury,  who  were  unable  to  agree ;  that  at 
a  subsequent  term  the  cause  was  opened  to  a  jury,  and  then,  by 
agreement,  taken  from  them  and  submitted  to  the  presiding  justice, 
who,  after  a  full  hearing,  decreed  a  divorce ;  that,  pending  the  libel, 
the  court  ordered  the  libelee  to  pay  to  the  clerk,  for  the  libelant,  a 
certain  sum  of  money  for  the  prosecution  of  the  libel,  and  make 
provision  for  her  separate  support  in  a  specified  amount,  to  be  paid 
monthly,  which  not  being  complied  with,  the  libelee  was  committed; 
that  after  the  divorce  was  decreed,  the  caus6  was  continued  from 
term  to  term,  until  August  term,  1868,  when  the  court  further  de- 
creed ^^  That  in  addition  to  the  dower  in  the  libelee's  real  estate,  to 
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which  the  libelant  is  by  law  entitled,  and  in  addition  to  the  sums 
heretofore  ordered  by  the  court  to  be  paid  by  the  said  libelee,  the 
said  libelee  pay  to  the  said  libelant,  instead  of  alimony,  the  sum  of 
six  hundred  dollars,  and  in  default  of  payment  of  the  sum  with  the 
costs  in  this  libel,  legally  taxable  within  twenty  days  from  the  final 
adjournment  of  the  court,  that  execution  issue  for  the  said  sum  of 
six  hundred  dollars  and  taxable  costs,  etc. ;  and  also  that  execution 
issue  for  such  of  the  amounts  of  the  monthly,  installments,  hereto- 
fore ordered  to  be  paid  by  the  libelee,  as  have  accrued  since  his 
commitment  to  jail." 

1.  The  first  error  assigned  is  that  the  court  ordered  the  libelee 
to  pay  the  sum  of  six  hundred  dollars  instead  of  alimony,  "  there 
being  no  prayer,  claim,  or  demand  for  alimony,  or  for  a  specific 
sum  in  lieu  thereof,  set  forth  or  contained  in  the  libelants  said  libel, 
or  in  any  proper  plaint,  process,  or  proceeding  upon  which  such 
decree  and  judgment  could  be  founded  or  predicated." 

The  decree  of  a  specific  sum,  instead  of  alimony,  to  be  paid  by 
the  husband  to  the  wife,  in  case  of  a  decree  of  divorce,  is  in  ac- 
cordance with  R.  S.  1857,  c.  60,  §  6.  The  error  assigned  is  that 
the  libel  contained  no  prayer,  claim,  or  demand  for  alimony,  and, 
therefore,  that  the  court  had  no  authority  to  decree  it  or  any  sum 
in  lieu  thereof. 

The  claim  for  alimony  can  only  arise  after  a  decree  of  divorce. 
Alimony  is  or  may  be  an  incident  to  a  decree.  Jones  v.  JoneSy  18 
Maine,  811.  It  is,  necessarily,  subsequent  thereto.  "  It  may  accom- 
pany the  main  proceedings.  It  may  follow  them  in  the  final  judg- 
ment ;  it  cannot  exist  in  judgment  when  the  divorce,  or  proceed- 
ings for  divorce,  does  not ;  and  it  is  difficult  to  see  on  what  principle 
this  matter  must  be  mentioned  in  the  principal  pleadings,  any  more 
than  in  a  suit  at  common  law,  the  costs  which  the  party  hopes  to 
recover  must  be  so  mentioned."  2  Bishop  on  Marriage  and  Di- 
vorce, §  488.  In  England,  the  claim  for  alimony  is  never  inserted 
in  the  libel.     Brandt's  Law  of  Divorce,  197. 

In  the  English  practice,  the  application  for  alimony  is  by  peti- 
tion, called  an  allegation  of  faculties  which  sets  forth  the  Acuities 
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or  means  of  the  husband,  and  prays  that  alhnonj  may  be  allowed. 
It  has  been,  in  our  practice,  usual  to  insert  the  claim  for  alimony  in 
the  libel,  and  this  we  think  the  better  course;  but  if  this  be  not' 
done,  the  libelant,  by  motion  or  petition,  may,  during  the  pendency 
of  the  libel,  set  forth  her  claim  for  alimony.  The  language  of  the 
statute  implies  that  the  question  of  alimony  is  to  be  presented  for 
adjudication  after  the  decree  of  divorce.  By  R.  S.  c.  60,  §  6, 
"  The  court  may  also  decree  to  her  reasonable  alimony  out  of  his 
estate,  having  regard  to  his  ability." 

The  complaint  is  made  that  alimony  was  allowed  at  a  term  sub- 
sequent to  that  in  which  the  divorce  was  decreed.  But  to  that 
there  can  be  no  valid  objection.  The  motion  for  permanent  ali- 
mony is  not  to  be  made  until  after  a  decree  of  judicial  separation. 
Brown's  Divorce  Court  Practice,  144.  The  proceedings  were  not 
necessarily  concluded  because  the  divorce  was  decreed.  The  cause 
was  continued,  and  it  is  to  be  presumed  that  the  continuance  was 
rightiully  ordered. 

While  the  libel  was  pending,  it  was  subject  to  the  order  of  the 
court.  The  decree  might  be  reversed  and  the  divorce  disallowed. 
As  in  a  default  or  where  a  verdict  hisis  been  rendered,  for  cause 
shown,  the  default  may  be  taken  off  or  a  new  trial  be  granted.  No 
error  exists,  because  the  hearing  of  the  parties,  as  to  the  amount  of 
alimony,  was  had  at  a  subsequent  term,  when  judgment  was  finally 
entered  up.  Before  that  was  done,  the  matter  was  subject  to  the 
order  of  the  court. 

As  the  libel  was  pending,  the  question  of  alimony  might  be  pre- 
sented to  the  court  at  any  time  before  the  final  disposition  of  the 
cause.  The  plaintiff,  in  error,  appeared  by  his  counsel.  Their 
appearance  was  never  withdrawn.  It  is  not  to  be  presumed  that  a 
hearing  was  had  as  to  alimony,  except  on  motion  duly  made,  nor 
that  the  hearing  was  ex-parte. 

2.  If  the  allowance  of  costs  was  a  matter  of  discretion,  the  rec- 
ord shows  they  were  allowed,  and  a  writ  of  error  cannot  be  brought 
to  reverse  a  judgment  purely  discretionary.  If  the  libelant  was 
entitled  to  costs,  as  the  prevailing  party,  no  exception  on  this  point 
can  be  taken  to  the  judgment  allowing  her  costs. 
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3.  The  third  error  assigned  is  that  no  deduction  from  the  libel- 
ant's costs,  as  taxed,  is  made  of  the  several  sums,  amounting  in  all 
to  $45,  paid  by  the  libelee,  under  the  orders  of  the  court,  to  enable 
the  libelant  to  defray  her  expenses  in  the  prosecution  of  her  libeL 
By  R.  S.  1857,  c.  60,  §  6,  the  court  may  order  a  certain  sum  to  be 
paid  the  wife  for  the  prosecution  of  the  libel.  The  aid  of  counsel 
is  required  to  enable  the  wife  to  prosecute.  The  fees  of  counsel 
are  not  taxable  in  the  bill  of  cost.  Yet  they  must  be  paid.  There 
were  two  trials.  The  amounts  paid  are  not  unreasonable  as  a 
compensation  to  the  counsel  engaged  in  the  prosecution.  The 
libelee,  if  he  claimed  a  reduction  from  the  taxable  bill  of  cost, 
should  have  moved  to  be  heard  in  the  taxation  of  costs.  If  he  did, 
then  the  decision  of  the  judge,  without  exception  thereto,  concludes 
the  party.  If  he  did  not,  it  is  his  own  negligence,  of  which  he 
shall  not  be  permitted  to  take  advantage. 

In  Kendall  v.  Kendall,  1  Barb.  Ch.  611,  which  was  a  bill  in  equity 
for  a  divorce,  this  question  arose,  and  Mr.  Chancellor  Walworth 
says :  "  Nor  was  it  intended  that  the  allowance  to  her,  for  costs  and 
expenses  of  the  suit,  should  be  confined  to  the  mere ,  taxable  costs 
as  between  party  and  party.  In  litigated  cases,  where  the  wife  is 
necessarily  subjected  to  extra  expenses  and  counsel  fees,  in  addition 
to  the  taxable  costs  as  between  party  and  party,  the  whole  amount 
which  has  been  advanced  to  h^r,  pendente  lite,  for  costs  and  expenses, 
should  not  be  deducted  from  the  ordinary  bill  of  costs,  as  between 
party  and  party,  to  which  she  is  entitled  under  the  decree.  But  the 
husband  should  only  be  allowed  for  the  balance  of  his  advances  after 
deducting  therefrom  the  necessary  expenditures  of  the  wife,  for 
counsel  fees,  etc.,  which  are  not  included  in  the  ordinary  taxed  bill." 

4.  The  order  of  the  court  was,  that  execution  should  issue  for 
the  sum  allowed  in  lie\i  of  alimony  being  f  600  and  the  amount  of 
such  monthly  installments  heretofore  ordered  to  be  paid  by  the 
libelee  as  have  accrued  since  his  commitment  to  jail,  and  execution 
was  issued  for  said  sums,  amounting  to  $680  and  costs. 

The  libelee,  by  order  of  court,  was  liable  for  both  sums.  The 
court  may  enforce  obedience  to  its  order  by  appropriate  processes. 
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§  6.  The  issuing  execution  for  the  amount  allowed  as  alimony  is 
such  process.  Orrok  y.  Orroky  1  Mass.  341.  The  plaintifF  in  error 
was  not  injured  by  uniting  in  one  execution  the  sum  of  the  unpaid 
monthly  installments  and  the  sum  decreed  in  Ueu  of  alimony.  He 
was  rather  thereby  benefited,  as  the  costs  would  be  less.  It  would 
be  absurd  to  reverse  a  judgment,  even  if  there  was  a  question 
whether  two  executions  should  not  have  bpen  issued  instead  of  one, 
when  the  party  seeking  such  reversal  not  merely  has  lost  nothing, 
but,  on  the  contrary,  has  made  a  slight  gain. 

In  determining  whether  the  proceedings  were  erroneous,  we  must 
look  only  to  the  record.  The  plaintiff  in  error  must  allege  and  prove 
by  the  record  the  errors  therein  to  exist  upon  which  he  relies,  when 
the  errors  are  those  of  law.  K  it  be  a  matter  of  doubt,  the  writ  will 
not  be  granted.  A  judgment  will  not  be  reversed  because  it  may 
be  erroneous.  Flanders  v.  White  Mountain  Bank^  43  N.  H.  383. 
Error  will  not  lie  when  the  party  alleging  it  might  have  appealed. 
Socage  v.  ChMiver^  4  Mass.  171.  No  judgment  can  be  "  reversed 
for  any  want  of  form  which  might  have  been  amended."  Lord  v. 
Pierce^  33  Maine,  350.  The  plaintiff  in  error  was  present  in  court 
by  his  counsel,  and  if  there  was  no  valid  motion  for  alimony  or  there 
was  any  illegality  in  the  proceedings  before  the  court,  the  questions 
of  law  thus  arising  might  have  been  presented  to  the  full  court  by 
exception  or  report.  An  exception  will  be  deemed  as  waived  when 
tiie  party  is  present  and  has  an  opportunity  to  except  and  does  not 
then  avail  himself  of  it.  Peebles  v.  Rand,  43  N.  H.  337.  "We 
flunk,"  observes  Bell,  C.  J.,  "  it  may  well  be  considered  that  a  party 
has  waived  any  objection  to  an  order  or  decision  of  the  court,  to 
which,  being  present  and  having  an  opportunity  to  object,  he  has, 
at  the  time,  taken  no  exception."  When  a  motion  to  dismiss  for 
want  of  service  is  overruled  in  the'  court  below,  the  action  being 
appealable,  the  party  making  it  withdraws  his  appearance  and  is  de« 
fiiulted,  he  cannot  afterwards  bring  error.  Monk  v.  Chiildy  3  Met. 
872.  When  a  party  appeared  by  his  counsel,  and,  before  judgment, 
withdrew  his  appearance,  upon  his  own  motion,  he  must  be  deemed 
to  have  bad  an  opportunity  to  appeal,  and  having  had  this  op- 
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portunity  he  cannot  bring  error.  Howard  v.  JKH,  31  Maine,  420. 
These  principles  apply  to  the  case  at  bar.  The  plaintiff  in  error 
appeared  by  his  counsel.  The  questions  of  law  raised  in  and  by 
this  writ  of  error  might  in  some  form  have  been  presented  to  the 
law  court  for  adjudication. 

If  the  husband  files  no  answer  he  has  no  hciM  standi  at  the  hear- 
ing as  to  alimony.  Brown's  Divorce  Court  Practice,  152.  So,  if 
the  counsel  voluntarily  withdrew  before  the  question  of  alimony  was 
presented  to  the  court  for  adjudication,  it  has  been  seen  that  the 
plairitiff  could  not  bring  his  writ  of  error.  If  being  present,  the 
counsel  omitted  or  neglected  to  raise  the  questions  now  presented 
by  report  or  exception,  his  client  cannot  be  in  a  better  condition, 
than  if  he  had  not  withdrawn.  So  far  as  the  proceedings  in  rela- 
tion to  alimony  are  mere  matters  of  discretion  on  the  part  of  the 
presiding  judge,  they  cdnnot  be  revised  either  by  exceptions  or  writ 
of  error  by  the  full  court. 

Judgmeni  affirmed  with  ooitsfor  the  defendant  in  error. 

CuTTiNo,  Kent,  Babrows,  and  Danforth,  JJ.,  concurred. 
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Joseph  Bradstreet,  petitioner  for  review,  vs.  James  Partridge. 
PeUiUmfor  reoiew.    Writ  of  review.    Practice. 

A  petition  for  the  review  of  an  action  is  to  be  served  and  entered  as  an  inde- 
pendent  proceeding. 

If  a  writ  of  review  be  granted,  the  order  is  entered  under  the  entry  of  the  peti- 
tion, and  all  farther  proceedings  under  the  petition  are  ended. 

Ko  final  judgment  can  be  rendered  under  the  petition  so  long  as  it  is  continued. 

A  writ  of  review  cannot  be  sued  out  until  final  judgment  on  the  petition. 

A  writ  of  review  may  be  sued  out  at  the  next  term  after  final  judgment  on  the 
petition. 

A  writ  of  review  must  be  made  a  new  entry,  and  it  cannot  be  entered,  heard,  or 
determined  under  thb  petition. 

On  report. 

Kent,  J.  A  petition  for  a  review  was  entered  at  April  term, 
1869 ;  granted  at  August  term,  1869  j  writ  of  review  sued  out, 
and  served  and  entered  as  a  new  entry,  Dec.  term,  186d,  the  former 
entry  of  the  petition  for  review  remaining  on  the  docket  by  con- 
tinuance. At  the  April  term,  1870,  by  direction  of  the  presiding 
judge,  the  entry  of  the  writ  of  review  was  dismissed  or  made  a 
misentry,  he  having  directed  that  the  case  on  review  should  pro- 
ceed under  the  entry  of  the  petition,  and  be  tried  and  determined 
under  that  entry.  At  the  next  term,  August,  1870,  the  defendant 
moved  that  the  original  petition  be  dismissed,  as  remaining  on  the 
docket  by  inadvertence  or  mistake.  This  motion  was  overruled, 
and  exceptions  filed  and  allowed.  At  the  December  term,  1870, 
the  plaintiff,  in  review,  moved  for  trial  and  offered  testimony. 

"  The  justice  presiding,  having  doubts  of  the  propriety  of  trying 
the  action  of  review,  under  the  entry  of  the  petition  for  review, 
the  &cts  are  reported  to  the  full  court ;  they  to  direct  such  disposi- 
tion of  the  case  as  the  rights  of  the  parties  require." 

In  our  practice  a  petition  for  a  review  is  not,  in  itself,  a  review  of 
the  action  named.  A  review,  when  granted,  is  not  in  the  nature 
of  a  writ  of  error  to  reverse  a  judgment  for  errors  in  the  record  of 
law  or  &ct.    It  assumes  that  the  former  judgment  is  to  stand,  but 
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allows  the  party  to  review,  the  action,  and  to  obtain,  if  he  can,  a 
new  judgment  in  his  favor,  equal  to  the  former  judgment  against 
him,  or  to  some  part  of  it.  The  statute  points  out  the  mode  by 
which  one  judgment  can  be  offiet  against  the  other,  in  whole  or  in 
part  If  the  first  judgment  has  been  paid,  the  new  judgment 
stands  in  force  and  is  to  be  collected  as  any  original  judgment  may 
be.  It  being,  then,  a  new  and  independent  action,  the  writ  of 
review  is  to  be  regarded  as  .the  foundation  of  the  action,  and  the 
case  is  to  be  entered,  heard,  and  determined  on  that  writ,  under 
the  old  pleadings,  generally,  as  provided  by  the  statute.  It  is  not 
in  court,  by  the  bringing  forward  of  the  old  action,  to  be  tried  anew. 
Nor  is  it,  properly  speaking,  a  new  trial  granted,  as  in  a  case  before 
final  judgment. 

The  legislature  was  aware  that  cases  would  arise  where  a  writ 
of  error  would  not  enable  the  party  to  obtain  right  and  justice,  and 
also  that  after  final  judgment,  with  or  without  satisfection,  it  would 
be  too  late  to  grant  a  new  trial  in  that  action  or  under  that  entry 
on  the  docket.  The  provision  was,  therefore,  made  for  a  review, 
in  the  discretion  of  the  court,  within  a  limited  time.  But  this  is 
not  now  a  matter  of  right.  A  party  cannot  sue  out  a  writ  of  re- 
view at  his  own  motion,  as  he  can  an  original  writ. 

He  must  first  apply  to  the  court,  by  petition,  praying  for  liberty 
to  sue  out  such  writ  of  review.  This  petition  is  to  be  served  and 
entered  as  an  independent  proceeding.  If  denied,  it  is  dismissed 
firom  the  docket.  If  gi*anted,  the  order  is  made  under  the  entry 
of  the  petition,  and  in  either  case  the  petition  has  answered  its 
purpose,  and  all  proceedings  under  the  same  are  ended,  and  it 
should  not  be  brought  forward  on  the  docket  of  the  next  term.  If 
the  prayer  is  sustained,  the  party  sues  out  his  writ  of  review,  as 
before  explained.  This  should  be  entered  as  a  new  action,  and 
cannot  properly  be  entered  or  heard  or  determined  under  the  entry 
of  the  petition  for  review.  There  would  be  great  diflSculty  in 
making  up  adjudgment,  after  a  trial  of  the  new  case,  under  the 
petition. 

If  this  case,  under  the  petition  for  review,  had  not  been  con- 
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tinued,  the  suing  out  and  entering  of  the  writ  of  review  would 
have  been  regular.  But  the  continuance  of  the  case,  after  the 
entry  of  review  granted,  operated  to  prevent  a  final  judgnjent  at 
the  term,  and  so  long  as  it  was  kept  on  the  docket  by  continuance. 
The  writ  of  review  could  not  be  legally  sued  out,  until  final  judg- 
ment was  rendered  and  the  case,  under  the  petition,  ended.  The 
entry,  therefore,  of  the  writ  of  review  was  erroneous,  as  no  final 
judgment  of  the  court  had  authorized  it.  As  long  as  the  petition 
remained  finally  imdisposed  of,  the  entry  might  be  changed  or 
altered  by  the  court.  That  case,  under  the  petition,  is  yet  on  the 
docket,  undisposed  of.  But  no  action  can  be  had  under  it,  by 
which  an  action,  as  under  a  writ  of  review,  can  be  tried.  But  the 
petitioner  can  have  that  case,  under  the  petition,  determined  by 
entry  of  final  judgment.  He  may  then  sue  out  his  writ  oi  review 
at  the  next  term  after  such  judgment  is  entered  upon  the  petition. 
The  case  is  remanded  to  the  court  at  nisipriiUj  to 
be  disposed  of  in  accordance  with  this  opinion. 

Appleton,  C.  J. ;  Cutting,  Barrows,  Danforth,  and  Tap- 
liBY,  JJ.,  concurred. 

Tallman  ^  Larrabee^  for  the  defendant. 


|5t    167^ 

JosiAH  F.  Bates  vs.  Charles  B.  Foster.  ^^^  ^^^ 

Deed—cansiruction  of.    Covenani-^imitaUon  of. 

Tbe  covenants  in  a  deed  of  warranty  are  limited  in  effect  by  the  description  of 

the  grant 
.  In  the  defendant" 9  deed  of  warranty  immediately  sncceeding  a  descriptibn  of  the 
premises  by  metes  and  bounds,  was  the  clause,  **and  meaning  hereby  to  con- 
vey to  the  said  "  grantee  "  the  same  premises  and-  title  as  conveyed  to  me  by  • 
Daniel  Witham,  and  no  more."  The  title  conveyed  to  the  defendant  was  an 
eqnity  of  redeeming  the  land  described  fh>m  a  mortgage,  which  the  defend- 
ant's grantee  was  obliged  to  pay,  and  thereupon  brought  this  action  of  cove- 
nant broken.  Heldf  that  the  defendant's  deed  conveyed  an  equity  of  redemp- 
tion only. 
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On  report. 

Covenant  broken. 

In  support  of  the  action,  the  plaintiff  put  into  the  case  a  deed  of 
warranty,  with  the  usual  covenants  from  the  defendant  to  the  plain- 
tiff, dated  Nov.  21, 1853,  duly  acknowledged  and  recorded,  of  which 
the  part  material  to  an  understanding  of  this  case  was  as  foUoTv-s : 

"  Know  all  men  by  these  presents.  That  I,  C.  B.  Foster,  of 
Richmond,  in. the  county  of  Lincoln  and  State  of  Maine,  in  consid- 
eration of  one  thousand  dollars,  to  me  paid  by  Josiah  Bates  of  the 
aforesaid  Richmond  (the  receipt  whereof  I  do  hereby  acknowl- 
edge), do  hereby  give,  grant,  sell,  and  convey  unto  the  said  Josiah 
Bates,  a  certain  lot  of  land,  together  with  the  house  thereon  stand- 
ing, and  bounded  as  follows,  viz. :  beginning  on  the  street  leading 
from  Levi  E.  Marble's  to  Rev.  Mr.  Barnard's,  and  on  the  south- 
easterly side  of  said  street,  and  at  the  north-westerly  corner  of  land 
occupied  by  Samuel  Brown.  Thence  by  land  of  said  Brown  south- 
erly to  the  land  of  the  Kennebec  &  Portland  Railroad  Company, 
Thence  northerly  by  the  line  of  said  railroad  company  to  within  one 
rod  of  the  line  of  land  of  Dexter  Jack.  Thence  at  right  angles 
with  the  first-described  line  to  the  before-mentioned  street.  Thence 
south-westerly  by  said  street  to  the  place  of  beginning,  and  mean- 
ing hereby  to  convey  to  the  said  Bates  the  same  premises  and  title  as 
conveyed  to  me  by  Daniel  Witham  and  no  more." 

It  appeared  that  there  was  an  outstanding  mortgage  on  the  land 
described,  given  by  one  Bryant  prior  to  the  defendant'*  title,  which 
the  plaintiff  had  been  compelled  to  pay. 

The  defendant  put  in  a  sheriff's  deed  from  Daniel  Witham  to 
himself,  dated  Oct.  28,  1853,  purporting  to  convey  the  right  of  ro- 
deeming  the  mortgage. 

If  the  action  could  not  be  maintained,  the  plaintiff  to  become 
nonsuit. 

1.  The  iSrst  part  of  the  deed  from  defendant  to  plaintiff  is  a  clear 
and  unequivocal  conveyance  of  the  land  described.  It  is  free  from 
all  ambiguity ;  the  clause,  *'  meaning  hereby  to  convey,"  etc.,  is  re- 
pugnant, and  must  be  rejected.  State  v.  ilaylerry^  48  Maine, 
288;  Earhw  v.  Thma%,  15  Pick.  66. 
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2.  If  there  are  two  descriptions,  the  grantee  will  be  entitled  to 
hold  under  that  which  will  be  most  beneficial  to  him.  And  this 
principle  should  be  held  to  descriptions  of  tide,  as  well  as  of  bound- 
aries. Deeds  and  covenants  in  deeds  are  to  be  construed  most 
strongly  against  the  grantor.  Esty  v.  Baker^  50  Maine,  825 ;  Out* 
ter  V.  Tufts^  8  Pick.  272 ;  Melvin  v.  Fro.  of  Locks  and  CanaU  on 

.  Merrimack  River^  5  Met.  28-80,  and  cases  there  cited. 

3.  Though  it  has  been  held  that  in  a  mere  quitclaim  deed  of 
one's  title,  the  covenants  must  be  restricted  to  the  title  conveyed ; 
it  is  claimed  that  the  covenants  should  not  be  so  restricted  in  deeds 
containing  a  clear  and  unambiguous  grant  of  the  land,  though  fol- 
lowed by  such  a  clause  as  is  contained  in  the  deed  given  to  the 
plaintiif. 

A.  USbhey^  for  the  defendant. 

Danpoeth,  J.  This  is  an  action  for  a  breach  of  the  usual  cov- 
enants in  a  deed  of  warranty.  Whether  there  has  been  any  breaxA 
depends  upon  the  construction  to  be  given  to  the  language  used  in 
describing  the  grant  and  the  premises  conveyed ;  for  the  covenants 
in  a  deed  are  limited  in  effect  by  the  description  of  the  grant. 
Soiie  V.  Finney^  16  Gray,  882  and  cases  cited ;  Freeman  v.  Fottef^ 
65  Maine,  608 ;  (Joe  v.  Persons  Unknown^  48  Maine,  482. 

The  defendant's  deed,  after  the  usual  words  of  conveyance 
^  give,  grant,  sell,  and  convey,"  followed  by  a  description  of  the 
pvoimfioe,  kas  thaoa  worcU,  ^^  And  moaning  horeby  to  convey  to  the 
said  Bates  the  same  premises  and  title  as  conveyed  to  me  by  Daniel 
Witham,  and  no  more.*'  It  appears  that  Witham  conveyed  to  the 
defendant  only  an  equity  rf  redemption  firom  a  certain  mortgage  ; 
that  the  same  mortgage  was  still  outstanding  at  the  date  of  the 
defendant's  deed  to  the  plaintiff,  and  that  the  plaintiff  was  subse- 
quently obliged  t6  pay  it. 

Did,  then,  the  defendant,  by  his  deed,  convey  to  the  plaintiff  thd 
interest  which  he  received  from  Witham  and  no  more,  or  did  he 
convey  the  whole  title  to  the  land  and  thereby  covenant  against  the 
subsisting  mortgage? 
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The  defendant,  in  his  deed,  says  he  intended  to  convey  the  same 
he  received  from  Witham  and  ^^no  more."  But  it  is  said  that 
these  words  are  repugnant  to  what  goes  before,  and  are,  therefore, 
void.  Such  a  construction  is  not  admissible  unless  they  are  neces- 
sarily so  inconsistent  that  both  cannot  stand  together.  Whatever 
may  have  formerly  been  the  rules  of  construction  in  this  respect, 
"  in  modem  times,  they  have  given  way  to  the  more  sensible  rule^ 
which  is,  in  all  cases,  to  give  effect  to  the  intention  of  the  parties  if 
practicable,  when  no  principle  of  law  is  thereby  violated."  Pike  v. 
Munroe^  36  Maine,  315. 

It  was  certainly  competent  for  the  grantor  to  convey  just  such 
an  interest  in  the  land  as  he  chose  to  do,  therefore  no  principle  of 
law  prevents  the  giving  effect  to  his  clearly  expressed  intention. 

Nor  is  the  latter  clause  in  the  description  necessarily  repugnant 
to  or  inconsistent  with  the  former.  It  is  undoubtedly  true  that 
what  is  expressly  granted,  cannot  by  subsequent  clauses  be  restrict- 
ed. But  to  have  this  effect,  the  grant  must  be  express  and  specific, 
and  not  general.  Cutler  v.  TuftSj  3  Pick.  272-277;  3  Washb. 
Real  Prop.  3d  ed.  370. 

The  words  "  give,  grant,  sell,  and  convey"  do  not,  of  themselves, 
imply  a  warranty.    Allen  v.  Sayward^  5  Maine,  230. 

Nor  do  they  expressly  and  specifically  convey  the  whole  title, 
but  are  rather  words  of  general  description,  susceptible  of  expla- 
nation or  modification  by  other  appropriate  language.  They  are 
just  as  applicable  to  the  conveyance  of  a  right  of  redemption  as  to 
the  grant  of  a  fee. 

If  the  words,  "  same  title  conveyed  to  me  by  Daniel  Witham," 
had  immediately  followed  the  words,  "  give,  grant,"  etc.,  no  doubt 
could  then  have  been  raised  as  to  the  meaning  of  the  language  or 
the  intention  of  the  parties,  and  the  use  of  the  words  would  have 
been  entirely  appropriate.  The  right  of  redemption,  and  that 
alone,  would  have  been  conveyed. 

It  can  make  no  difference  that  the  qualifying  phrase  is  further 
on  in  the  sentence.  It  is  still  a  part  of  the  description  of  the  title 
conveyed.    The  latter  words  explain  the  former,  and  are  fit  and 
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appropriate  for  that  purpose.  They  do  not  destroy  or  take  away 
the  meaning  and  effect  of  the  first,  either  in  relation  to  the  whole 
grant  or  any  portion  of  it,  but  are  simply  an  explanation. 

Taking  the  whole  description  together,  giving  each  word  its 
proper  signification,  as  modified  by  its  connections,  and  the  meaning 
is  free  firom  ambiguity ;  but  leave  out  the  latter  part,  and  it  is  quite 
as  clear  that  we  fail  in  giving  effect  to  the  intention  of  the  parties. 

Adopting  another  test,  and  we  are  led  to  the  same  conclusion. 
For  the  words  "  meaning  the  same  title  conveyed  to  me  by  With- 
am,  substitute  ^^  subject  to  the  mortgage  named,"  the  meaning  would 
be  unchanged.  The  title  conveyed  would  be  the  same  as  that  ob- 
tained of  Witham.  This  would  bring  it  directly  within  the  com- 
mon practice  of  reservation,  and  exceptions  made  in  deeds  and 
within  the  principle  settled  in  numerous  cases.  Kinnear  v.  Lowell^ 
84  Maine,  299 ;  Freeman  v.  Foster^  55  Maine,  508 ;  Higgins  v. 
Wasffott,  34  Maine,  305 ;  Cole  v.  Coburn,  18  Pick.  397 ;  Chenertf 
v.  Stevem,  97  Mass.  77. 

We  are,  therefi>re,  of  the  opinion,  that,  both  upon  principle 
and  authority,  the  two  clauses  in  the  deed  are  not  repugnant  but 
may  stand  together,  and  the  former,  as  explained  by  the  latter, 
must  be  considered  as  the  true  meaning  of  the  deed. 

Plaintiff  nonnnt. 

Applbtow,  C.  J.J  Cttttino,  Kent,  Barbows,  and  Taplkt, 
JJ.,  concorred. 
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Artemas  Bigelow,  administrator,  vs.   Warren  Foss  and 

another. 

Mortgage  on  real  estate  ^oeHon^deelaratione  qf  hen^ciary  admissible. 

SstoppeL 

If  the  only  sarviving  beneficiary  named  in  a  mortgage  of  real  estate  actively  aid 
and  assist  the  mortgager  in  selling  and  conveying  by  deed  of  -warranty  tb« 
mortgaged  premises  to  a  third  person  without  mentionlDg  her  own  claim,  and 
such  third  person,  relying  npon  the  joint  representations  of  the  mortgager  and 
such  beneficiary,  and  without  suspecting  that  theie  was  any  incumbrance  npon 
the  premises,  thereupon  purchased  the  same  for  their  fUll  value,  she  is  thereby 
estopped  to  set  up  any  claim  under  the  mortgage. 

Nor  can  such  estoppel  be  avoided  by  the  fact,  that  the  plaintiff  of  record  is  pros- 
ecuting the  suit  as  the  administrator  of  the  estate  of  the  mortgager,  who  stood 
in  the  relation  of  trustee  of  the  other  beneficiary. 

The  declarations  of  the  real  party  in  interest,  though  his  name  does  not  appear 
as  the  party  of  record,  are  competent  evidence  against  him. 

Thus,  in  the  trial  of  a  real  action,  brought  for  the  sole  purpose  of  enforcing  a 
claim  for  the  life-maintenance  of  the  surviving  widow  of  the  mortgagee,  in  the 
name  of  the  administrator  of  the  mortgager,  on  a  mortgage  conditioned  for  the 
midntenance  of  the  mortgagee  and  his  wife,  her  acts  and  declarations  tending 
to  show,  that,  at  the  time  of  the  mortgager's  conveyance  of  the  mortgaged 
premises  by  deed  of  warranty  to  the  defendant's  grantor  since  the  death  of  her 
husband,  she  knew  the  sale  was  contemplated,  and  actively  aided  and  assisted 
In  bringing  about  the  sale  of  the  premises  at  their  full  value,  and  urge«i  the 
mortgager's  grantee  to  purchase  without  mentioning  her  daim,  and  relying 
npen  the  joint  representations  of  the  mortgager  and  the  widow,  he  did  pur- 
chase without  suspecting  there  was  any  incumbrance  upon  the  premises.  Heldt 
that  the  facts  constitute  a  defense,  and  that  they  are  admissible  in  evidence. 

On  report. 

Writ  of  entry  brought  by  the  plaintiff  as  administrator  on  the 
estate  of  Lemuel  Fletcher,  deceased,  upon  a  mortgage  given  by 
Asher  P.  Fletcher  to  said  Lemuel  on  March  6,  1857,  and  duly 
recorded. 

The  case  is  su£Sciently  stated  in  the  opinion. 

Hiram  KnotpUon^  for  the  plaintiff. 
2>.  2>.  Stewart^  for  the  defendants. 
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Barrows,  J.  The  plaintiff,  as  administrator  of  Lemuel  Fletcher, 
brings  this  action  upon  a  mortgage  given  in  1857  by  Asher  Fletcher 
to  said  Lemuel,  conditioned,  among  other  things,  for  the  mainte- 
nance of  said  Lemuel  and  his  wife  Betsey  during  their  natural  lives 
and  the  life  of  the  survivor  of  them.  It  was  conceded  at  nisiprius 
that  all  the  conditions  of  the  mortgage  had  been  fulfilled  with  this 
exception ;  since  the  date  of  a  certain  warranty  deed  of  the  prem- 
ises given  by -Asher  Fletcher,  after  the  death  of  Lemuel,  to  David 
Bowman  under  whom  the  defendant  Foss  claims,  Betsey  Fletcher, 
who  is  still  living,  has  received  no  support  from  Asher's  grantees. 
This  suit  is  brought  to  enforce  her  claim  for  a  life-maintenance,  and 
for  this^purpose  only.  The  defendant  offered  in  testimony  the  acts 
and  declarations  <^  Betsey  Fletcher  at  the  time  of  the  sale  of  the 
premises,  by  Asher  to  Bowman,  tending  to  show  that  she  knew 
that  Bowman  contemplated  purchasing  the  place,  and  that  she  urged 
him  to  buy  of  Asher,  saying  nothing  about  any  claim  of  her  own 
upon  it,  but  taking  an  active  part  in  the  negotiation,  and  that  she 
uded  Asher  in  making  sale  of  the  place  to  Bowman  for  its  full 
value,  being  present  when  Asher  told  Bowman  that  there  was  no 
incumbrance  on  it,  and  giving  as  a  reason  why  it  should  be  sold, 
that  "  her  son  Asher  was  so  much  out  of  health  that  he  could  not 
carry  on  the  farm."  It  is  fairly  inferable  that  Bowman  (whose 
title  transmitted  by  deeds  of  warranty  the  defendant  Foss  now 
holds)  bought  the  plaeo,  relying  tipon  the  joint  representations  x)f 
Asher  and  his  mother,  and  paying  the  ftill  value  to  Asher  without 
any  suspicion  that  the  mother,  who  was  recommending  the  purchase 
to  him,  had  any  claim  on  the  property. 

In  corroboration  of  the  above,  the  defendant  offered  proof  that 
Mrs.  Fletcher  had  often  since  the  sale  said  that  she  and  Asher  sold 
the  property  for  its  full  value,  and  expressed  her  satisfaction  with 
the  affiur,  assigning  her  reasons  why  it  was  better  for  them  to 
sell. 

If  the  testimony  thus  offered  by  the  defendant  was  admissible, 
and  would  constitute  a  good  defense  to  the  suit,  the  case  is  to  stand 
for  trial. 
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That  such  facts  would  constitute  a  good  defense  if  the  suit  were 
for  the  recovery  of  personal  property  or  its  value,  and  were  brought 
in  the  name  of  the  person  whose  acts  and  declarations  are  offered 
to  raise  the  estoppel,  there  can  be  no  doubt. 

The  governing  principle  is  well  stated  by  Lord  Denman  in  Gregg 
V.  WeUs,  10  Ad.  &  Ell.  90  (37  E.  C.  L.  R.  54),  and  is  supported 
by  an  unbroken  series  of  decisions  from  the  days  of  Vernon  and  of 
Salkeld  to  the  present  time. 

It  has  been  held  in  numerous  cases  in  this  State,  and  must  be 
considered  as  settled  law  here,  that  the  same  doctrines  and  principles 
are  applicable  to  sales  of  real  as  well  as  of  personal  property,  and 
that  the  equitable  estoppel  is  to  be  regarded  as  available  in  a  suit  at 
law  for  the  land.  Satch  v.  Kimball,  16  Maine,  146 ;  Durham 
v.  Alden,  20  Maine,  231 ;  Bangdey  v.  Spring,  21  Maine,  137 ; 
Steams  v.  McNamara,  86  Maine,  178 ;  Stinchfield  v.  Umerson,  62 
Maine,  465. 

Nor  can  the  estoppel  be  avoided  by  the  fact  that  the  plaintiff  of 
record  is  prosecuting  the  suit,  in  a  representative  capacity,  as  ad- 
ministrator of  the  original  mortgagee,  who  stood  in  the  position  of 
trustee  for  the  other  beneficiaries  named  in  the  mortgage.  The 
declarations,  acts,  and  omissions  relied  on,  as  creating  the  estoppel, 
are  those  of  the  person  towards  whom  the  present  plaintiff  now 
stands  in  the  relation  of  trustee,  and  for  whose  benefit  he  prose- 
cutes the  action.     Soo  R.  S.  of  1867,  c.  65,  §  22. 

The  party  in  interest  cannot  be  permitted  to  assert,  successfully, 
through  the  intervention  of  an  agent  and  trustee,  a  claim  which 
she  would  be  estopped  from  asserting  if  the  suit  were  brought  in 
her  own  name. 

And  the  declarations  and  admissions  of  the  real  party  in  interest, 
though  his  name  does  not  appear  as  the  party  of  record,  are  compe- 
tent evidence  against  him,  the  law  giving  them  the  same  rights  as 
though  he  was  a  party  to  the  record.  1  Greenl.  Ev.,  §  180 ;  2 
Starkie  on  Ev.,  40,  41,  Metcalf 's  ed. 

This  rule  is  recognized  in  Richardson  v.  Field,  6  Greenl.  806  ; 
Mag  ^  Cheeseman  v.  Taglar,  6  Man.  &  Gr.,  261  (46  E.  C.  L.  R, 
259);  and  Kendall  v.  Laun-ence,  22  Pick.  640. 


Digitized  by 


Google 


LINCOLN  COUNTY.  165 

Bryant  v.  Jackson. 

The  mortgage  given  by  Asher  Fletcher  to  Lemuel,  provides 
that  the  mortgager  "  is  to  have  and  keep  possession  of  the  premises 
so  long  as  the  said  Asher  shall  observe  and  keep  the  conditions  here- 
in expressed,"  and  implies,  in  another  clause,  that  with  the  consent 
of  said  Lemuel  and  wife,  *or  the  survivor  of  them,  the  support 
which  Asher  was  bound  to  give  to  them,  might  be  furnished  else- 
where. Whether  the  conditions  of  the  mortgage  have  been  fully 
performed  does  not  appear  by  the  case  as  reported.  But  it  is  not 
necessary  at  present  to  consider  this  branch  of  the  defense. 

According  to  the  stipulations  in  the  report,  the  entry  must  be 

Case  to  stand  for  irial. 

Applbton,  C.  J.;  Kent,  Danfoeth,  and  Tapley,  J  J.,  con- 
curred. 


Nathaniel  Bryant,  jr.,  administrator,  vs*  Samuel  W. 
Jackson,  e^^ecutor,  and  others. 

Equity  — pleading. 

In  a  bUl  in  equity  to  redeem  real  estate  from  a  mortgage  conditioned  for  the 
Bupport  of  the  mortgagees  and  the  sarvivor  of  them  daring  life,  brought  by 
the  assignee  of  the  mortgager  against'the  assignee  of  the  mortgagees,  a  dis- 
tinct allegation  that  the  interest  of  the  mortgager  was  assigned  with  the  con- 
sent of  the  mortgagees  is  sufficient,  although  it  is  not  aUeged  that  such  consent 
was  in  writing. 

The  assent,  by  the  surviving  mortgagee,  that  the  administrator  of  the  estate  of 
the  assignee  of  the  mortgager  may  succeed  and  take  the  place  of  his  intestate^ 
may  be  given  after  as  weU  as  before  the  assignment  by  the  mortgagees,  but , 
cannot  affect  the  previously  acquired  rights  of  the  assignees  of  the  mort- 
gagees. 

Bill  in  equity  brought  by  Nathaniel  Bryant,  jr.,  as  adminis- 
trator of  the  estate  of  Nathaniel  Bryant,  deceased,  against  Chris- 
topher Erskine,  Joseph  Erskine,  Jason  M.  Carleton,  and  Jane 
Linscott,  to  redeem  certain  land  therein  described,  from  a  mortgage 
^en  by  Charles  H.  Linscott  to  Ephraim  Linscott  and  bis  wife 
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Jane,  for  life  maintenance,  April  22, 1861.  Since  the  commence- 
ment of  the  suit,  Christopher  Erskine  has  deceased,  testate,  and 
Samuel  W.  Jackson  has  been  appointed  his  executor. 

The  bill  alleged,  substantially,  that  on  April  22, 1861,  Ephraim 
Linscott  conveyed,  by  deed  of  warranty,  the  premises  to  Charles 
H.  Linscott,  who,  on  the  same  day,  mortgaged  them  to  Ephraim 
Linscott  and  Jane  Linscott,  for  a  life-maintenance,  allowing  ^*-  them 
to  occupy  the  south  part  of  the  house,"  etc.  (for  the  particulars  of 
the  condition  see  55  Maine,  154),  and  that  Charles  occupied  the 
premises  for  a  certain  period  and  supported  them  so  long  as  he  con- 
tinued in  possession. 

That  on  Aug.  14,  1861,  Charles  mortgaged  the  premises  to  the 
plaintiff's  intestate  to  secure  the  sum  of  three  hundred  dollars,  and 
on  Oct.  9,  1862,  he  released  his  interest  to  the  plaintiff's  intestate, 
wherefore  he  claimed  the  right  in  equity  to  redeem  the  mortgage 
to  Ephraim  and  Jane,  and  have  possession  in  order  that  he  may 
fulfill  the  alternative  condition  to  Jane,  the  surviving  mortgagee 
(Ephraim  having  died  March  13,  1863). 

That  on  Sept.  9,  1862,  Ephraim  assigned  Charles'  mortgage  to 
him  and  Jane  to  one  Harris,  and  afterwards  on  Nov.  13, 1862, 
Ephraim  and  Jane  joined  in  an  assignment  of  the  same  to  the  said 
Harris,  who,  in  April,  1863,  assigned  the  same  to  Christopher 
Erskine,  Joseph  Erskine,  and  Jfson  M.  Carleton. 

That  Charles  elected,  and  it  was  always  the  determination  of  the 
plaintiff's  intestate,  and  also  of  the  plaintiff  in  his  said  capacity,  to 
observe  and  fulfill  the  alternative  part  of  tlie  condition,  and  such 
was  also  the  desire  of  the  mortgagees ;  and  that  the  mortgager 
and  his  assignees  have  always  performed  and  tendered  performance 
of  said  alternative  condidon,  except  when  prevented  by  the  de- 
fendants. 

That  on  Dec.  9, 1862,  the  plaintiff's  intestate  demanded  an  ac- 
count of  Ephraim  and  Jane,  and  on  Sept.  8, 1865,  of  the  other 
defendants. 

That  Charles  has  resided  out  of  the  State  since  1862,  and  is  not 
within  the  jurisdiction. 


Digitized  by 


Google 


LINCOLN  COUNTY.  167 


Bryant  t;.  Jackson. 


All  the  defendants  demurred  except  Jane  Linscott,  who  an- 
swered. 

The  case  was  before  the  court  in  1867,  on  demurrer,  when  all 
the  objections  then  raised,  with  one  exception,  were  overruled  and 
the  plaintiff  had  leave  to  amend,  by  alleging  that  the  assignment 
by  Charles  H.  Linscott  to  the  plaintiff's  intestate  was  made  with 
the  consent  of  the  mortgagees.  Accordingly,  at  the  October  term, 
1868,  the  plaintiff  filed  his  amendment,  alleging. 

That  at  the  tune  of  the  execution  and  deUvery  of  the  mortgage 
from  Charles  to  plaintiff's  intestate,  and  of  his  assignment  of  the 
equity  of  redemption  of  Charles'  mortgage  to  Ephraim  and  Jane, 
and  ever  afterwards,  said  Ephraim  and  Jfene  approved  of  and 
assented  to  said  Charles'  assignment  to  said  Bryant,  and  consented 
and  desired,  in  case  of  any  default  therein  by  said  Charles,  that  said 
Bryant  should  support  them  and  discharge  the  obligations  imposed 
by  the  condition  of  the  mortgage ;  that  they  never  consented  nor 
desired  that  Harris  or  his  assignees  should  discharge  said  obligations, 
but  were  always  averse  thereto,  and  resisted  as  &r  as  their  infirmi- 
ties and  helplessness  would  enable  them ;  that  after  the  decease  of 
said  Bryant  and  Ephraim,  the  said  Jane  continued  to  have  the  same 
aversion  to  the  condition  of  said  first  mortgage  being  performed  by 
the  assignees  of  Harris,  bat  consented  and  a^ed  that  the  plaintiff, 
as  the  legal  representative  of  said  Bryant,  deceased,  should  support 
her  under  the  condition,  etc.  <^ 

To  the  bill  and  amendment  the  defendants  demurred  and  the 
plaintiff  joined. 

J*.  BuggUBy  for  the  plaintiff. 

A.  JP.  Gould,  for  the  defendants. 

The  amended  bill  does  not  show  that  the  present  plaintiff  has 
the  right  to  redeem. 

1.  Any  right  or  interest  in  or  concerning  a  mortgage  of  land 
must  be  in  writing.  Plaintiff  must  show  that  he  was,  by  written 
assignment  or  contract,  substituted  by  the  mortgagees,  in  the  place 
of  Charles,  in  the  performance  of  the  personal  duties  comprised  in 
the  conditions. 
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The  condition  was  personal  and  unassignable.  No  one  could  be 
substituted  without  an  enlargement  of  the  condition  made  by  the 
mortgagees,  adding  thereto  the  element  of  assignability  and  giving 
their  consent  to  the  substitution.  Such  enlargement  would  be  a 
contract  for  the  transfer /)f  an  interest  in  or  concerning  the  lands 
and  tenements  mortgaged.  It  would  be  an  addition  to  the  condition 
of  a  mortgage  of  lands,  which  cannot  be  made  by  verbal  contract. 

A  grant  of  authority  by  the  mortgagees  to  the  mortgager  to  as- 
sign the  right  of  performing  the  condition  would  be  an  important 
addition  to  the  condition  and  to  the  rights  and  powers  of  the  mort- 
gager. Such  a  grant  must  be  of  as  high  a  nature  as  the  mort- 
gage- 
Charles  had  no  assignable  interest  while  the  condition  remained 
unperformed,  for  he  could  invest  no  third  person  with  the  trust. 
His  conveyance  to  Bryant  was  void  as  it  respects  the  mortgagees. 
To  give  it  validity,  it  must  appear  that  the  mortgagees,  prior  to 
entry  for  breach  of  condition  and  conveyance  to  Harris,  granted  to 
Charles  the.  power  of  substitution  by  a  competent  instrument. 

It  is  not  alleged  that  the  mortgagees  executed  any  such  instru- 
ment. The  stating  part  must  contain  every  necessary  averment 
set  forth  distinctly  and  expressly.    Wright  v.  Dame^  22  Pick.  56. 

2.  It  is  not  allegea  that  the  mortgagees  consented  to  the  substi- 
tution of  Bryant's  administrator. 

It  is  not  alleged  that  Jtoe  executed  any  instrument  in  writing 
since  the  death  of  Bryant  and  her  husband. 

But  the  agreement  which  she  is  alleged  to  have  made  with  the 
present  plaintiff  was  made  long  after  she  and  her  husband  had 
assigned  their  interest.     She  could  not  change  the  condition  then. 

Charles  having  abandoned  the  support  and  left  the  mortgagees  in 
possession  to  themselves,  they  had  a  right  to  assign,  and  having 
assigned,  their  power  to  change  the  rights  of  parties  ceased. 

The  agreement  to  substitute  Bryant,  sen.,  would  not  upon  his 
death  pass  to  his  administrator.  An  agreement  to  substitute  Bry- 
ant's administrator  in  case  of  death  is  not  alleged. 

Charles,  under  some  circumstances,  as  in  Henry  v.  Tapper^  29 
Vt.  859,  might  redeem,  but  not  Bryant's  administrator. 
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Danfokth,  J.  This  bill  has  been  before  the  court  upon  a  pre- 
vious demurrer.  See  55  Maine,  153.  All  the  objections  there 
raised,  with  one  exception,  were  ovemded,  and  the  plaintiff  had 
leave  to  amend.  It  was  there  held,  that  as  the  plaintiff 's  intestate 
claimed  under  Charles  H.  Linscott,  the  mortgager,  it  must  appear 
that  the  assignment  to  him  was  made  with  the  consent  of  the  mort- 
gagees. The  amendment  introduces  an  allegation  of  assent,  but 
the  bill  is  again  demurred  to,  on  the  groimd  that  it  should  appear 
that  the  assent  was  in  writing. 

Whether  the  statute  of  frauds  in  such  cases  requires  the  assent 
to  be  in  writing,  need  not  now  be  determined.  The  consent  of  the 
mortgagees  to  the  assignment,  and  the  substitution  of  the  plaintiff's 
intestate,  is  distinctly  set  out  in  the  amendment.  This  allegation, 
in  a  legal  process,  can  be  true  only  on  the  ground  that  such  a  con- 
sent as  the  law  requires  was  given,  and  can  be  substantiated  only 
by  legal  and  competent  testimony,  whether  by  a  written  instru- 
ment or  otherwise.    Lovell  v.  Farrington^  60  Maine,  239. 

The  amendment  also  alleges  an  assent  on  the  part  of  the  surviv- 
ing mortgagee,  that  the  plaintiff  may  succeed  and  take  the  place  of 
his  intestate.  This  assent  may  be  given  after  as  well  as  before  the 
assignment,  but  in  either  case  cannot  affect  the  previously  acquired 
rights  of  the  defendants.  This  assent,  too,  if  material,  and  their 
rights  and  their  priority  must  depend  upon'  such  legal  testimony  as 
may  be  introduced  by  ^he  parties.  Under  the  former  decision,  in 
this  case,  the  bill  as  amended  appears  to  be  sufBcient  to  require  the 
defendants  to  answer. 

The  exceptions  to  the  ruling  of  the  justice  and  the  second 
amendment  offered  are  waived.  Demurrer  overruled. 

Appleton,  C.  J. ;  Kent,  Bakkows,  and  Tapley,  JJ.,  con- 
curred. 

VOL,  ux.  12 
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William  Husset  vs.  Nathaniel  O.  Winslow  and  trustee. 
A  Mgotiable  promi»8ory  note — what  is. 

An  instrament  of  the  tenor  following:  "  Nobleboro^  October  4,  1869.  KathaDiel 
O.  Winslow  Cr.  By  labor  IGf  days  @  $4.  per  day  $67.00.  Good  to  barer. 
"Wm.  Vannah,"— is  a  negotiable  promissory  note  for  sixty-seven  dollars,  pay- 
able to  Nathaniel  O.  Winslow,  or  bearer,  on  demand. 

On  exceptions.  , 

Assumpsit  on  a  promissory  note,  commenced  by  trustee  process, 
in  which  William  Vannah. was  summoned  as  trustee  of  the  princi- 
pal defendant. 

The  trustee  disclosed  that  on  the  fourth  day  of  October,  1869, 
and  before  the  service  of  the  writ  in  this  action  on  him,  he  de- 
livered to  the  said  Winslow,  to  whom  he  was  indebted  on  account, 
a  writing,  of  which  the  foUowiftg  is  a  copy : 

"  NOBLEBORO,  Oct.  4, 1869. 
Nathaniel  O.  Winslow  Cr. 
By  labor  16i  days  ®  $4.  per  day  f  67.00 

Good  to  barer,  Wm.  Vannah." 

and  claimed  that  he  should  be  discharged. 

The  presiding  judge  ruled  that  the  instrument  was  a  negotiable 
promissory  note,  and  that  the  trustee  be  discharged.  Thereupon 
the  plaintiff  alleged  exceptions. 

Wm.  H.  SUton^  for  the  plaintiff. 

The  simple  acknowledgment  of  a  debt  does  not  raise  such  a 
promise  as  is  comprehended  in  a  prombsory  note.  Byles  on  Bills 
(8d  ed.),  84. 

"  Good  to  barer "  import  at  most  a  general  promise  to  bearer 
only.  No  payee  is  designated.  3  Eent^s  Com.  94  and  cases  cited ; 
1  Am.  Lead.  Cas.,  315.  Carver  .v.  Eaj/es,  47  Maine,  257,  is  not 
applicable. 
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Something  more  than  mferentia]  promises  is  necessary  to  sup- 
port a  promissory  note.     Borne  v.  Be^feame^  6  Scott,  267. 

The  debt  is  not  payable  in  money ;  otherwise  it  would  have  been 
•'Good  to  N.  O.  Wmslow,  or  bearer,  for  $67.00."  Were  the 
terms  "Cr.  in,  or  by  cash,"  a  different  construction  would  be 
proper. 

Farmers  often  exchange  labor,  ox-labor  for  personal  labor. 

Not  being  payable  in  money,  it  is  not  negotiable.  MarrM  y.  Hq. 
jh$.  Co.^  64  Maine,  687. 

Henry  Farrington^  for  the  trustee. 

Danfobth,  J.  The  only  question  here  raised  is,  whether  the 
written  instrument  disclosed  by  the  trustee,  is  a  negotiable  promis- 
sory note.  It  was  evidently  so  intended  by  the  parties,  and  seems 
to  possess  all  that  is  legally  requisite  to  constitute  it  such.  It  is  not 
a  mere  acknowledgment  of  a  debt,  as  contended  by  the  plaintiff. 
It  is  true  that  the  words,  "  Cr.  by  labor  16|  days  ®  $4  per  day 
167.00,"  may  very  properly  be  construed  as  an  admission,  that  so 
much  money  is  due  Mr.  Winslow  for  labor  performed  by  him.  But 
the  remaining  words,  ''Good  to  barer,"  are  not  inconsistent  with  what 
goes  before  and  cannot  therefore  be  rejected.  They  must  have 
some  meaning,  and  taken  in  connection  with  the  words  previously 
used,  that  meaning  cannot  be  doubtful.  In  Franklin  v.  Marchj  6 
N.  H.  864,  in  a  similar  instrument  the  word  ^^good"  was  held  to 
imply  a  promise.  In  the  paper  under  consideration,  no  other  mean- 
ing can  be  attached  to  it  than  a  promise  to  pay  for  the  labor  re- 
ceived. Nor  is  the  promise  to  pay  in  labor.  Labor  is  not  men- 
tioned except  as  the  consideration  for  the  promise.  The  sum  due 
has  prefixed  to  it  the  marie  for  dollars,  and  there  is  no  intimation 
that  it  is  to  be  paid  in  any  other  way  than  by  money.  In  such 
cases  the  debt  can  only  be  discharged  by  lawftd  currency.  The 
sum  to  be  paid  is  definite  ^nd  subject  to  no  contingency.  It  is  to 
be  paid  absolutely,  and  as  po  time  is  given,  it  is  payable  on  demand* 
Nor  can  there  be  any  doubt  as  to  the  payee,  if  any  were  necessary 
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in  a  note  payable  to  bearer.  Nathaniel  O.  Winslow  is  named  as 
the  person  from  whom  the  consideration  proceeds,  and  if  there  were 
no  other  indication  as  to  whom  the  promise  is  made,  the  law  would 
deem  this  suflScient.     Story  on  Notes,  §  86. 

It  would  seem  that  the  only  possible  construction  which  can  be 
given  to  this  instrument  is,  substantially,  this :  In  consideration  of 
16i  days'  labor,  performed  by  Nathaniel  O.  Winslow,  at  $4  per 
day,  amounting  to  $67.00,  I  promise  to  pay  him,  or  bearer,  that 
sum  on  demand.     Signed,  William  Vannah. 

Here  we  have  every  element  of  a  negotiable  promissory  note ;  a 
maker,  a  payee,  a  promise  or  engagement  to  pay  a  certain  sum  of 
money  at  a  specified  time,  absolutely  and  unconditionally,  and  the 
word  bearer  to  make  it  negotiable.  JExceptions  overruled. 

Appleton,  C.  J.;  Kent,  Barrows,  and  Tapley,  JJ.,  con- 
curred. 


59    172  4> 

I  96  m\  Isaac  F.  Sturdivant  and  another  vs.  John  T.  Hxtll. 

PramisBory  note — construction  of— evidence  in  action  on. 


The  liability  of  the  defendant,  as  the  maker  of  a  negotiable  promissory  note, 

must  be  determined  by  the  instrument  alone. 
A  note  of  the  tenor:  '* Portland,  Dec.  20, 1809.    Fonr  months  after  date,  I  promise 

to  pay  to  the  order  of  Stardivant  &  Co.,  two  hundred  and  twenty-five  doUars. 

Valae  received.  John  T.  HnU,  Treas.  St.  Paul's  Parish,"  binds  HuU,  personaUy ; 

and  it  cannot  be  shown,  by  parol,  that  the  intention  of  both  parties,  at  the 

time  of  giving  the  note,  was  that  the  parish  and  not  Hnll  should  be  bound. 
Neither  B.  S.  c.  1,  §  4,  clause  xxi.,  nor  c.  73.  $  15  is  applicable  to  such  note. 


On  exceptions  to  the  ruling  of  Q-oddard^  J.,  of  the  superior 
court  for  the  county  of  Cumberland,  at  the  November  term,  1870. 
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Barrows,  J.  Assumpsit  by  the  payees  against  the  maker  of  a 
promissory  note  of  the  following  tenor : 

"$225.00  Portland,  Dec.  20, 1869. 

Four  months  after  date,  I  promise  to  pay  to  the  order  of 
Sturdivant  &  Co.,  two  hundred  and  twenty-five  dollars. 
Payable  at  either  bank  in  Portland,  with  interest.  Value 
received.       John  T.  Hull,  Treas.  St.  PauTs  Parish.^* 

The  signature  to  the  note  was  not  denied,  but  the  defendant  offered 
to  prove,  and  if  evidence  dehors  the  note  is  admissible  for  that  pur- 
pose, w'e  must  consider  it  as  proved,  that  at  the  time  the  note  was 
made,  defendant  was  treasurer  of  St.  Paul's  Parish,  and  made  the 
note  in  suit,  in  behalf  of  said  parish  and  for  their  sole  benefit,  in 
renewal  of  a  former  note  given  by  his  predecessor.  Moody,  for 
lumber  used  in  building  their  parish  church,  and  that  defendant 
never  received  any  personal  consideration  or  any  consideration  for 
die  note,  other  than  the  foregoing.  .  And  that  these  facts  were 
known  to  the  plaintiffs  when  the  note  was  given,  and  that  the  un- 
derstanding and  intention  of  both  parties,  then,  was  that  it  was  the 
note  of  the  parish  and  not  of  the  defendant. 

As  the  suit  is  between  the  original  parties  to  the  note,  it  follows 
that  if  the  proffered  evidence  showed  that  there  was  no  valid  con- 
sideration for  the  defendant's  promise,  it  should  have  been  admitted. 
But  such  is  not  the  case.  It  is  not  necessary  that  the  consideration 
should  have  enured  to  the  personal  benefit  of  the  promisor,  and 
the  surrender  of  the  previous  note,  or  the  extension  of  the  term  of 
credit  originally  given  to  the  parish  for  the  lumber  would,  either  of 
them,  be  a  sufficient  consideration  for  the  defendant's  note. 

The  case  presents  but  two  questions : 

1.  Whether  the  defendant's  liability  must  be  determined  solely 
by  the  written  instrument  which  he  has  subscribed,  excluding  the 
evidence  above  offered  to  control  its  construction  ? 

2.  If  so,  does  the  true  construction  of  it  make  it  his  note,  or  that 
of  the  parish  ? 

I.  Now,  when  parties  are  competent  witnesses,  and  stand  ready 
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to  testify  (if  allowed)  not  only  to  their  own  intentions,  but  to  those 
of  the  other  party  to  the  contract,  the  wisdom  of  the  long-estab- 
lished rule,  which  requires  all  parties  to  written  contracts,  at  their 
peril,  to  state  what  they  mean  to  abide  by  in  the  writing  itself,  and 
prohibits  them  from  resorting  to  oral  testimony  to  contradict  or  vary 
its  terms,  grows  more  apparent  every  day. 

One  of  the  illustrations  of  this  rule,  given  by  Mr.  Greenleaf  in 
his  Treatise  on  Evidence,  vol.  1,  p.  820,  ed.  of  1842  (citing  Stach- 
pole  V.  Arnold^  11  Mass.  27),  runs  thus :  "where  one  signed  a  prom- 
issory note  in  his  own  name,  parol  evidence  was  held  inadmissible  to 
show  that  he  signed  it  as  the  agent  of  another,  on  whose  property 
he  had  caused  insurance  to  be  effected  by  the  plaintiff,  at  the 
owner's  request." 

When  a  man  has  deliberately  said,  m  writing,  "  I  promise  to 
pay,"  and  a  valid  consideration  for  the  promise  is  shown,  right  and 
justice  are  not  very  likely  to  be  the  gainers  by  allowing  him  to  re- 
tract and  to  undertake  to  prove  that  he  did  not  actually  mean,  "  I 
promise,"  but  that  he  meant,  and  the  other  party  understood  that 
he  meant,  that  some  third  party,  whose  promise  the  writing  does 
not  purport  to  be,  undertook  the  payment 

It  is  better  that  a  careless  or  ignorant  agent  should  sometimes 
pay  for  his  principal,  than  to  subject  the  construction  of  valid  writ- 
ten contracts  to  the  manifold  perversions,  misapprehensions,  and 
uncertainties  of  oral  testimony. 

And  upon  this  point  the  decisions  (although,  in  cases  of  like  type 
with  this,  they  are  somewhat  conflicting,  or,  at  least,  distinguished 
with  scarcely  a  shade  of  difference,  upon  the  question  of  the  con- 
struction of  the  instrument  itself)  will  be  found  concurring.  An- 
drews V.  JSiteSj  11  Maine,  270 ;  Hancock  v.  Fairfield^  80  Maine, 
299;  Slaw$on  v.  Luring^  5  Allen,  842;  Draper  v.  MasB.  Steam 
Heating  Co.  5  Alien,  888 ;  Barlow  v.  Cong.  Soc.  in  Lee^  8  Allen, 
460 ;  Tucker  Manuf.  Co.  v.  Fairbanke^  98  Mass.  104  and  cases  there 
cited. 

Nor  is  this  wholesome  rule  abrogated  by  any  of  our  statute  pro- 
visions touching  the  responsibility  of  principals  upon  contracts  made 
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and  executed  by  their  authorized  agents.  R.  S.  of  1857,  c.  73,  § 
15 ;  Id.  c.  1,  §  4,  clause  xxi.  Even  if  those  provisions  should  be 
held  to  apply  to  any  contracts  not  purporting  on  their  face  to  be 
made  by  the  agent  for  or  in  behalf  of  the  principal  (a  question 
which  need  not  now  be  discussed  or  decided),  it  is  one  thing  to 
extend  a  liability  to  a  real  party  in  interest,  and  afford  a  remedy 
against  him,  and  quite  a  different  thing  to  discharge  the  liability 
expressly  assumed  and  incurred  by  him  who  has  made  himself  a 
party  to  the  written  contract.  This,  it  is  safe  to  say,  is  a  result  the 
legislature  did  i^ot  intend,  or  they  would  not  have  left  a  matter  of 
such  importance  to  be  inferred  merely,  but  would  have  expressed 
it  in  unmistakable  terms. 

We  are  satisfied  that  these  provisions  are  not  to  be  considered  as 
applying  to  negotiable  paper  in  such  a  way  as  to  make  parol  evi- 
dence of  the  understanding  and  intention  of  the  parties  admissible 
to  relieve  an  agent  who  has,  on  the  &ce  of  the  paper,  expressly 
assumed  the  lialulity  himself. 

The  provisions  are  found  among  those  designed  to  regulate  con- 
veyances, by  deed  and  contracts,  respecting  real  estate,  and  those 
relative  to  the  construction  of  statutes.  The  statute  of  1823,  c. 
220,  firom  which  R.  S.  c.  73,  §  16  was  derived,  is  expressly  limited 
to  ^^  deeds,  bonds,  contracts,  and  agreements  purporting  to  be  made 
and  executed  by  any  agent,  attorney,  or  committee  for  and  in  behalf 
of  any  other  person  or  corporation,"  and  "  provided  it  appear  by 
said  deed,  bond,  contract,  or  agreement  to  have  been  the  intention 
of  the  parties  to  bind  the  principal  or  constituent"  Clause  xxi,  of 
§  4,  c.  1,  R.  S.  of  1857,  is  simply  one  <^  ^^  the  rules  to  be  observed 
in  the  construction  of  statutes,"  and  originally  ran  thus :  '^  When 
a  statute  requires  an  act  to  be  done  which  may,  by  law,  be  done  as 
well  by  an  agent  as  by  the  principal,  such  requisition  shall  be  con- 
strued to  include  all  such  acts  when  done  by  an  authorized  agent." 
R.  S.  of  1841,  c.  1,  §  3,  clause  xx. 

We  do  not  think  that  the  true  intent,  meaning,  and  application 
of  these  provisions,  as  originally  enacted,  have  been  changed  in  the 
subsequent  revisions  of  1867  and  1871.     Obviously  they  are  not 
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designed  to  change  the  established  law  with  regard  to  negotiable 
paper.  So  far  as  those  contracts  are  concerned,  there  are  special 
reasons  for  adhering  strictly  to  the  old  rule  first  adverted  to.  They 
are  well  assigned  in  Williams  v.  Bobbins^  16  Gray,  77,  and  Barlow 
V.  Cong.  Soc.  in  Lee^  vM  supra. 

The  defendant's  liability  must  be  ascertained  by  an  examination 
of  the  note  itself. 

II.  As  has  already  been  suggested,  the  cases  involving  the  con- 
struction of  similar  instruments  are  more  difficult  to  reconcile  than 
those  in  which  the  point  just  disposed  of  has  been  considered.  Ap- 
parently slight  changes  in  the  phraseology  have  affected  the  con- 
struction adopted  by  different  courts,  and  by  the  same  court  in 
different  cases.  There  is  a  neces^ty  for  a  careful  examination  and 
comparison  of  the  numerous  decisions.  This  we  have  endeavored 
to  make,  and  the  result  is,  we  are  satisfied  that  the  weight  of  reason 
and  authority  demonstrates  that  this  is  the  personal  contract  of  the 
defendant  and  not  that  of  the  parish  of  which  he  was  treasurer. 

There  are  no  appropriate  words  in  it  to  show  that  it  was  the 
contract  of  the  parish,  or  that  it  was  made  by  the  defendant  in  its 
behalf.  He  does  not  say  that  he  promises  as  treasurer,  or  use  any 
language  significative  of  an  intention  to  bind  his  successors  in  office 
as  in  Barlow  y.Oong.  Soc.  in  Lee;  in  which  case  Mann  v.  Chandler^ 
SLper  curiam  opinion  reported  9  Mass.  S35,  is  disavowed  as  an 
authority,  and  it  is  said  that  '^  all  the  decisions  of  this  court  upon 
unsealed  instruments,  since  the  case  of  Mann  v.  Chandlery  have 
required  something  more  than  a  mere  description  of  the  general 
relation  between  the  agent  and  the  principal,  in  order  to  make  them 
the  contracts  of  the  latter."    Vtds  8  Allen,  461,  462,  463. 

In  Haverhill  M.  F.  Ins.  Co.  v.  NewhaU^  1  Allen,  130,  upon  a 
note  signed,  "  Cheever  Nbwhall,  president  of  the  Dorchester  Ave- 
nue Railroad  Company,"  though  it  was  agreed  that  the  defendant, 
at  the  time  of  signing  the  note,  was  the  president  of  said  company ; 
that  it  was  given  in  consideration  of  a  policy  of  insurance  issued  by 
the  plaintiffs  to  that  company,  upon  property  owned  by  them,  and 
that  the  defendant  was  duly  authorized  by  the  company  to  obtain 
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the  insurance  and  sign  the  note,  it  was  held  that  the  form  of  the 
note  only  was  to  be  looked  at  upon  the  question  of  charging  the 
defendant ;  that  he  had  fixed  a  personal  liability  upon  himself  by 
the  use  of  the  words,  "  I  promise  to  pay,"  and  that  this  liability 
was  not  affected  by  the  descriptive  addition  to  his  signature. 

In  Fiske  v.  Mdridge^  12  Gray,  474,  the  note  was  signed,  "  John 
S.  Eldridge,  Trustee  of  Sullivan  Railroad,"  and  the  defendant  was 
held  personally  liable,  though  he  proved  that  he  was  trustee  of 
the  railroad  company,  and  as  such  had  entire  charge  of  its  property 
and  business,  and  gave  the  note  in  suit  to  take  up  a  promissory  note 
of  the  corporation,  and  delivered  with  it  bonds  of  the  corporation 
as  collateral  security  for  its  payment. 

The  defendant's  counsel  relies  upon  certain  dicta  intimating  that 
the  case  of  Mann  v.  Chandler  may  be  sustained,  because  the  de- 
fendant there,  as  here,  was  treasurer  of  the  corporation,  and  that 
the  signature  of  that  officer  may  be  thought,  of  itself,  to  import  a 
promise  of  the  party  whose  treasurer  he  is. 

But  we  should  be  unwilling  to  say  that  the  treasurer  of  a  relig- 
ious corporation  has  any  authority  by  virtue  of  his  office  to  bind 
such  corporation  by  the  issue  of  negotiable  promissory  notes,  or 
that  the  official  signature  of  such  treasurer  could  be  considered  as 
indicating  the  assertion  of  such  authority,  any  more  than  the  signa- 
ture of  a  person  describing  himself  as  president  or  trustee  of  a 
business  corporation  asserts  the  requisite  authority  on  the  part  of 
such  president  or  trustee. 

In  Mann  v.  Chandler^  relied  on  by  the  defendant,  the  special 
authority  conferred  by  the  directors  upon  the  treasurer  to  give  the 
note  in  suit  was  shown,  and  in  the  more  recent  cases  above  cited, 
from  12  Gray  and  1  Allen,  such  authority  was  either  admitted  or 
proved  without  objection.  But  the  tendency  of  the  later  decisions, 
manifestly,  is  to  hold  the  man  who  says,  **  I  promise  to  pay,"  (with- 
out stating  in  the  writing  itself  that  he  promises  for  or  in  behalf  of 
any  other  party)  responsible  personally.  Why  should  it  not  be  so  ? 
That  18  the  plain  and  direct  import  of  the  language  he  uses.  "  I " 
is  not  the  language  of  a  corporation  or  an  association.     It  is  that  of 
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an  individaal  signer.  If  such  signer  appends  to  his  signature  a 
description  of  himself  as  agent,  president,  trustee,  or  treasurer  of  a 
corporation,  it  may  import  a  declaration  on  his  part,  that,  having 
funds  of  such  corporation  in  his  possession,  he  is  willing  to  be  re- 
sponsible, and  accordingly  makes  himself  responsible  for  a  debt  of 
theirs. 

And  this  deseriptio  personcB  may  aid  him  in  the  keeping  and  ad- 
justment of  his  accounts  with  his  different  principals. 

But  without  some  words  in  the  contract  importing  that  he  prom- 
ises for  or  in  behalf  of  his  principal,  he  cannot  avoid  the  personal 
liability  he  has  thus  assumed. 

In  Seaver  v.  Cohurriy  10  Cush.  824,  the  contract  signed  by  de- 
fendant as  ^'  Treasurer  of  the  Eagle  Lodge,"  etc.,  was  held  binding 
upon  him  personally.  And  the  distinction  which  the  defendant 
seeks  to  set  up,  between  treasurers  and  other  officers  and  agents  of 
corporations,  was  ignored. 

The  £stct  that  it  has  been  suggested  as  a  possible  ground  upon 
which  the  case  of  Mann  v.  Chandler  (so  often  doubted,  and  so  re- 
cently denied  to  be  an  authority  in  the  court  which  pronounced  it) 
might  be  sustained,  can  hardly  be  expected  to  avail  the  defendant 
here.  •* 

This  subject  has  been  elaborately  discussed  in  Tucker  Manvf.  Co. 
v.  Fairbanks^  98  Mass.  101,  and  in  Barlow  v.  Cong.  Soe.  in  Lee^  8 
Allen  460,  and  what  we  have  already  said  may  seem  superfluous. 

It  is  a  satisfaction,  however,  to  know  that  the  view  of  the  law 
which  we  take  comports  well  with  justice  also.  In  the  agreed 
statement  of  facts  which  the  parties  have  appended  to  the  case,  it 
appears  that  in  May,  1870,  the  parish  mortgaged  their  church 
edifice  and  other  property  to  Henry  A.  Neely  and  the  defendant 
and  other  members  of  the  parish  associated  with  them,  to  secure 
them  for  liabilities  assumed  by  them  for  the  parish,  and  that  in  the 
following  month,  before  the  commencement  of  this  suit,  the  equity 
of  redemption  from  this  mortgage  was  sold  on  execution  against  the 
parish,  and  purchased  in  by  the  mortgagees,  so  that  the  appropria- 
tion of  the  materials  furnbhed  by  the  plaintifl&  for  the  building  of 
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the  churchy  without  compensation,  would  seem  to  be  a  sort  of  pious 
fraud  which  we  should  be  slow  to  sanction  so  long  as  a  legal  reason 
fiur  avoiding  it  could  be  found. 

In  the  agreed  statement  it  further  appears,  that  there  never  was 
any  vote  of  the  parish  authorizing  defendant,  as  treasurer  or  other- 
wise, to  sign  any  negotiable  or  other  paper  for  the  parish,  but,  that 
at  a  meeting  of  the  parish  in  September,  1869,  on  defendant's  motion, 
it  was  voted  that  the  parish  assume  the  payment  of  all  liabilities 
thus  contracted  by  said  Neely,  the  defendant  and  others,  by  thus 
signing  or  indorsing  any  notes  for  the  parish  and  that  they  would 
^^  save  and  hold  harmless,  firom  any  loss  or  Injury,  all  persons  what- 
soever, who  may  have  or  shall  hereafter  assume  or  become  responsi- 
ble for  the  payment  of  any  debts  of  the  parish."  And  on  the  12th 
day  of  May,  1870,  they  voted  to  assume  the  payment  of  all  notes 
signed  by  defendant  as  treasurer.  This  tardy  assumption  might 
not  have  availed  the  plaintifis  in  a  suit  against  the  parish  on  this 
note ;  for  it  seems  to  have  been  held,  that,  when  one  signs  as 
agent  in  such  a  case,  his  authority  at  the  time  must  be  shown,  and 
that  subsequent  ratification  will  not  make  it  good  as  the  act  of  the 
principal. 

Tabor  v.  Cannon^  8  Met.  461;  Bomter  v.  Bosnter^  8  Wendell, 
499. 

But  the  defendant,  who  is  mortgagee  of  all  the  church  property, 
and  co-owner  of  the  equity  of  redemption,  fortified  by  such  a  vote 
may  haply  find  means  to  make  it  available  for  his  protection. 

JSxceptiana  ovemded. 
Judgment  for  plaintiffs. 

Appleton,  C.  J. ;  Kent,  Walton,  and  Dickerbon,  J  J.,  con- 
curred. 

T.  T.  Snow,  for  the  plaintiffs. 

* « 
A.  A.  Strout,  for  the  defendant. 
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Sarah  W.  Jones  v8.  Henry  Simpson  and  another, 
administrators. 

Witness— husband  and  wife— competency  of. 

Under  the  provisions  of  B.  S.  c.  82,  in  the  trial  of  an  action  by  a  married  Woman 
against  the  administrator  of  the  estate  of  a  deceased  person,  the  husband  of  the 
plain tifif  cannot  testify  to  facts  happening  before  the  death  of  the  defendant's 
intestate,  unless  the  latter  had  testified  in  the  case,  or  the  administrator  offers 
his  own  testimony. 

On  exceptions. 

Assumpsit  on  account  for  $121.75,  for  medicines  furnished  de- 
fendants' intestate. 

The  plaintiff  offered  her  husband,  Henry  Jones,  as  a  witness, 
to  matters  happening  before  the  decease  of  the  defendants'  intes- 
tate. She  objected  to  the  competency  of  the  witness,  and  the 
judge  sustained  the  objection,  neither  of  the  defendants  having  tes- 
tified.    And  the  plaintiff  alleged  exceptions. 

The  jury  returned  a  verdict  for  $5,  which  the  plaintiff  moved  to 
be  set  aside  upon  the  ground  that  it  was  against  the  weight  of  evi- 
dence. 

Bradbury  ^  Bradbury^  for  the  plaintiff. 

E.  Uastman  (and  I.  T.  Brew  with  him),  for  the  defendants. 

Appleton,  C.  J.  The  defendants  are  sued  as  administrators. 
The  plaintiff  is  not  a  witness  as  to  facts  previous  to  the  deatl^  of 
their  intestate. 

As  the  plaintiff  is  not  a  witness,  so  neither  is  her  husband,  he 
being  in  the  same  condition  as  his  wife.  He  was,  therefore,  properly 
excluded. 

By  the  general  provisions  of  R.  S.  1871,  c.  82,  §  82,  "the  hus- 
band or  wife  of  either  party  may  be  a  witness,  when  either  is  called 
to  testify,  with  the  consent  of  the  other."     By  §  87  this  provision 
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is  not  applicable  to  suits  in  which  executors,  administrators,  or 
heirs  are  parties,  except  in  special  cases,  among  which  the  present 
is  not  included. 

There  is  nothing  to  show  that  the  plaintiflF  was  legally  or  equita- 
bly entitled  to  receive  a  larger  sum  than  that  for  which  the  verdict 
was  rendered.  JSxceptions  and  motion  overruled. 

Kent,  Walton,  Dickerson,  Barkows,  and  Tapley,  JJ.,  con- 
curred. 


Francina  a.  Bibber  vs.  Henry  Simpson  and  others, 
administrators. 

Medical  services—what  are. 

The  professional  services  of  a  medical  clairvoyant  are  "  medical  services  "  within 
the  meaning  of  B.  S.  o.  13,  §  3. 

On  exceptions  to  the  ruling  of  Goddard^  J.,  of  the  superior 
court  for  the  county  of  Cumberland. 

Assumpsit  on  account  annexed,  for  $51  for  services  rendered 
the  defendants'  intestate,  at  his  special  request,  by  the  plaintiff  as 
a  clairvoyant. ' 

It  appeared  from  the  plaintiff's  testimony  that  she  professed  to  be 
a  clairvoyant ;  that  when  asked  to  examine  the  patient  she  saw  the 
disease,  and  felt  as  the  patient  did;  that  sittings  or  seances  were  of 
different  durations,  from  one-quarter  to  one-half  of  an  hour  each ; 
that  she  did  not  pretend  to  understand  medicine  or  anatomy ;  that 
she  was  requested  by  the  intestate  to  visit  him  and  render  him  pro- 
fessional services,  and  did  so  as  by  the  account;  that  she  helped  him, 
but  he  died  from  taking  cold;  acquainted  him  with  the  prices,  and 
he  agreed  to  pay  them,  but  never  did. 

The  presiding  judge  ordered  a  nonsuit,  and  the  plaintiff  alleged 
exceptions. 
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Bradbury  ^  Bradbury^  for  the  plaintiff. 
E.  JSastman^  for  the  defendants. 

Applbton,  C.  J.  The  services  rendered  were  medical  in  their 
character.  True,  the  plaintiff  does  not  call  herself  a  physician,  but 
she  visits  her  sick  patients,  examines  their  condition,  determines 
the  nature  of  the  disease,  and  prescribes  the  remedies  deemed 
by  her  most  appropriate.  Whether  the  plaintiff  calls  herself  a 
medical  clairvoyant,  or  a  clairvoyant  physician,  or  a  clear-seeing 
physician,  matters  little ;  assuredly,  such  services  as  the  plaintiff 
claims  to  have  rendered,  purport  to  be  and  are  to  be  deemed  med- 
ical, and  are  within  the  clear  and  obvious  meaning  of  R.  S.  1871, 
c.  13,  §  8,  which  provides  that  "  no  person,  except  a  physician  or 
surgeon,  who  commenced  prior  to  Feb.  16, 1831,  or  has  received 
a  medical  degree  at  a  public  medical  institution  in  the  United 
States,  or  a  license  from  the  Maine  Medical  Association,  shall  re- 
cover any  compensation  for  medical  or  surgical  services,  unless 
previous  to  such  services  he  had  obtained  a  certificate  of  good 
moral  character  from  the  municipal  officers  of  the  town  where  he 
then  resided."  The  plaintiff  has  not  brought  herself  within  the 
provisions  of  this  section,  and  cannot  maintain  this  action. 

Nbntuit  confirmed* 

Kent,  Walton,  Dickerson,  Barrows,  and  TaA-et,  JJ.,  con- 
curred. 
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Dennis  Tobin,  prochdn  amy^  V9.  Portland,  Saco  &  Poktsmouth 


Common  Carrier^liabiUty  of  for  defective  platjorm. 

A  railroad  corporation  is  liable  to  a  hackman  for  an  injary  received  while  carry- 
iDg  a  passenger  to  their  depot  for  transportation,  by  stepping,  without  fanlt, 
into  a  cavity  in  their  platform,  and  occasioned  solely  by  the  want  of  ordinary 
care  on  the  part  of  the  corporation  in  leaving  their  platform  in  an  unsafe  con- 
dition. 

And  under  such  circumstances  the  liability  is  not  changed  by  the  fact  that  their 
platform  was  erected  and  maintained  by  them  within  the  limits  of  the  high- 
way. 

On  exceptions  to  the  rulings  of  Qoddardy  J.,  of  the  superior 
court  for  this  county. 

Case  for  damages  occasioned  by  an  alleged  defect  in  a  plank 
sidewalk  or  pliGitform  outside  the  defendants'  station  in  Port- 
land. 

The  plaintiff  was  a  hackman  carrying  passengers  to  the  cars, 
and,  driving  up  to  the  side  of  the  defendants'  depot  in  the  day-time, 
and  stepping  from  his  carriage  to  the  platform,  and  turning  his 
ankle,  fell  and  sprained  it,  so  that  he  was  confined  to  the  house  a 
week,  and  afterwards  was  obliged  to  use  crutches  or  a  cane  for 
thirteen  weeks. 

There  was  evidence  tending  to  show  that  in  the  platform  the 
edges  of  two  planks  had  decayed  making  a  cavity  or  hollow,  de- 
scribed by  the  plaintiff's  witnesses  as  four  to  four  and  one-half 
inches  wide  and  six  inches  long,  and  from  an  inch  and  a  half  to 
two  and  a  half  inches  deep,  and  in  the  middle  of  the  length  of 
the  planks,  and  running  to  a  point  at  the  ends.  And  by  the  de- 
fendants' witnesses  as  being  at  the  end  of  the  planks,  and  begin- 
ning at  a  point  extending  some  sixteen  or  eighteen  inches  to  the 
end  of  the  plank,  where  it  had  increased  to  the  width  of  two  to  two 
and  a  half  inches,  and  the  depth  of  an  inch  or  an  inch  and  a  half 
in  the  deepest  part,  the  edges  being  gouged  out  in  a  circular 
manner. 


41^ 
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That  the  plaintiflf  in  stepping  off  his  hack  stepped  into  the  cav- 
ity, which  caused  him  to  fall. 

That  the  platform  was  wholly  in  the  limits  of  the  street ;  that  it 
was  made  and  often  repaired  by  the  defendants;  that  the  city  never 
made  any  repairs  on  it ;  that  a  servant  of  the  defendants,  engaged 
in  the  baggage  department  and  accustomed  to  sweep  the  ladies' 
room  and  the  platform  in  question,  had  noticed  the  alleged  defect 
four  or  five  months  before  the  accident  complained  of. 

That  the  defendants  had  been  notified,  long  ago,  that  their  plat- 
form was  in  the  highway,  and  to  remove  it. 

The  judge  was  requested  to  instruct  the  jury,  that  even  if  the 
cavity  in  the  platform  occasioned  the  accident,  without  contributory 
negligence  on  the  part  of  the  plaintiff,  still  the  defendants  were  not 
liable  to  the  plaintiff;  and  that  the  defendants  were  not  responsible 
for  the  condition  of  the  platform. 

He  declined  to  give  the  instructions  prayed  for,  but  instructed 
the  jury,— 

If  they  find  that  defendants,  being  common  carriers  of  passen- 
gers, built  and  maintained  the  platform  immediately  adjoining  their 
station  solely  for  their  own  convenience,  and  that  of  their  passen- 
gers, and  other  persons  having  business  at  their  station,  and  not  for 
the  convenience  of  citizens  passing  along  Commercial  street,  with- 
out the  permission  or  direction  of  the  city  authorities,  knowing 
said  platform  to  be  witliin  the  limits  of  the  highway,  then  the  de- 
fendants are  responsible  to  persons  induced  to  pass  over  said  platform 
on  business  necessarily  and  immediately  connected  with  their  sta- 
tion, for  the  exercise  of  ordinary  care  and  prudence  in  the  repair 
of  said  platform,  and  for  any  damages  solely,  directly,  and  evidently 
incurred  by  any  defect  growing  out  of  the  want  of  such  care 
on  defendants'  part,  such  person  so  injured  being  in  exercise  of  ordi- 
nary care  at  the  time. 

The  jury  returned  a  verdict  for  plaintiff,  with  damages  assessed 
at  $650,  and  the  defendants  alleged  exceptions. 

Bradbury  ^  Bradbury^  for  the  plaintiflfe,  cited  Veazie  v.  Dwinel^ 
50  Maine,  489,  and  cases  cited;  Narcross  v.  ThomeSy  51  Maine, 
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608 ;  Q-errUh  v.  Braum^  51  Maine,  256 ;  Portland  v.  Michardson^ 
64  Maine,  46 ;  Monmouth  v.  Q-ardvnery  35  Maine,  247 ;  Thorn  v. 
TTotatm,  47  Maine,  161;  Lowell  v.  Boston  ^  Lowell  Railroad 
Company^  23  Pick.  24;  Sweeney  v.  Old  Colony  ^  Newport  Bail' 
road  Company^  10  Allen,  373;  Watson  v.  Lisbon  Bridge  Company^ 
14  Maine,  201. 

JV.  Webb^  for  the  defendants. 

The  plaintiff  was  not  a  passenger  of  the  defendants. 

He  did  not  receive  his  injury  while  proceeding  to  the  defendants' 
station  as  a  passenger,  or  for  the  purpose  of  taking  passage  on  the 
defendants'  road.  The  defendants  owed  to  him  no  such  duty  as 
they  would  owe  to  a  passenger. 

The  plaintiff  himself  was  a  common  carrier  of  passengers,  and 
was  so  employed  at  the  time  he  was  injured.  The  place  where  he 
suffered  injury  was  the  common  and  public  street  or  highway,  and 
the  defendant  vohmtarily  adopted  it  as  the  landings-place  for  his 
own  business.  ^ 

The  responsibilty  of  a  railroad  company  for  the  condition  of  the 
approaches  to  its  stations  is  limited  to  its  passengers.  And  even  as 
to  its  passengers,  the  obligation  is  to  simply  allow  no  traps  or  snares 
in  the  ways  which  invite  or  seem  to  invite  the  passenger  to  go  and 
come  therein. 

No  such  duty  towards  this  plaintiff  rested  on  the  defendants, — 
especially  not  while  he  was  independently  pursuing  his  own  busi- 
ness as  a  carrier'  of  passengers.  He  was  traveling  on  the  public 
street,  and  it  was  his  own  duty  to  select  a  safe  place  for  alighting 
from  his  carriage.  The  street  and  its  sidewalk  were  as  much  iiis 
as  the  company's 

If  he  had  opened  his  hack  door  for  his  passenger  in  front  of  a 
dangerous  and  defective  place  in  the  highway,  and  the  passenger 
stepping  from  the  carriage  had  been  injured  in  consequence,  the  de- 
fendants, under  the  rules  of  law  governing  the  business  of  passen- 
ger carriage,  would  have  been  responsible.    It  would  not  matter 

VOL.  LIX.  13 
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whether  the  defect  was  near  a  private  residence,  a  public  office,  a 
store,  a  hotel,  or  a  railway  station. 

The  instructions  to  the  jury  made  the  motive  of  the  company, 
in  improving  the  condition  of  the  sidewalk,  a  test  of  its  liabil- 

Though  the  motive  was  the  comfort,  safety,  and  convenience  of 
passengers,  the  municipal  corporation  and  all  citizens  had  the  full 
benefit  of  the  improvement.  No  person  could  be  denied  the  use  of 
it  as  part  of  the  street. 

The  railroad  company  did  not  assume  responsibility  for  the  con- 
dition of  the  platform,  merely  by  building  it  originally,  nor  by  mak- 
ing occasional  repairs  oh  it 

The  duty  of  the  company  was  neither  enlarged  nor  diminished 
by  the  construction  of  the  platform,  unless  when  put  down,  and  as 
put  down  it  was  a  nuisance.  When  laid,  the  platform  was  dedi- 
cated to  the  public  use.  If  improperly  or  unsafely  constructed,  or 
placed  so  as  to  be  a  nuisance,  they  might  have  been  liable  gener- 
ally, both  to  the  State  on  indictment,  and  to  any  private  person 
Bufiering  special  damage.  But  if  properly  and  safely  constructed, 
and  the  city  permitted  it  to  remain,  and  by  such  permission  accept- 
ed the  use  and  benefit  of  it,  then  the  city  became  bound  to  attend 
to  its  condition,  and  were  responsible  to  everybody  for  defects. 
Whether  the  walk  was  gravel,  brick,  or  plank  would  make  no  dif-* 
ference.  Private  parties  do  not  make  themselves  forever  responsi- 
ble for  defects  in  highways  in  front  of  their  premises,  by  once  <x 
often  stopping  holes  or  filling  sloughs. 

The  fault  of  the  city  would  be  no  excuse  to  the  defendants  firom 
responsibility  for  injuries  to  its  passengers,  in  consequence  of  a 
dangerous  place  in  tlie  sidewalk  in  the  immediate  front  of  its  depot 
door.  If  the  city  authorities  should  refuse  to  repair  such  defects, 
the  railroad  company,  for  its  own  protection,  would  be  compelled, 
itself,  and  at  its  own  cost,  either  to  repair  the  defect,  or  to  guard  it 
in  some  way  so  that  it  could  not  produce  injury  to  its  passengers. 
The  performance  of  its  duty  so  forced  on  it  by  the  fault  and  negli- 
gence of  the  city  and  by  stringency  of  its  legal  obligations  to  its  pas- 
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sengers,  if  the  instructions  to  the  jury  are  to  be  sustained,  at  once 
enlarges  and  multiplies  its  duties,  risks,  and  obUgations.  It  forth- 
with becomes  responsible,  not  only  to  its  passengers,  but  to  every- 
body using  that  portion  of  the  highway. 

The  law  begets  no  such  consequences.  It  never  says  to  any 
party  "You  shall  do  thus  and  so,  under  penalties,  and  if  you  do 
obey  this  command  of  the  law,  your  condition  shall  be  still 
WOTse.'* 

The  instruction  requested  and  refused  was  correct,  and  should 
have  been  given.  It  recognized  the  relations  between  the  parties, 
and  correctly  stated  the  law  springing  out  of  and  application  to 
those  relations. 

The  instructions  given  disregarded  the  relations  of  the  parties  to 
each  other,  and  gave  to  the  jury  as  their  guide  a  rule  of  law  appli- 
cable to  entirely  different  relations,  and  also  laid  down  a  delusive 
and  mistaken  test  of  liability,  and  imposed  on  the  defendants  a  duty 
not  imposed  by  law. 

Appleton,  C.  J.  The  plaintiff,  a  hackman,  carrying  passengers 
to  the  defendants'  depot,  was  injured  in  stepping  from  his  carriage 
into  a  cavity  in  the  platform  built  and  occupied  by  them.  The 
jury  have  found  that  the  plaintiff  was  without  fitult,  and  that  the 
injury  he  sustained  was  occasioned  solely  by  the  neglect  and  want 
of  ordinary  care  of  the  defendants  in  having  their  platform  in  an 
unsafe  and  dangerous  condition. 

The  defendant  corporation  is  bound  to  make  the  approaches  over 
Aeir  own  premises  to  their  depot  safe  and  convenient  foij  passen- 
gers. They  are  bound  to  keep  their  platforms  and  landing-places 
safe  and  convenient  for  all  who  make  use  of  their  cars  as  a  means 
of  conveyance.  Knight  v.  P.  S.  ^  P.  -B.  B,.  C\).,  56  Maine,  505. 
They  would  be  liable  in  damages  for  any  injury  occasioned  by  their 
neglect  to  any  passenger  who,  on  his  part,  was  without  feult.  This 
is  conceded  by  the  able  counsel  for  the  defendants. 

But  the  railroad  corporation  is  bound  not  merely  to  keep  these 
platforms  safe  for  their  passengers,  but  for  all  who  have  rightful 
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Occasion  to  use  them.  This  obligation,  arising  from  their  public 
character  and  the  duties  resulting  from  their  acceptance  of  a  char- 
ter from  the  State,  exists  as  to  all  rightftilly  upon  their  premises. 

The  hackman,  conveying  passengers  to  a  railroad  depot  for 
transportation,  and  aiding  them  to  alight  upon  the  platform  of  the 
corporation,  is  as  rightfully  upon  the  same  as  the  passengers  alight- 
ing. It  would  be  absurd  to  protect  the  oi\e  from  the  consequences 
of  corporate  negligence  and  not  the  other.  The  hackman  is  there 
in  the  course  of  his  business  ;  but  it  is  a  business  important  to  and 
for  the  convenience  and  profit  of  the  defendants.  The  general 
principle  is  well  settled,  that  a  person  injured,  without  neglect  on 
his  part,  by  a  defect  or  obstruction  in  a  way  or  passage  over  which 
he  has  been  induced  to  pass,  for  a  lawful  purpose,  by  an  invitation 
express  or  implied,  can'  recover  damages  for  the  injury  sustained 
against  the  individual  so  inviting  and  being  in  fault  for  the  defect. 
Barrdl  v.  Blacky  56  Maine,  498 ;  Carleton  v.  Franconia  Iron  ^ 
Sted  Company^  99  Mass.  216. 

It  is  objected  that  the  defendants  built  the  platform  within  the 
limits  of  the  public  highway.  But  it  is  no  answer  to  the  plaintiff, 
when  seeking  compensation  for  the  consequences  of  their  neglect, 
that  they  have  trespassed  upon  the  rights  of  the  public.  They 
have  built  the  platform  and  used  it.  Their  passengers  and  those 
having  rightful  occasion  to  be  upon  it  are  there  by  their  invitation, 
and  they  are  responsible  for  its  condition. 

It  may  be  that  the  city  of  Portland  might  be  liable  for  a  nuisance 
within  the  limits  of  their  public  highways,  erected  and  maintained 
by  the  defendant  corporation.  But  if  so,  the  city  would  have  the 
right  of  reclamation  against  those  creating  the  nuisance.  Portland 
V.  RichardBon^  54  Maine,  46.  Much  more,  then,  could  the  party 
injured  maintain  his  action  directly  against  the  corporation  causing 
the  injury.  Exceptions  overruled. 

Kent,  Walton,  Dickebson,  Barrows,  Tapley,  JJ.,  con- 
curred. 
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State  of  Maine  vs.  Grand  Trunk  .Railway  of  Canada. 
Way —for  unreasonably  obstructing  by  engines,  indictment  will  lie. 

Bj  virtue  of  B.  S.  c.  131,  §  13,  an  indictment  will  lie  to  recover  the  forfeiture  pro- 
vided for  in  R.  S.  c.  61,  §  40,  for  "  unreasonably  and  negligently  obstructing  by 
engines,  tenders,  and  cars,"  "  any  way." 

•  On  exceptions  to  the  rulings  of  Croddard^  J.,  of  the  superior 
court  for  this  county. 

On  an  indictment  alleging :  "  That  the  Grand  Trunk  Railway 
Company  of  Canada,  a  corporation  established  by  law,  and  whose 
office  and  place  of  business  is  in  Portland,  in  the  county  of  Cum- 
berland, on  the  first  day  of  September,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty-nine,  at  Falmouth,  in  said 
county  of  Cumberland,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  day  of  finding  this  indictment,  at  said 
Falmouth,  in  a  certain  common  highway  leading  from  Falmouth 
post-office  to  the  foreside  road,  so  called,  then  and  there  used  by 
all  the  good  people  of  the  said  State,  with  their  horses,  teams,  and 
carriages,  to  go  and  return,  pass  and  repass  at  their  free  will  and 
pleasure  freely,  without  obstruction  or  hindrance,  unlawfully  did 
put  and  place  locomotive  engines  and  a  great  number  of  empty 
cstfs,  to  wit,  five  empty  cars  and  railroad  trains,  and  did  then  and 
there,  and  on  said  divers  other  days  and  times  there,  unlawfuUy 
and  injuriously  permit  and  sufier  the  said  locomotive  engines, 
empty  cars,  and  railroad  trains,  respectively  to  be  and  remain  in, 
upon,  and  across  the^  common  highway  aforesaid,  for  a  long  space 
of  time,  to  wit,  for  the  space  of  one  hour  on  each  of  said  days 
and  times,  whereby  the  common  highway,  aforesaid,  then  and 
on  said  divers  other  days  and  times  there,  for  and  during  all  the 
times  aforesaid  on  each  of  the  said  days,  respectively,  was  unreas- 
onably and  negligently  obstructed,  straitened,  and  closed,  so  that 
the  good  people  of  the  said  State  could  not  then,  and  on  said  divers 
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other  days  and  times  there,  go  and  return,  pass  and  repass,  drive 
with  their  horses,  teams,  and  carriages  in,  through,  and  along  said 
highway,  as  they  ought  and  were  accustomed  so  to  do,  to  the  great 
damage  and  common  nuisance  of  all  the  citizens  of  said  State,  going, 
returning,  passing,  and  repassing,  in,  through,  along,  and  upon  said 
highway,  against  the  peace  of  said  State,  and  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,"  the  jury  returned 
a  verdict  of  guilty. 

Thereupon  the  defendants  moved  in  arrest  of  judgment,  because 

1.  There  is  no  offense  alleged  in  the  indictment. 

2.  The  indictment  is  bad  in  law,  and  no  valid  judgment  or  sen- 
tence can  be  rendered  thereon. 

8.  An  indictment  will  not  he  for  the  acts  and  doings  therein  set 
forth. 

4.  The  remedy,  if  any,  is  by  an  action  of  debt  to  recover  the 
penalty  prescribed  by  R.  S.  c.  51,  §  40. 

The  presiding  judge  overruled  the  motion,  and  the  defendants 
alleged  exceptions. 

T*  B.  Reed^  attorney-general  for  the  State. 

Bradbury  ^  Bradbury^  for  the  defendants. 

Appleton,  C.  J.  By  R.  S.  1857,  c.  51,  §  46,  "  no  engine  or 
train  is  to  be  run  across  a  highway  near  the  compact  part  of  a  town, 
at  a  greater  speed  than  six  miles  an  hour.  Nor  is  any  way  to  be 
unreasonably  and  negligently  obstructed  by  engines,  tenders,  or 
cars.  The  corporation  forfeits  not  exceeding  one  hundred  dollars 
for  every  offense." 

The  defendant  corporation  has  been  indicted  for  and  found  guilty 
of  unreasonably  and  negligently  obstructing  a  certain  highway  in 
the  town  of  Falmouth. 

The  main  objection  taken  in  arrest  of  judgment  is  that  an  indict- 
ment does  not  lie,  and  that  the  only  mode  of  redress  or  punishment 
is  by  an  action  of  debt  for  the  penalty  given  by  the  statute. 

The   unreasonably  and  negligently  obstructing  a  highway  by 
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engines,  tender,  or  cars  is  created  an  offense,  and  a  forfeiture  is 
prescribed  for  its  commission.  By  R.  S.  1857,  c.  181,  §  13,  "  All 
fines  and  forfeitures,  imposed  as  a  punishment  for  any  offense,  or 
for  a  rioladon  or  neglect  of  any  statute  duty,  when  no  other  mode 
is  expressly  provided,  may  be  recovered  by  indictment ;  and  when 
no  other  appropriation  is  expressly  made  by  law,  shall  enure  to  the 
State."'  The  defendant  corporation  is,  therefore,  by  the  terms  of 
the  statute  liable  to  indictment  as  ^^  no  other  mode  is  expressly  pro^ 
vided."  It  is  unnecessary  to  consider  whether  debt  could  or  could 
not  be  maintained  to  recover  the  prescribed  penalty. 

ExcepUonB  overruled. 

Kent,  Walton,  Dickebson,  Babbows,  and  Taplet,  JJ.,  con- 
curred. 


59    191 
99     39* 

Joseph  Stmonds  vb.  Chables  F,  Babnes.    .  T  ^^^   , 

59      191 


Baxikruptcy-'dUchwrge  in— toAen  not  avoided. 

In  order  to  ayoid  a  defendant's  disobarse  under  the  United  States  bankmpt  Act 
of  1867,  on  the  ground  that  the  eohednle  verified  by  oath  did  not  contain  a 
statement  of  his  debt  to  the  plaintiflf,  and  that  the  latter  had  no  notice  of  the 
proceedings  in  bankrnptcj,  and  did  not  proye  his  claim,  it  most  appear  that  the 
omieaion  was  frandolent  and 'the  affidavit  wlllfnllj  false. 

On  exceptions  to  the  ruling  of  Ooddard^  J.,  of  the  superior 
court  for  this  county. 

Assumpsit  on  a  promissory  note,  dated  April  21,  1853,  given 
by  the  defendant  to  the  plaintiff. 

The  defendant  pleaded  his  discharge  in  bankruptcy,  dated  June 
6, 1869. 

The  plaintiff  replied  that  he  ought  not  to  be  barred,  because, 
that  at  the  time  of  filing  his  petition  in  bankruptcy  the  defendant's 
schedule  of  debts,  annexed  to  his  petition  or  any  amendment  there- 
to, did  not  contain  a  statement  of  the  debt  in  controversy  as  re- 
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quired  by  §  11  of  the  United  States  bankrupt  act;  that  the  defend- 
ant, at  the  time  of  filing  his  petition,  or  at  any  time  afterwards,  did 
not  give  to  the  marshal  of  the  district,  as  messenger,  the  name  of 
the  plaintiff  as  one  of  the  defendant's  creditors ;  that  the  marshal 
did  not  serve  written  or  printed  notice  by  mail  or  personally  upon 
the  plaintiff;  that  the  plaintiff  has  never  received  notice  of  the  pen- 
dency of  the  proceedings  in  bankruptcy  set  forth  in  the  plea;  and 
that  he  never  proved  his  said  debt  against  the  estate  of  the  defend- 
ant in  bankruptcy, 

To  this  replication  there  was  a  demurrer  and  joinder. 
The  judge  sustained  the  demurrer  and  adjudged  the  replication 
bad ;  whereupon  the  plaintiff  alleged  exceptions, 

Symonda  ^  Libhy^  for  the  plaintiff. 

J.  7>.  ^  F.  Feasendeny  for  the  defendant. 

Appleton,  C.  J.  By  the  bankrupt  act  of  1841  the  discharge 
of  a  bankrupt  might  be  impeached  for  fraud  in  any  court  in  which 
it  was  pleaded  in  bar  to  a  pending  suit. 

By  the  bankrupt  act  of  1867,  §  34,  it  is  enacted,  "  that  a  dis- 
charge duly  granted  under  this  act,  shall  release  the  bankrupt  firom 
all  debts,  claims,  liabilities,  and  demands  which  were  or  might  have 
been  proved  against  his  estate  in  bankruptcy,"  unless  his  creditors 
should  "  see  fit  to  contest  the  validity  of  said  discharge  on  the 
ground  that  it  was  fraudulently  obtained."  This  must  be  done  in 
the  court  in  which  it  was  granted  within  two  years,  for  some  of 
the  fraudulent  acts  of  omission  or  commission  particularly  set  forth 
in  §  29.  Such  was  the  construction  given  by  this  court  to  the  act 
in  Corey  v.  Ripley^  57  Maine,  69,  and  upon  examining  the  debates^ 
when  the  bill  was  under  discussion,  it  will  be  seen  that  the  efiect 
there  given  to  the  discharge,  unless  set  aside  and  annulled  by  the 
federal  court  granting  it,  was  in  strict  conformity  with  the  inten- 
tion of  congress. 

The  defendant  pleads  a  discharge.  It  is  in  due  form  of  law. 
"  An  order  of  discharge  will  be  sufficient  evidence  of  bankruptcy  and 
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of  the  validity  of  the  proceedings  thereon."  Robson,  Law  of  Bank- 
ruptcy, 458.  The  order  proves  itself.  1  Deacon  on  Bankruptcy, 
800. 

The  plaintiff  replies  that  his  claim  was  omitted  in  the  schedule  of 
debts  sworn  to  by  the  defendant.  If  the  bankrupt  •'  has  willfully 
sworn  wisely  in  his  affidavit  annexed  to  his  .  .  .  schedule  or  inven- 
tory," the  court,  granting  the  discharge,  may,  upon  pcoceedings 
■  duly  had  before  it,  "  set  aside  and  annul  the  same." 

But  the  plea  contains  no  allegation  of  fraudulent  conduct  or  will- 
ful false  swearing.  The  court  granting  the  discharge  would  not  be 
authorized  by  the  act  ^^  to  set  aside  or  annul  the  same."  Much  less 
.  would  any  other  court. 

Under  the  act  of  1841  it  was  held,  that  a  plaintiff  could  not 
avoid  a  discharge  of  his  bankrupt  debtor  by  merely  showing  that 
the  defendant,  in  his  petition  in  bankruptcy,  omitted  to  insert  the 
plaintiff's  name,  etc.,  to  the  sworn  list  of  creditors,  and  that  by  rea- 
son of  such  omission,  the  plaintiff  had  no  notice  of  the  proceedings 
in  bankruptcy,  and  could  neither  prove  his  claims  against  the  de- 
fendant nor  oppose  his  discharge.  To  avoid  the  discharge,  by  rea- 
son of  such  omission,  it  must  be  shown  to  be  wiUftil  and  fraudulent. 
Bumside  v.  Brigham^  8  Met.  75 ;  Mitchell  v.  Singletary^  19  Ohio, 
210. 

The  accidental  omission  of  a  creditor's  name  in  the  schedule  of  in- 
debtedness is  not  made  a  ground  for  annulling  and  setting  aside  a 
discharge.  The  omission,  to  have  that  effect,  must  be  fraudulent. 
The  affidavit  annexed  to  the  schedule  must  be  willfully  false.  In- 
deed, the  act  assumes  that  the  schedule  of  debts  may  not  be  com- 
plete, for  by  §  11,  the  marshal  is  directed  to  serve  "written  or 
printed  notice,  by  mail  or  personally,  on  all  creditors  upon  the 
schedule  filed  with  the  debtor's  petition,  or  whose  names  may  be 
given  to  him  in  addition  by  tlie  debtor."      Exceptioni  overruled. 

Kent,  Walton,  Barrows,  and  Danforth,  JJ.,  concurred. 

Taplet,  J.,  concurred  in  the  result. 
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Mehitable  Folsom,  administratrix,  vs.  Moses  Chapman. 
Evidence.    Witness, 

Under  B.  8.  o.  82,  §  87,  the  defendant  cannot  introduce  the  testimony  of  th« 
plaintiff's  intestate,  as  given  at  a  previous  trial  of  the  action,  and  then  putp 
himself  upon  the  stand  as  a  witness  to  contradict  it 

A  paper  containing  the  items  of  a  portion  of  the  account  annexed  to  the  writ, 
placed  in  the  hands  of  a  witness  on  the  stand,  called  bj  the  **  legal  representa- 
tive of  a  deceased"  party  plaintiff  for  the  sole  purpose  of  refreshing  the  wit- 
ness' memory,  is  not  so  **  used  as  evidence."  within  the  meaning  of  R.  8.  c.  82f 
$  87,  clause  4,  as  to  authorize  *'  the  other  party  to  testify  in  relation  thereto." 

On  exceptions,  • 

Assumpsit  on  account  annexed,  the  last  five  items  of  which  were 
for  milk,  delivered  in  quantities  varying  from  sixty-two  to  one  hun- 
dred and  ten  gallons  per  month,  in  the  months  of  May,  June,  July, 
and  August,  1864. 

The  action  was  tried  at  the  October  term,  1866,  and  again  at  the 
October  term,  1867,  at  both  of  which  trials  the  plaintiff's  intestate 
was  a  witness  and  testified  in  his  own  behalf. 

At  the  October  term,  1871,  the  original  plaintiff  having  deceased, 
and  the  present  plaintiff  having  been  duly  appomted  administratrix 
of  his  estate,  appeared  to  prosecute.  At  the  trial  the  plaintiff 
called  Lewis  Folsom  and  Annie  R.  Thompson,  children  of  Ephraim 
Folsom^  as  witnesses,  the  latter  of  whom  testified  substantially  that 
she  was  living  at  her  father's  in  May,  1864,  aild  had  charge  of  the 
house  in  consequence  of  her  mother's  sickness;  that  defend- 
ant contracted  for  her  father's  milk  at  twenty  cents  per  gallon; 
that  she  put  it  up  for  him -and  kept  account  of  it,  and  he  called  for 
it  mornings  on  his  way  to  Portland;  that  the  account  (account 
show^  to  witness)  is  the  one  and  is  in  her  handwriting;  and  that 
the  price  was  raised  by  mutual  agreement  the  latter  part  of  August 
to  twenty-four  cents. 

During  the  cross-examination  of  the  witness  the  counsel  for  the 
defendant  took  the  memorandum  of  account,  which  had  been  shown 
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to  the  witness  for  the  purpose  of  refreshing  her  memory,  exhibited 
to  the  jnry  and  passed  it  into  her  hands. 

The  plaintiflF  rested  his  case ;  and  though  requested  by  defend- 
ant, declined  to  put  in  the  testimony  of  Ephraim  Folsom  given  at 
a  previous  trial.  Thereupon  the  defendant  read  it  to  the  jury  and 
then  offered  to  read  his  Qwn  testimony  given  at  the  same  time,  but 
the  presiding  judge  declined  to  receive  it.  The  counsel  fpr  the  de- 
fendant then  offered  him  as  a  witness,  and  proposed  to  contradict  by 
him  the  testimony  of  Ephraim  Folsom  which  had  been  read  by  him 
to  the  jtiry ;  but  the  presiding  judge  ruled  it  inadmissible.  Subse- 
quently the  defendant's  counsel  offered  him  as  a  witness  to  contra- 
dict the  testimony  of  Annie  R.  Thompson,  in  regard  to  the  paper 
or  account  kept  by  her  and  placed  in  her  hands  to  refresh  her  mem- 
ory, but  the  presiding  judge  excluded  it.  Whereupon  the  defend- 
ant alleged  exceptions. 

S.  O.  Strout  ^  H.  W.  a-agey  for  the  plaintiff. 

Jr.  2>.  M.  Sweaty  for  the  defendant. 

Appleton,  C.  J.  At  a  former  trial  of  this  cause,  Ephraim  Fol- 
som, the  plaintiff's  intestate,  was  a  witness.  The  counsel  for  the 
defendant  introduced  his  testimony  as  then  given.  Having  intro- 
duced it,  he  offered  the  defendant  as  a  witness  to  contradict  it,  but 
the  court  ruled  his  testimony  inadmissible. 

This  was  correct.  The  testimony  of  Folsom  at  a  former  trial 
was  offered  by  the  defendant  Having  offered  it,  he  did  not  there- 
by acquire  the  right  to  contradict  it.  It  is  sufficient,  that  the  evi- 
dence was  not  in  the  form  of  a  deposition.  If  it  were,  it  may  well 
be  doubted  whether  the  adverse  party  could,  within  R.  S.  1871, 
c.  82,  §  87,  offer  the  deposition  of  his  deceased  opponent  for  the 
purpose  of  rendering  his  own  testimony  admissible  when  otherwise 
it  would  not'  be. 

The  defendant  does  not  bring  himself  within  any  of  the  excep- 
tions in  §  87.    Keltan  v.  JKK,  69  Maine. 

The  paper  containing  the  charges  of  milk,  the  case  specially 
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finds,  was  placed  in  the  witness'  hands  to  refresh  her  memory.  It 
was  not  offered  as  evidence  to  the  jury  by  the  plaintiff's  counsel, 
nor  used  as  such.  The  evidence  of  the  defendant  was  not^  there- 
fore, admissible  under  fourth  case  under  §  87,  which  is  as  follows  • 
"  In  an  action  by  an  executor,  administrator,  or  other  legal  repre- 
sentative of  a  deceased  person,  in  which  his  account  books  or  other 
memoranda  are  used  as  evidence  on  either  side,  the  other  party 
may  testify  in  relation  thereto."  The  mere  handing  a  paper  to  re- 
fresh the  memory  of  a  witness  is  not  using  it  "  as  evidence  on  either 
side  "  so  as  to  authorize  the  other  party  to  testify  in  relation  there- 
to. The  books  or  memoranda  niust  be  used  as  specific  pieces  of 
evidence,  and  must  be  submitted  to  the  court  or  jury  as  and  for  evi- 
dence. JSxceptiona  overruled. 

Kent,  Walton,  Barrows,  Danforth,  and  Taplet,  J  J.,  con- 
curred. 


59  196 
94^368 
ft9  1961 
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59  i9tfl  Erastus  C.  Simpson  and  another  vs,  Charles  Bibber,  and 

William  L.  Fitch,  trustee. 

Trustee  proceaa^practice-— exceptions  to  ruling  of  judge  of  superior  court  chcarg^ 
ing  trustee.   Account — verbal  assignment  of  valid. 

By  Tirtae  of  Public  Laws  of  1868,  o.  151,  §  7,  and  B.  S.  o.  86,  §  79,  when  exceptions 
are  taken  to  the  ruling  and  decision  of  the  Judge  of  the  superior  court,  as  to 
the  liability  of  the  trustee  to  be  charged,  the  whole  case  may  be  re-examined 
by  the  law  court. 

A  verbal  assignment,  made  bona  fide,  before  service  on  the  trustee,  for  a  valuable 
and  adequate  consideration,  .will  transfer  such  an  interest  in  an  account  as 
may  be  protected  in  a  trustee  process.  , 

On  exceptions  to  the  ruling  of  Q-oddard^  J.,  of  the  superior 
court  for  this  county,  in  charging  the  trustee  for  forty-seven  dollars 
and  eighty  cents. 

The  action  was  assumpsit  on  account  annexed.  The  action  was 
tried  by  the  judge,  without  the  intervention  of  the  jury,  and  he 
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rendered  judgment  for  the  plaintiflf  for  the  sum  of  sixty-eight  dol- 
lars and  twelve  cents,  debt  or  damage. 

The  trustee  disclosed,  substantially,  that  at  the  time  of  the  ser- 
vice of  the  plaintiff's  writ  upon  him,  to  wit,  March  21,  1870,  be 
was  indebted  to  Charles  &  H.  A.  Bibber,  $47.80,  on  account. 

TJiat  after  service  of  the  writ,  to  wit,  March  23, 1870,  he  re- 
ceived written  notice  from  H.  A.  Bibber,  that  $44.56  of  the  ac- 
count belonged  to  and  was  due  to  him  alone ;  and  that  he  held  the 
sum  of  $48.70  to  be  paid  as  the  court  should  direct. 

By  leave  of  the  court,  H.  A.  Bibber,  claimant  of  the  goods, 
effects,  and  credits  in  the  hands  of  the  alleged  trustee,  came  and 
alleged  that  he  was  the  owner  of  one-fourth  part,  in  common  and 
undivided,  of  the  vessel  sold  by  Charles  and  H.  A.  Bibber  to  the 
alleged  trustee  for  $600 ;  that  there  was  due  him  at  the  time  of  the 
service  of  the  trustee  writ  in  this  case,  $150 ;  that  before  the  sale 
of  the  vessel  he  expended  upon. her,  in  repairs,  $19.88,  and  $24.68 
for  money  advanced  for  him,  which  Charles  Bibber  agreed  to  pay 
him,  and  before  the  service  of  the  writ  in  this  case  had  verbally 
assigned  to  him  (the  claimant)  so  much  of  the  account  due  from 
the  alleged  trustee,  and  should  pay  that  amount. 

The  allegations  were,  substantially,  proved  by  the  depositions  of 
Charles  Bibber  and  the  claimant. 

The  judge  of  the  superior  court  charged  the  trustee  in  the  sum 
of  $47.80,  and  the  trustee  alleged  exceptions. 

S.  C.  Strout  ^  M.  W.  Qage^  for  the  trustee. 

H.  Orr,  for  the  plaintiff,  cited  R.  S.  c.  86,  §  30 ;  Fletcher  v.  Clarky 
29  Maine,  485;  Treat  v.  CHlmore,  49  Maine,  34;  McCarthy  v. 
Mansfield^  56  Maine,  538 ;  CurtU  v.  Downs^  56  Maine,  24 ;  Berry 
V.  Johnson^  53  Maine,  401 ;  McKeen  v.  Jordan^  53  Maine,  144. 

Tapley,  J.  In  this  case,  Henry  A.  Bibber  appeared  in  the 
superior  court,  as  claimant  of  the  ftmds  in  the  hands  of  the  trustee, 
and  was  duly  made  a  party  under  the  statute.  Upon  the  disclosure 
and  the  proo&  introduced  by  the  claimant,  the  judge  of  the  superior 
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court  charged  the  trustee,  and  to  this  decree  he  excepted,  and  the 
court  below  aUowed  the  exceptions. 

The  plaintiff  now  claims  that  the  decree  of  the  court  below^  being 
founded  on  matters  of  &ct,  must  be  conclusive  upon  the  parties. 
That  while  the  decisions  of  that  court,  in  matters  of  law,  are  open 
to  revision  here,  those  of  fact  are  not. 

By  the  seventh  section  of  the  act  establishing  the  superior  court 
for  the  county  of  Cumberland,  it  is  provided  that  **  exceptions  may 
be  alleged  as  in  the  supreme  judicial  court,"  etc.  Acts  of  1868,  c 
151,  §  7. 

When  exceptions  are  taken  to  the  ruling  of  a  judge  of  the 
supreme  judicial  court,  "  the  whole  case  may  be  reexamined  and 
determined  by  the  law  court,  and  remanded  for  further  disclosures 
or  other  proceedings  as  the  court  thinks  justice  may  require."  R; 
S.  c.  86,  §  79. 

We  think  it  was  the  design  of  the  legislature  to  give,  in  this  class 
of  cases,  the  same  effect  to  exceptions  from  the  superior  court,  as 
is  given  to  those  taken  to  the  rulings  of  a  judge  of  the  supreme 
judicial  court. 

Looking  at  the  disclosure,  and  the  proofs  adduced,  it  would  seem 
that  a  verbal  assignment  of  the  claim  in  dispute  had  been  made  to 
the  claimant  before  the  service  was  made  upon  the  trustee,  and 
that  due  notice  was  given  the  trustee  of  this  fact  before  disclosure, 
and  that  this  fact  was  disclosed  by  the  trustee.  There  is  no  con- 
flict of  evidence  in  the  case,  and  nothing  to  contradict  the  testimony 
of  the  principal  defendant  and  thp  claimant  upon  this  matter.  In 
the  absence  of  any  evidence  in  conflict  with  it,  and  not  even  a 
suggestion  of  counsel  now  that  it  is  untrue,  we  think  the  proof 
sufficient  to  establish  the  claim  of  the  claimant. 

The  ground  upon  which  the  trustee  was  charged  in  the  court 
below  does  not  appear.  The  particular  point  now  argued  by  coun- 
sel is  the  only  intimation  we  have  of  what  it  might  have  been,  and 
that  is,  that  the  assignment,  being  a  verbal  one,  did  not  operate  to 
transfer  an  interest  which  could  be  protected  in  a  proceeding  of 
this  kind. 
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We  hold  that  a  bona  fide  verbal  assignment,  made  upon  valuable 
jmd  adequate  consideration,  will  transfer  such  an  interest  in  a 
chose  in  action  as  may  be  protected  to  the  assignee  in  this  kind  of 
action. 

It  would  be  clearly  inequitable  to  allow  the  assignor  to  disregard 
his  contract,  and  we  can  perceive  no  reason  why  a  creditor  should 
not  also  be  bound  by  an  assignment  thus  made*  Courts  have  in 
various  ways  recognized  the  force  of  unwritten  assignments,  and 
always  have  held  that  such  a  transfer  carries  with  it  the  right  in 
the  purchaser  to  use  the  name  of  the  assignor  in  prosecuting  such 
choses  in  action  to  judgment  and  execution.  The  statutes  recog- 
nize this  class  of  transfers  by  requiring  the  assignee  in  such  actions 
to  indorse  his  name  and  place  of  residence  upon  the  back  of  the 
writ,  and  in  making  him  liable  for  costs.     R.  S.  c.  82,  §  115. 

We  perceive  no  reason  why  greater  force  and  efficiency  should 
be  attached  to  an  assignment  which  has  been  reduced  to  writing, 
than  one  which  was  made  and  exists  without  this  species  of  evi- 
dence of  its  existence.  It  is  the  assignment  which  transfers  the 
interest  in  the  claim,  and  not  the  means  the  parties  have  used  or 
adopted  to  preserve  evidence  that  it  has  been  made.  The  contract 
is  one  thing  and  the  evidence  of  it  another.  Written  evidence  may 
be  more  reliable  than  oral  evidence  delivered  by  witnesses ;  but 
the  assignment,  when  once  established,  is  equally  effectual  whether 
reduced  to  Vriting  or  not,,  unless  some  positive  provision  of  law 
requires  otherwise. 

We  think  the  trustee  in  this  ca^.e  shouM  have  been  charged  for 
the  sum  of  three  dollars  and  twenty-four  cents  ($3.24),  less  his 
costs,  and  the  entry,  therefore,  in  the  case  will  be, 

Thietee  charged  far  the  sum  of  three  dollars 
and  twentt/'four  cents^  lea  his  conU. 

Afpleton,  G.  J. ;  Kent,  Dickkrson,  and  Barbows,  JJ.,  con- 
curred. 
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Cephas  H.  Douglass  vs.  Lucinda  Libbet. 
Beal  CLction. 

In  a  real  action,  under  the  general  issue,  the  defendant  in  possession  of  demand- 
ed premises,  cannot  be  disturbed  until  the  plaintiff  show  a  better  title. 

Thus,  the  plaintiff  put  in  evidence  a  copy  of  his  writ  against  one  Charles  Moul- 
ton,  with  the  return  and  record  thereof  of  the  attachment  of  the  tatter's  real 
estate,  dated  Aug.  17,  1867,  a  copy  of  the  judgment  recovered  Feb.  4,  1868, 
and  of  a  seasonable  extent  daly  recorded  of  the  execution  on  the  demanded 
premises.  The  defendant  proved  his  possession  at  the  time,  and  ever  since 
the  plaintiff's  attachment,  and  offered  in  evidence  a  mortgage  of  the  premises 
to  herself,  from  C.  Moulton,  dated  July  20, 1867,  and  recorded  Aug.  19, 1867, 
and  a  deed  from  0.  Moulton  to  J.  Moulton,  dated  and  recorded  July  23,  1867, 
with  a  quitclaim  back,  dated  Oct  27, 1868.  Heldt  that  the  defendant  had  the 
better  title. 

On  report. 

Writ  of  entry  dated  Oct.  4, 1869.    Plea,  general  issue. 

The  plaintiff  read  in  evidence  an  attested  copy  of  a  writ  in  his 
favor,  against  Charles  H.  Moulton,  dated  Aug.  15,  1867,  with  the 
officer's  return  thereon  and  record  thereof  of  an  attachment  of  the 
said  Moulton's  real  estate,  dated  Aug.  17,  1867 ;  of  the  judgment, 
dated  Feb.  4,  1868 ;  of  the  execution,  dated  Feb.  17,  1868 ;  and 
of  the  officer's  return  thereon  and  record  thereof  of.  the  levy  of 
the  execution  on  said  premises,  dated  March,  2,  1868. 

It  appeared  that  the  defendant  was  in  possession  at  the  time  of 
the  plaintiff's  attachment  and  had  continued  in  possession  ever 
since. 

The  defendant  offered  in  evidence  a  deed  of  mortgage  of  the 
demanded  premises,  from  Charles  Moulton  to  herself,  dated  July 
20,  1867,  and  recorded  Aug.  19,  1867 ;  an  attested  copy  of  a  deed 
of  warranty  of  the  same  premises,  from  Charles  H.  Moulton  to 
James  L.  Moulton,  dated  July  ^3,  1867,  and  recorded  same  day ; 
and  an  attested  copy  of  a  quitclaim  deed,  dated  Oct.  27, 1868,  from 
James  L.  Moulton  to  Charles  H.  Moulton. 
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The  court  to  enter  sach  judgment  as  the  law  and  evidence  re- 
quired* 

J".  ^  U.  M.  Band  ^  A.  P.  Moorey  for  the  plaintiff. 

A.  A.  StrotUy  for  the  defendant. 

Appleton,  C.  J.  This  is  a  writ  of  entry.  The  plaintiff  claims 
title  by  virtue  of  a  levy  made  on  the  demanded  premises,  as  the 
estate  of  Charles  H.  Moulton.  The  attachment  in  the  suit  was 
made  and  recorded  17th  August,  1867.  The  levy  bears  date 
March  2, 1868. 

The  defendant  was  in  possession  at  the  date  of  the  alleged  at- 
tachment in  lixe  suit  against  Moulton,  and  has  so  remained  to  the 
present  time.  She  further  justifies  her  possession  under  a  mort- 
gage from  said  Charles  H.  Moulton,  dated  20th  July,  1867,  but  not 
recorded  until  19th  August,  1867 

The  plaintiff,  before  he  can  disturb  the  possession  of  the  defend- 
ant, must  show  a  better  title. 

The  plaintiff  has  not  produced  any  deed  from  the  tenant  nor 
fifom  any  one  else,  of  the  premises  to  Charles  H.  Moulton.  Nor 
has  he  offered  the  record  of  any,  or  shown  that  Moulton  had  ever 
been  in  possession  of  the  same*  prior  to  the  attachment,  or  that  at 
that  time  he  had  any  attachable  interest  therein. 

If,  previously  to  the  attachment,  Charles  H.  Moulton  had  ac- 
quired any  title  to  the  demanded  premises  (of  which  there  is  no 
proof),  then  the  evidence  offered  shows  that  previous  thereto  he 
had  conveyed  his  interest'  in  the  same  to  James  L.  Moulton,  by 
deed  of  warranty,  bearing  date,  July  23,  1867,  and  recorded  the 
same  day. 

The  levy  was  made  March  2,  1868.  But  from  the  evidence 
received  and  from  that  offered,  it  is  manifest  that  at  the  time  of  the 
attachment  and  of  the  levy,  the  judgment  debtor  had  neither  pos- 
session nor  title  of  record  nor  in  &ct.  So  &r  as  is  shown  by  the 
case,  the  levy  might  as  well  have  been  made  upon  the  estate  of  any 
other  man  in  the  county,  and  it  would  have  been  equally  as  effect- 
ive to  convey  a  title  as  the  one  which  was  made. 

VOL.  LIX.  14 
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Further,  long  prior  to  the  date  of  the  levy  the  defendant's  mort- 
gage had  been  duly  recorded,  so  that  it  took  precedence  of  the  levy, 
there  having  been  no  valid  attachment  of  the  premises. 

There  are  other  questions  raised,  but  in  the  present  aspect  of  the 
case  it  is  not  necessary  to  consider  them. 

Judgment  for  defendant. 

Kent,  Walton,  Dickerson,  Barrows,  and'TAPLEY,  J  J.,  con- 
curred. 


MuNROE  A.  Blanchard  vs.  First  Association  of  Spiritual- 
ists OF  Portland. 

Corporation^ a  member  of  cannot  make  him8e{f  a  creditor  of,  without 

authority. 

A  member  of  a  corporation,  who  is  not  its  financial  officer,  cannot,  without  au- 
thority, make  himself  its  creditor  by  the  voluntary  payment  of  its  debts. 

The  plaintiff,  a  member  thereof,  sued  the  corporation  known  as  the  "  First  Asso- 
ciation of  Spiritualists/'  for  a  balance  of  an  account  wherein  was  charged 
Tarious  sums  paid  for  rent,  carpets,  furniture,  gas,  and  oil  bills  for  their  haU 
of  worship,  and  credited  sums  subscribed  and  contributed  by  different  mem- 
bers and  received  from  other  persons  for  the  use  of  the  hall.  The  by-laws 
provided  for  the  election  of  a  treasurer,  who  thereby  had  charge  of  the  funds, 
collections,  and  debts,  and  was  required  to  pay  the  bills  of  the  association, 
ordered  by  "the  government''  The  plaintiff;  with  others, , having  been  ap- 
pointed a  "committee  on  the  hall,"  without  any  specific  duties  assigned,  or 
powers  conferred,  purchased  the  carpets,  etc.,  for  the  association,  and  on  its 
credit,  considering  themselves  personally  bound  t9  pay  therefor,  provided  the 
association  did  not.  Held^  (1)  That  the  plaintiff  had  no  authority  thus  to  make 
himself  creditor  of  the  associidion ;  and  (2)  That  the  bare  vote  of  the  associa- 
tion to  accept  the  report  of  the  committee  could  not  be  construed  such  a  rati- 
fication as  would  authorize  one  of  the  committee  to  maintain  the  suit. 

On  exceptions  to  the  rulings  of  0-oddardy  J.,  of  the  superior 
court  for  this  county. 

Assumpsit  on  an  account  annexed,  wherein  are  charged  various 
items,  from  Nov.  80,  1868,  to  Jan.  1,  1871,  comprising  bills  for 
rent,  furniture,  carpets,  gas,  and  fuel,  and  credited  various  sub- 
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scriptions  and  contributions  from  several  of  the  members  of  the 
association,  and  sums  of  money  for  use  of  the  hall  by  several 
persons  other  than  members,  leaving  a  balance  due  of  $300.30. 

It  appeared  that  the  plaintiff  and  six  others  were  appointed  "a 
committee  on  opening  the  new  hall ; "  that  at  the  time  of  the  ap- 
pointment of  the  committee  there  was  no  furniture,  carpets,  settees, 
or  heating  apparatus  in  the  hall;  that  the  committee  purchased 
them  and  submitted  the  report  to  the  officers  of  the  association, 
who  constituted  the  "  government ;"  that  these  purchases  were  kept 
separate  from  the  treasurer's  account;  that  the  purchases  were 
made  on  the  credit  of  the  association ;  if  the  association  did  not 
pay,  the  committee  expected  to,  and  became  responsible ;  the  direct- 
ors made  the  arrangement  that  the  committee  were  to  own  the 
property  purchased,  until  paid  for  by  the  association ;  and  the  bills, 
in  some  instances,  were  made  to  the  association. 

The  plaintiff  testified,  substantially,  that  the  account,  as  sued, 
was  presented  to  the  whole  committee,  who  examined  it  and  said  it 
was  satisfactory ;  that  it  was  afterwards  submitted  to  the  associa- 
tion at  a  meeting  thereof;  that  he  did  not  know  as  he  was  one  of 
the  committee,  as  such,  but  that  his  connection  with  the  committee, 
so  far  as  the  bill  in  suit  was  *  concerned,  was  as  treasurer  of  the 
committee. 

That  the  association  was  unable  to  furnish  the  hall,  and  it  was 
agreed  that  contributions  and  advances  should  be  made,  and  that 
the  money  so  raised  should  be  held  first  to  pay  the  rent,  and  next 
any  expenses  that  might  grow  out  of  furnishing  the  hall ;  that  until 
the  association  was  able  to  pay  for  it,  all  the  property  upon  which 
advances  were  made  should  be  held  and  owned  by  the  parties  who 
made  the  advances ;  and  that  the  plaintiff  made  all  the  disburse- 
ments stated  in  the  bill. 

On  cross-examination,  he  testified  that  he  sold  the  settees  after 
they  were  taken  from  the  hall. 

The  following  extracts  from  the  constitution  of  the  association 
were  put  in. 

^^  Art.  6.  The  officers  of  this  association  shall  consist  of  a  preei- 
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dent,  vice-president,  corresponding  secretary,  recording  secretary, 
treasurer,  and  a  committee  of  four,  all  of  whom  shall  constitute  a 
board  of  government  for  the  association,  and  shall  be  chosen  by 
ballot,  if  it  is  requested  by  any  member.  Vacancies  in  the  gov- 
ernment shall  be  filled  at  the  next  business  meeting  of  the  associa- 
tion. 

"  Art.  10.  The  treasurer  shall  have  charge  of  the  property 
and  funds  of  the  association,  and  shall  have  charge  of  the  collection 
of  subscriptions,  and  of  any  other  debts  due  the  corporation,  and 
shall  pay  such  bills  of  the  association  as  may  be  ordered  by  the 
government,  and  shall  make  a  full  report  at  the  annual  meetings, 
and  exhibit  his  accounts  when  required  by  the  government  of  the 
association. 

*'  He  shall  give  a  bond  with  sureties  when  required  by  the  gov- 
ernment." 

At  a  regular  meeting  of  the  association  held  Jan.  9,  1870,  "the 
corresponding  secretary,  treasurer,  and  hall  committee  made  their 
reports,  which  reports  were  accepted." 

N.  WMy  for  the  plaintiff. 

S.  C.  Strout  ^  E,  W.  Q-age^  for  the  defendants. 

Barrows,  J.  The  case  must  be  decided  according  to  the  legal 
rights  of  the  parties,  and  not  upon  the  purely  equitable  considera- 
tions, which  might  perhaps  be  expected  to  influence  those  who  ^are 
associated  for  religious  improvement,  in  their  dealings  with  each 
other. 

The  plaintiff  brings  suit  against  the  corporation,  of  which  he  is 
ft  member,  to  recover  the  balance  of  an  account,  in  which  he 
charges  the  defendants  with  various  sums  paid  for  rent,  carpets, 
furniture,  gas,  and  coal  bills,  for  the  hall  occupied  by  them  as  a 
place  of  meeting,  and  credits  them  with  sums  subscribed  and  con- 
tributed by  different  members,  and  received  from  other  parties  for 
the  use  of  the  hall,  and  for  a  portion  of  the  furniture  which  he  seems 
to  have  sold. 
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Being  a  member  of  the  corporation,  he  is  to  be  deemed  cognizant 
©f  its  by-laws,  and  bound  by  them,  where  they  are  not  inconsistent 
with  the  laws  of  the  State,  unless  he  shows  some  action  of  the  cor- 
poration by  which  he  is  exempted  from  their  operation.  The  by- 
laws provide  for  the  election  of  a.  treasurer,  who  is  to  have  charge 
of  the  property  and  funds  of  the  association,  and  of  the  collection 
of  subscriptions ;  and  it  is  made  his  duty  to  pay  the  bills  under  the 
direction  of  "  the  government."  The  office  was  duly  filled  by  the 
election  of  N.  M.  Woodman.  The  plaintiff  was  not  the  treasurer. 
He  was  elected  a  member  of  the  "  committee  on  the  hall."  This 
committee  had  no  specific  duties  assigned  to,  or  powers  conferred 
on  them,  by  any  action  of  the  corporation.  The  plaintiff  says  he 
does  not  think  he  was  ever  a  member  of  this  committee,  but  that 
he  acted  as  its  treasurer.  What  shadow  of  authority,  then,  had  he 
to  make  himself  the  creditor  of  the  corporation,  by  the  payment 
of  its  debts? 

The  committee  seem  to  have  assumed  to  make  purchases  of  car- 
pets, furniture,  etc.,  for  the  association  and  on  its  credit.  Appar- 
ently, not  finding  the  credit  of  the  corporation  very  good,  they 
pledged  their  own,  or,  at  all  events,  considered  themselves  bound, 
and  the  plaintiff  has  paid  these  bills.  But  in  all  this  he  and  the 
other  members  of  the  committee  were  simply  volunteers.  They 
do  not  appear  to  have  been  authorized  by  any  vote  of  the  corpora- 
tion to  contract  in  its  behalf,  or  to  have  been  requested  to  become  its 
sureties,  or  to  collect  or  apply  its  funds  to  the  payment  of  its  debts. 
According  to  the  by-laws  this  was  the  duty  of  the  treasurer.  No 
member  of  the  committee  could  thus  make  himself  the  creditor  of 
the  corporation. 

Nor  can  the  bare  vote  of  the  corporation  to  accept  the  report  of 
the  committee,  be  construed  into  such  a  ratification  as  would  iCU- 
thorize  one  of  its  members  to  maintain  such  a  suit  as  this.  The 
plaintiff  testifies  that  by  an  arrangement  with  the  directors  the 
articles  purchased  were  to  be,  and  remain,  the  property  of  those 
who  advanced  the  money  for  them  until  the  association  was  able  to 
pay  for  them.     Another  member  of  the  committee,  called  as  a  wit- 
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ness  by  the  plaintiff,  declares  that  they  did  not  become  creditors  by 
buying  these  articles  and  selling  them  to  the  corporation.  The  plain- 
tiff's right  to  dispose  of  the  property  seems  never  to  have  been 
questioned.  He  himself  asserts  that  right  by  selling  a  part  and  ap- 
propriating the  proceeds  to  the  partial  payment  of  his  claim  since 
the  report  of  the  committee  was  presented. 

The  letter  of  Joseph  B.  Hall  was  objected  to  and  is  not  admissi- 
ble. 

The  ruling  in  the  court  below  was  correct. 

Exception»  overruled. 

Appleton,  C.  J. ;   Kent,  Walton,  Dickerson,  and  Tapley, 
JJ.,  concurred. 


Cumberland  &  Oxford  Canal  Corporation  vs.  George  F. 

HrrcHiNGS. 

Btaiute — construction  of. 

Section  7,*  c.  74,  of  the  Special  Laws  of  1821,  did  not  take  away  from  the  plain- 
tiffs the  common-law  remedy  of  tresi>ass  quart  claumim. 

On  exceptions  to  the  ruling  of  Lane^  J.,  of  the  superior  court 
for  this  county,  at  the  February  term,  1872. 

Trespass  for  that  the  defendant,  at  said  Portland,  on  the  twenty- 
first  day  of  August,  a.  d.  1867,  and  on  divers  other  days  before 

^Special  Laws  of  1821,  c.  74,  §  7.  If  any  person  or  persons  shall  willfully,  mali- 
ciously, or  contrary  to  law,  take  up,  remove,  break  down,  dig  under,  or  other- 
wise injure  any  part  of  said  canal,  or  any  work  connected  with  or  appertaining 
to  the  same  or  any  part  therof,  such  person,  for  every  such  o£fense,  shall  forfeit 
and  pay  to  such  corporation  a  sum  not  less  than  fifty  dollars,  nor  more  than  five 
thousand  dollars.  And  such  offender  shall  Airther  be  liable  to  indictment  for 
•uch  trespass,  and  on  conviction  thereof,  shall  be  sentenced  to  pay  a  fine  to  the 
use  of  the  State,  not  more  than  one  hundred  doUars  nor  less  than  twenty-five 
dollars. 
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said  time,  and  between  said  times  and  the  day  of  the  purchase  of 
this-writ,  with  force  and  arms,  broke  and  entered  the  plaintifis' 
close,  at  a  part  thereof  situated  in  said  Portland,  to  wit,  at  a  place 
near  Vaughan's  bridge,  so  called,  and  then  and  there  did  fill  with 
dirt,  gravel,  stones,  and  other  material,  the  whole  width  of  the 
canal,  as  legally  existing  and  constructed  between  the  exterior 
banks  thereof,  and  for  a  distance  of  seventy-five  yards  wide  and 
two  hundred  yards  long  between  said  canal  banks,  so  as  to  com- 
pletely and  absolutely  exclude  all  water,  boats,  and  other  uses  of 
said  canal,  within  the  limits  and  for  the  distance  aforesaid,  and  ab- 
solutely destroy,  for  the  present  time,  said  canal  within  the  lim- 
its and  for  the  distance  aforesaid,  and  utterly  defeat,  hinder, 
and  prevent  the  use  of  the  same  as  aforesaid,  and  prevent  and  hin- 
der the  construction  of  a  lock  by  the  plaintiff,  for  connecting  said 
canal  at  its  terminal  point,  in  said  Portland,  to  and  with  the  navi-. 
gation  of  the  harbor  of  said  Portland  below  said  Vaughan's  bridge, 
as  was  and  still  is  contemplated  by  the  plaintifis* 

Also  for  that  the  defendant,  at  said  Portland,  on  the  twenty-first 
day  of  August,  a.  d.  1867,  and  on  divers  other  days  before  said 
time  and  between  said  times  and  the  day  of  the  purchase  of  this 
writ,  with  force  and  arms  broke  and  entered  the  plaintiff's'  close,  at 
a  part  thereof  situated  in  said  Portland,  to  wit,  at  a  place  near 
Vaughan's  bridge,  so  called,  and  then  and  there  did  fill  with  dirt, 
gravel,  and  stones,  and  other  material,  the  whole  width  of  said 
canal,  as  legally  existing  and  constructed  between  the  exterior 
banks  thereof,  and  for  a  distance  of  seventy-five  yards  wide  and 
two  hundred  yards  long  between  said  canal  banks,  so  as  to  com- 
pletely and  absolutely  exclude  all  water,  boats,  and  other  uses  of 
said  canal,  within  the  limits  and  for  the  distance  aforesaid,  and  kept 
and  continued  said  dirt,  gravel,  and  stones,  and  other  material,  so 
placed  in  said  canal,  as  aforesaid,  without  the  leave  or  license, 
against  the  will  of  the  plaintiffs  fi)r  a  long  space  of  time,  to  wit, 
and  from  said  first  day  of  August,  a.  d.  1867,  hitherto,  to  wit, 
until  the  date  of  this  writ,  and  thereby  and  therewith,  during  all 
the  time  aforesaid,  wholly  encumbered  the  said  close,  and  prevent- 
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ed  and  deprived  the  plaintiffs  from  having  the  use  thereof,  as  they 
otherwise  would  have  had,  at  said  point  of  said  canal  near  said 
Vaughan's  bridge  as  aforesaid. 

The  defendant  demurred  and  the  plaintifis  joined  the  demurrer. 
The  judge  sustained  the  demurrer,  pro  format  and  adjudged  the 
declaration  bad,  and  the  plaintiffs  alleged  exceptions. 

Mattocks  ^  Fox^  for  the  plaintiffs. 

Symonds  ^  Libby^  for  the  defendant. 

Contended  that  the  remedy  provided  in  §  7  of  the  charter  is  ex- 
clusive and  not  cumulative,  and  cited  Bath  v.  Miller^  51  Maine, 
347 ;  KnowUon  v.  Ackley^  8  Cush.  97 ;  Potter's  Dwarris  on  Stat. 
(1871),  275,  note  5  ;  BaBsett  v.  Carleton^  32  Maine,  553. 

An  invasion  of  the  statute  right  is  the  gravamen  of  the  com- 
plaint, a  right  not  existing  at  common  law,  but  created  by  the  char- 
ter which  provides  the  remedy. 

The  remedies  in  §  7  are  ample.  If  not,  six  sections,  §§  15-20 
in  Special  Laws  of  1830,  c.  86,  will  supply  any  deficiency.  The 
care  with  which  the  legislature  sought  to  cover  every  possible  con- 
tingency is  a  sure  indication  that  the  remedies  herein  provided 
were  intended  to  be  exclusive. 

In  §§  14,  16,  and  18,  the  common-law  remedy  is  expressly  re- 
tained, while  it  is  otherwise  in  the  original  charter. 

Appletojj,  C.  J.     This  is  an  action  of  trespass  quare  clausum. 

The  plaintiff  corporation  was  created  by  the  special  act  of  1821, 
c.  74,  passed  March  15th. 

By  §  7,  "  if  any  person  or  persons  shall  willfully,  maliciously,  or 
contrary  to  law,"  commit  certain  trespasses  therein  specified,  "  such 
person  or  persons  shall  forfeit  and  pay  "  a  sum  not  less  than  fifty 
dollars,  nor  more  than  five  thousand  dollars,  and  be  further  liable 
to  indictment  for  such  trespass  or  trespasses,  etc. 

It  is  insisted  that  the  only  remedy  for  the  plaintifis  is  under  this 
section,  and  that  the  action  for  trespass  quare  etausum  is  not  main- 
tainable. 
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But  such,  we  think,  cannot  have  been  the  intention  of  the  legis- 
lature. The  penalty  is  imposed  for  certain  trespasses  committed 
"  willfully,  maliciously,  and  contrary  to  law."  The  action  for  such 
penalty  must  be  commenced  "  within  one  year  after  die  offense  was 
committed."  R.  S.  1871,  c.  81,  §  90. 

This  is  an  action  for  a  trespass  in  breaking  and  entering  the 
plaintiffs'  close  and  committing  certain  trespasses  therein.  There 
is  a  manifest  difference  between  a  mere  trespass  and  a  trespass 
committed  "  williuUy,  maliciously,  and  contrary  to  law."  A  tres- 
pass may  be  committed  without  malice  and  under  color  of  right. 
According  to  the  construction  of  the  statute,  by  the  defendant's 
counsel,  the  plaintiff  can  only  recover  for  trespasses  committed  "will- 
fully, maliciously,  or  contrary  to  law  "  and  are  without  remedy  for 
all  other  trespasses. 

Statutes  are  not  to  be  construed  as  taking  away  a  common-law 
right,  unless  the  intention  is  manifest.  Nothing  here  indicates 
such  an  intention.  The  seventh  section  was  for  the  increased  pro- 
tection of  the  plaintiffs'  rights  for  their  diminution  or  destruction. 
Nothing  indicates  that  the  legislature  intended  to  deprive  the  plain- 
tiflfe  of  all  remedy  for  trespasses  committed  on  their  premises  ex- 
cept for  those  which  are  willful  and  malicious  and  contrary  to  law, 
and  that  all  right  of  action  should  be  barred  by  a  limitation  of  one 
year.  Demurrer  overruled. 

Declaration  good. 

Kent,  Walton,  DicKEasoN,  Bakrows,  and  Tapley,  JJ.,  con- 
curred. 
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i ■ 

Adoniram  J.  Dearborn  vb.  Mary  A.  Morse. 
Covenant    Deed^  additional  consideration  provable  by  parol.    Evidence, 

In  the  trial  of  an  action  of  covenant  broken  by  the  grantee  against  the  grantor 
of  real  estate,  to  recover  the  amount  of  an  outstanding  tax  which  the  former 
was  compelled  to  pay  to  prevent  a  sale  of  the  premises,  it  is  competent  for 
the  grantor  to  prove  that  prior  to  and  at  the  time  of  the  conveyance,  the 
grantee  verbally  agreed  to  pay  the  tax. 

On  exceptions  to  the  ruling  of  Q-oddard^  J.,  of  the  superior 
court  for  this  county. 

Covenant  broken  to  recover  the  amount  which  was  paid  by  the 
plaintiff  to  discharge  the  taxes  for  1868,  assessed  on  land  conveyed 
by  the  defendant  to  the  plaintiff  by  her  deed  of  warranty,  dated 
April  7, 1868. 

It  appeared  that  the  defendant  refused  to  pay  the  tax  on  demand 
by  the  tax-gatherer,  and  that  the  plaintifiP  was  compelled  to  pay 
the  same  in  order  to  prevent  the  premises  from  being  sold  therefor. 

The  defendant  offered  to  prove  that  prior  to  and  at  the  time  of 
the  execution  of  the  deed  of  the  premises  by  the  defendant,  the 
plaintiff  verbally  agreed  to  pay  the  taxes  in  question ;  but  the  tes- 
timony was  excluded  by  the  presiding  justice,  who  ruled,  as  matter 
of  law,  that  the  plaintiff  was  entitled  io  recover  the  amount  under 
the  covenants  of  the  defendant's  deed.  And  thei'eupon  the  plain- 
tiff alleged  exceptions. 

M.  P.  Franks  for  the  plaintiff. 

S.  L.  Carleton^  for  the  defendant. 

Appleton,  C.  J.  The  defendant,  by  deed  of  warranty,  con- 
veyed to  the  plaintiff  -a  tract  of  land  incumbered  by  an  outstanding 
tax.  The  plaintiff,  being  compelled  to  pay  the  same  for  his  own 
protection,  has  brought  an  action  on  the  covenants  of  warranty  in 
the  deed  to  him. 
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The  defendant  offered  to  show  that  before  and  at  the  time  of  the 
making  the  deed,  the  plaintiff  agreed  to  pay  the  taxes  in  question. 

The  offer  was,  in  effect,  to  prove  an  additional  consideration  to 
that  expressed  in  the  deed.  An  agreement  made  by  the  grantee, 
at  the  time  of  the  sale  and  conveyance  of  land,  to  pay  a  sum  addi- 
tional to  that  expressed  in  the  deed  is  valid  and  binding.  Tyler 
V.  Carletony  7  Greenl.  176 ;  Nickerson  v.  Saunders^  36  Maine,  413. 
So  where  the  purchaser  of  real  estate,  at  the  time  of  the  convey- 
ance, promised  the  seller  to  pay  the  taxes  assessed  thereon  for  the 
current  year,  and  on  being  notified  of  the  assessment,  neglected  to 
pay  the  same,  and  the  seller,  thereupon,  himself  paid  the  taxes; 
the  latter  was  held  to  be  entitled  to  recover  the  amount  so  paid 
without  a  previous  demand.  Brachett  v.  JEvans,  1  Gush.  79.  As 
is  well  said  by  Metcalf,  J.,  "  a  party  who  receives  a  grant  of  land, 
on  his  promise  to  pay  for  it,  cannot  avoid  payment  by  showing  that 
his  promise  was  not  in  writing."  It  matters  not  whether  this 
promise  relates  to  a  part  or  the  whole  of  the  consideration. 

The  amount  of  the  taxes  were  a  part  of  the  consideration  of  the 
conveyance  remaining  in  the  plaintiff's  hands  to  be  specifically 
appropriated.  They  were  so  appropriated.  Whether  the  defend- 
ant had  paid  the  taxes  with  the  money  therefor  received  firom  the 
plaintiff,  or  the  plaintiff  paid  them  in  pursuance  of  his  contract,  can 
make  no  difference.  In  either  case,  they  were  a  part  of  the  price 
of  the  land  conveyed,  and  were,  in  fact,  paid  by  the  defendant. 

The  evidence  offered  should  have  been  received. 

JExceptiom  sustained. 

CuTTiNo,  Kent,  Walton,  Dickerson,  and  Tapley,  JJ.,  con- 
curred. 
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RoBEET  Potter  v$.  Thomas  Lucas. 
Amendment, 

In  an  action  of  covenant  broken  upon  the  covenants  in  a  lease  for  not  keeping 
"in  proper  repair  the  outside  of  the"  house  described  in  the  lease,  but  suffer- 
ing *'  the  blinds  of  said  house  to  remain  in  a  shattered  state,"  the  plaintiff  in- 
troduced evidence,  without  objection,  relating  to  the  damage  to  the  window- 
glass,  and  the  defendant  showed  that  the  glass  was  put  in  proper  state  of  repair 
soon  after  the  execution  of  the  lease.  When  the  plaintiff  had  nearly  concluded 
his  closing  argument,  the  presidiog  justice  allowed  him  to  amend  by  adding 
after  the  word  "state"  the  words,  "by  reason  whereof  the  window-glass  was 
broken  and  destroyed."    Held^  (1)  That  the  amendment  introduced  no  new 

.  cause  of  action,  but  simply  a  specification  under  the  general  allegation  of 
want  of  repair  of  the  outside;  and  (2)  That  if  the  defendant  had  objected  at 
the  time  the  evidence  was  offered,  the  amendment  might  then  have  been 
made. 

On  exceptions  to  the  ruling  of  Q-oddard^  J.,  of  the  superior 
court  for  this  county. 

Covenant.  BROKEN  on  the  covenants  of  a  lease  of  the  "Portland 
House,"  from  the  defendant  to  the  plaintiff,  for  the  term  of  three 
years  from  May  6, 1865. 

The  declaration  alleged,  among  other  things, 

"  That  the  said  Lucas  did  not  keep  the  outside  of  said  Portland 
House  in  proper  repair  during  the  term  aforesaid,  and  while  the 
plaintiff  was  so  possessed  as  aforesaid,  but  suffered  the  same  to  re- 
main unpainted,  the  blinds  of  said  house  to  remain  in  a  shattered 
and  disordered  state,' '  etc. 

Among  other  testimony  in  regard  to  matters  which  t^e  defendant, 
in  his  closing  argument,  claimed  were  not  covered  by  the  declara- 
tion, certain  testimony,  introduced  by  the  plaintiff  without  objec- 
tion, tended  to  show  that  glass  in  the  windows  of  the  leased  house 
had  been  broken,  from  time  to  time  during  the  whole  terra,  by  the 
blinds,  by  reason  of  their  being  in  a  shattered  state ;  and  testimony 
was  introduced  by  the  defendant  showing  that  soon  after  the  lease 
was  made,  the  window-glass  was  put  in  a  proper  state  of  repair. 
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After  the  close  of  the  testimony  in  the  case,  and  the  final  argu- 
ment of  defendant,  and  when  the  plaintiff  had  nearly  finished  his 
closing  argument,  he  moved  for  leave  to  amend  his  writ  by  insert- 
ing after  the  words,  "  the  blinds  of  said  house  to  remain  in  a  shat- 
tered and  disordered  state,"  the  words,  "  by  reason  of  which  the 
window-glass  was  broken  and  destroyed  in  said  house;"  which 
amendment,  although  objected  to  by  the  defendant,  was  allowed  by 
the  judge. 

The  jury  returned  a  verdict  for  plaintiff  for  the  sum  of  three 
hundred  seventy-four  dollars  and  thirty-one  cents,  and,  in  answer 
to  the  question,  "  If  the  jury  finds  that  the  blinds  remained  in  a 
shattered  and  disordered  state,  what  damage,  ii  any,  does  the  jury 
find  that  plaintiff  suffered  thereby  by  the  breaking  of  the  win^ 
dows?  "  found  specially  that  the  amount  of  said  damage  was  forty- 
five  dollars  and  fifty  cents ;  and  thereupon  the  defendant  alleged 
exceptions. 

BovHird  ^  Cleaves^  for  the  plaintiff. 

J.  ^  E.  M,  Jtand,  for  the  defendant. 

Kent,  J.  The  declaration  contained  the  general  allegation  that 
the  defendant  '*  did  not  keep  the  outside  "  of  the  house  "  in  proper 
repair  during  the  term  aforesaid,  and  while  the  plaintiff  was  so  pos- 
sessed as  aforesaid,  but  suffered  the  same  to  remain  unpainted,  and 
the  blinds  of  said  house  to  remain  in  a  shattered  and  disordered 
state,"  etc.  The  glass  in  the  windows  was  part  of  the  outside  of  the 
house.  The  case  went  to  trial  without  any  answer  to  the  general 
replication.  No  specifications  of  the  particular  damage  was  called 
for.  Evidence  was  introduced  by  the  plaintiff  as  to  the  damage 
to  glass,  without  objection,  and  some  bearing  on  the  condition  of 
the  glass  in  the  windows  by  the  defendant. 

These  facts  seem  to  answer  the  objection  that  the  amendment 
was  made  at  so  late  a  stage  of  the  trial.  If  an  objection  had  been 
made  when  the  evidence  was  offered,  the  amendment  might  have 
been  then  moved.     The  amendment  does  not  introduce  any  new 
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cause  of  action ;  but  it  is  simply  a  specification  of  one  item  covered 
by  the  general  allegation  of  want  of  repair  on  the  outside. 

ExceptionB  overruled, 

Appleton,  C.  J.;  Barrows,   Danforth,  and  Tapley,  J  J., 
concurred. 


Isaiah  P.  Smith  and  another  vs,  Henry  Smith. 
ij®  ^^  .  Saqje  VB.  Ruth  Smith  and  others. 

Advancement^  what  is. 

In  1833,  a  father,  by  deed  of  warranty,  conveyed  to  his  Bon  certain  land  of  the 
full  value  of  five  hundred  dollars,  receiving;  back  a  writing  therein  acknowl- 
edging the  receipt  from  his  father  of*  five  hundred  dollars  as  the  ftiU  share  of 
all  his  father's  estate,  and  relinquishing  all  his  right,  title,  and  interest  in  and 
under  his  father's  estate  at  the  latter's  decease,  which  he  should  otherwise 
have  had.  The  father  in  April  and  the  son  in  the  followinff  November  died 
intestate.  In  a  real  action,  brought  by  the  children  and  sole  heirs  of  the  son, 
to  recover  their  distributive  share  of  their  grandfather's  estate,  Held,  that 
the  conveyance  was  an  advancement  In  fuU  to  the  son,  and  that  the  grand- 
children were  barred. 

On  report. 

Writ  of  entry  wherein  the  plaintiQs  demand  one-sixth  part  of 
the  premises  referred  to  in  the  writ. 

.The  premises  were  owned  by  one  Isaiah  Smith  at  the  time  of  his 
death,  intestate,  April  14,  1846.  The  defendant  is  one  of  six 
children  left  by  said  Isaiah,  and  was  in  possession  of  the  premises, 
claiming  title  to  so  much  as  he  had  not  disclaimed. 

Perley  D.  Smith,  another  of  the  children  of  Isaiah,  died  intestate 
in  November,  1846,  leaving  the  plaintiffs  as  his  sole  heirs,  who 
were  entitled  to  recover  so  much  of  the  premises  as  had  been  dis- 
claimed subject  to  betterments,  unless  the  following  facts,  the  proof 
of  which  was  offered  by  the  defendants,  are  admissible  and  consti- 
tute a  good  defense. 
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That  on  June  19,  1833,  Isaiah  Smith,  the  father  of  Perley  B. 
Smith,  conveyed,  by  deed  of  warranty  to  Perley,  certain  real  estate 
therein  described ;  that  at  the  time  of  the  conveyance,  the  consid- 
eration of  which  was  seven  hundred  dollars,  the  parties  verbally 
agreed  that  the  full  share  of  Perley  D.  Smith  in  the  estate  of  his 
father,  Isaiah,  was  and  would  be  five  hundred  dollars ;  that  Perley 
should  receive  the  land  named  in  the  deed  as  an  advancement  in 
fiill  of  the  right,  title,  and  interest  of  Perley  in  the  estate  of  his 
father  at  the  time  of  the  latter's  decease ;  that  the  land  was  worth 
seven  hundred  dollars ;  that  it  was  verbally  agreed  between  the 
parties  at  the  time  of  the  execution  and  delivery  of  the  deed,  that 
Perley  should  pay  his  father  the  sum  of  two  hundred  dollars,  and 
in  consideration  of  the  balance  of  five  hundred  dollars,  Perley 
should  execute  a  relinquishment  of  all  claim  to  the  estate  of  his 
father,  he  having  received  his  full  share  thereof;  that  in  further- 
ance of  this  agreement,  on  Dec.  20,  1833,  Perley  executed  and 
delivered  to  his  father  a  writing  of  the  following  tenor :  **  Know 
all  men  by  these  presents,  that  I,  Perley  D.  Smith,  have  received 
of  my  father,  Isaiah  Smith,  five  hundred  dollars,  being  my  full 
share  of  all  his  estate, — meaning  and  intending  to  relinquish  all 
my  right,  title,  and  interest  in  and  under  his  estate  at  his  decease, 
which  I  should  otherwise  have  had ; "  that  the  sum  of  five  hun- 
dred dollars  was  the  full  value  of  the  share  Perley  would  have 
received  out  of  his  father's  estate,  had  no  advancement  been  made 
to  him,  and  was  the  full  share  of  Perley  in  his  father's  estate  at  the 
time  of  his  father's  decease ;  that  the  said  sum  was  knowingly  and 
with  the  full  consent  of  Perley  received  by  him  as  an  advancement 
out  of  his  father's  estate,  and  intended  by  him  and  his  father  to  be 
in  ftdl  of  his  share  in  his  father's  estate  ;  and  that  the  five  hundred 
dollars  mentioned  in  the  foregoing  paper  were  real  estate  conveyed 
as  aforesaid. 

If  the  testimony  oflFered  was  admissible  and  would  constitute  a 

defense,  the  case  to  stand  for  trial. 
# 

.  Davis  ^  Drummond,  for  the  plaintiffs. 
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•  A.  A.  Strout^  for  the  defendants,  cited  Public  Laws  of  1821,  c. 
51,  §  40  ;  Bidkeley  v.  Noble,  2  Pick.  337 ;  Hall  v.  Davis,  3  Pick. 
450 ;  Hartwell  v.  Bke,  1  Gray,  687 ;  Quarles  v.  Quarles,  4  Ma:s8. 
679 ;,  Keney  v.  Tucker,  8  Mass.  143. 

Applbton,  C.  J.  The  facts  offered  to  be  proved  would  consti- 
tute a  perfect  defense.  Qiiarles  v.  Quarles,  4  Mass.  680.  The 
ancestor  of  the  demandants,  in  1833,  received  his  **  full  share  "  of 
all  his  father's  estate,  and  acknowledged  the  same  in  writing,  and 
relinquished  all  his  "  right,  title,  and  interest  in  and  under  his  estate 
at  his  decease,  which  he  (I)  should  otherwise  have  had."  The 
sum  thus  received  was  his  share  of  his  father's  estate,  both  at  the 
date  of  its  reception  as  well  as  at  that  of  his  death.  He  had  re- 
ceived all  he  could  in  any  way  be  entitled  legally  or  equitably  to 
receive  from  the  paternal  estate. 

By  stat.  1821,  c.  51,  §  40,  advancements  may  be  made  of  real 
or  personal  estate,  and  they  may  be  proved  by  the  acknowledg- 
ment, in  writing,  of  the  child  to  whom  made,  as  in  the  case  under 
consideration. 

The  contract  was  one  the  parties  were  competent  to  make,  and 
when  made  it  was  as  binding  on  them  as  any  other.  Nesmiih  v. 
Dmsmoor,  17  N.  H.  515.  By  it  the  ancestor  of  the  demandants 
received  his  foil  share  of  all  his  fether's  estate.  About  thirty-eight 
years  have  passed  since  the  advance  was  made  and  was  received 
in  foil  of  the  recipient's  share.  Twenty-five  years  have  elapsed 
since  the  death  of  the  demandants'  father.  The  estates  of  the 
father  and  grand&ther  of  the  demandants  have  long  ago  been  set- 
tled. The  parties  interested  and  their  heirs  have  acquiesced  in 
this  arrangement  during  the  long  period  which  has  elapsed  since  it 
was  made.  No  legal  or  equitable  reascm  is  perceived  for  disturb- 
ing it.  By  the  agreement  of  parties 

the  case  is  to  stand  for  trial. 

Cutting,  Kent,  Walton,  Bakrows,  and  Danforth,  JJ., 
concurred. 
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George  M.  Melcher  vs.  Ocean  Insurance  Company. 
Marine  policy — construction  of  .    Latent  ambiguity. 

Where  the  property  insured  in  a  policy  of  marine  insurance  was  described  as 
"Sixty-five  hundred  and  fifty  dollars  on  charter,  twenty-six  hundred  and  fifty 
dollars  on  primage,  and  also  fifteen  hundred  dollars  on  property  on  hoard  ship 
•  Charles  S.  Pennell,'  at  and  from  New  York  to  San  Francisco,"  Held,  that  the 
phrase  "at  and  from  New  York  to  San  Francisco,"  is  not  descriptive  of  any  por- 
tion of  the  property  insured,  but  simply  of  the  voyage  during  which  the  risk 
was  to  continue. 

And  where  it  appeared  that  the  vessel  was  sailing  under  two  charters,  either  of 
which  answered  the  call  in  the  policy,  parol  evidence  is  admissible  to  prove 
which  of  the  charters  was  insured. 

Assumpsit  on  a  policy  of  marine  insurance* 

The  plaintiff,  owner  of  one-eighth  part  of  the  ship  "  Chas.  S. 
Pennell,"  entered  into  a  charter-party  to  make  a  voyage  from  New 
York  to  San  Francisco;  thence  homeward  via  the  Chincha  Islands 
and  Europe,  whereby  he  agreed  to  carry  a  cargo  of  guano  from  the 
Chinchas  to  Rotterdam  or  Hamburg,  at  the  rate  of  four  pounds 
sterling  per  ton.  The  vessel  would  carry  seventeen  hundred  and 
fifty  tons  of  guano,  the  value  of  the  charter  at  the  time  it  was 
effected  being  worth  in  currency  about  fifty-six  thousand  dol- 
lars. 

After  effecting  this  charter,  the  plaintiff  obtained  a  cargo  of  coal 
and  general  merchandise  for  the  outward  voyage  to  San  Francisco, 
the  freight  upon  which  amounted  to  twenty-six  hundred  and  fifty 
dollars. 
On  March  20,  1864,  the  plaintiff  wrote  his  agent  as  follows : 
"  The  ship  '  0.  S.  Pennell '  is  now  nearly  loaded,  and  will  sail 
in  all  of  this  week.  ...  I  want  you  to  insure  on  my  part  of  the  ship 
as  follows :  .  •  . 

Charter  to  San  Francisco,    $26,500,  J  $3,3()0 

'  Primage  on  same,  1,326 

VOL.  ux.  15 
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Homeward  charter  from  Chinchas,  insure  out,  say 
1,750  tons,  at  £4,  £7,000  at  current  rates  of  ex- 
change,   $52,400,  my  J  6,550 
Primage  on  same,  2,650 
Chronometers,  Dent.  1,883,  Negos  1,261.  500 
And  on  our  eflfects,  clothing,  etc.  1,000 

On  March  23,  1864,  the  plaintiff's  agent  effected,  in  the  Wash- 
ington Insurance  Company,  an  insurance  upon  the  San  Francisco 
charter  of  $3,300  on  freight  and  primage  from  New  York  to  San 
Francisco ;  and  in  the  defendant  company  a  marine  risk  of  $3,000 
on  the  plaintiff's  interest  in  the  ship,  at  and  from  New  York,  etc. 
As  the  agent  was  about  leaving  the  defendant  company's  office, 
the  president  of  the  defendant  company  asked  the  plaintiff's  agent 
if  he  could  give  him  any  other  insurance,  whereupon  the  agent 
Tianded  to  the  president  plaintiff's  letter  above  mentioned.  After 
some  discussion  in  relation  to  the  guano  charter,  upon  which  insur- 
ance was  sought,  and  the  agent  had  explained  to  the  president  that 
for  the  reason  that  it  would  be  cheaper  to  effect  insurance,  and  es- 
pecially a  war  risk,  from  San  Francisco,  and  thence  to  Europe  after 
the  arrival  of  the  vessel  at  San  Francisco,  the  agent  applied  for  insur- 
ance upon  the  guano  charter  for  so  much  of  the  round  voyage  as  lay 
between  New  York  and  San  Francisco.  This  the  president  of 
the  company  understood.  In  accordance  with  these  facts  the  de- 
fendant company  issued  a  policy  to  the  plaintiff,  the  material  part 
of  which  was  of  the  following  tenor : 

"  This  policy  of  insurance  witnesseth,  that  the  president  and  di- 
rectors of  the  Ocean  Insurance  Company,  do  by  these  presents 
cause  George  M.  Melcher,  for  account  of  whom  it  concerns,  loss  if 

any,  payable  to ,  to  be  insured,  lost  or  not  lost,  $6,500  on 

charter,  $2,650  on  primage,  and  $1500  on  property  on  board  ship 
*  Charles  S.  Pennell,'  at  and  from  New  York  to  San  Francisco." 

When  the  policy  was  delivered  to  the  agent  of  the  plaintiff,  he 
inquired  of  the  secretary  whether  he  had  not  left  out  the  word  "  gua- 
no" before  the  word ''charter;"  to  which- the  secretary  replied, 
"  that  don't  make  any  difference,  the  insurance  you  effected  in  the 
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other  office  was  freight,  this  is  charter."  Thereupon  the  agent 
asked  the  secretary  if  he  had  not  rather  have  charter  than  freight ; 
he  replied,  "  No,  if  I  get  freight  and  the  vessel  is  wrecked,  the 
freight  helps  forward  itself,  whereas  charter  is  a  total  loss." 

April  1, 1864,  plaintiflF  sailed  for  San  Francisco.  On  May  25th 
following,  his  vessel  was  stranded  upon  a  coral  reef,  not  known  to 
the  plaintiff^,  and  not  laid  down  on  any  chart,  the  same  being  in 
longitude  88"*  42'  west,  latitude  17*"  18'  south,  or  about  twenty 
miles  off  the  Itacolomi  bank  on  the  coast  of  Brazil.  Soon  after  the 
vessel  was  taken  to  Rio  de  Janeiro,  where,  after  due  preliminary 
proceedings,  she  was  sold  at  auction. 

All  the  parol  evidence,  tending  to  prove  that  the  insurance  was 
upon  the  guano,  was  seasonably  objected  to  by  the  defendants,  but 
admitted  by  the  presiding  judge. 

The  defendant  introduced  the  plaintiff's  agent's  application,  dated 
March  23,  1864,  of  the  following  tenor,  which  was  written  by  the 
secretary  of  the  company  and  signed  by  the  agent : 

"  I  wish,  for  Geo.  M.  Melcher,  $6,550  on  charter,  and  $2,650 
on  primage,  and  $1,500  on  property  on  board  ship  *  Chas.  S.  Pen- 
nell,'  at  and  from  New  York  to  San  Francisco,  including  war 
risk." 

The  case  was  withdrawn  from  the  jury  and  reported  to  the  full 
court,  for  their  opinion  upon  the  admissibility  of  so  much  of  the  evi- 
dence as  was  objected  to  by  the  defendants ;  and  after  the  determi- 
nation of  this  question  the  cause  to  stand  for  trial,  if  either  party 
so  desired. 

A.  A.  Straut,  for  the  plaintiff. 

I.  The  words  "  at  and  from  New  York  to  San  Francisco,"  have 
no  reference  to  the  charter  insured,  but  simply  describe  the  voyage 
for  which  the  charter  was  insured.  There  is  nothing  in  the  policy 
that  renders  it  imperative  to  give  such  a  construction  to  this  lan- 
guage, as  would  defeat  the  inteation  of  the  parties.  The  punctua- 
tion confirms  the  position. 

If  the  words  may  be  applied  to  both  charter  and  voyage,  they 
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would  constitute  such  a  latent  ambiguity  as  would  admit  explana- 
tory parol  testimony. 

II.  If  it  be  doubtful  what  construction  should  be  given,  then 
parol  evidence  of  all  facts  connected  with  the  issuing  of  the  policy 
is  admissible,  that  the  court  may  be  placed  in  the  position  of 
the  parties,  and  thus  be  enabled  to  understand  the  intention  of  the 
parties.  1  Greenl.  on  Ev.  (12th  ed.),  §§  286,  287 ;  Lancey  v. 
Phoenix  Ins.  Co.^  56  Maine,  562. 

When  words  are  all  sensible  and  have  a  settled  meaning,  but  at 
the  same  time  consistently  admit  of  two  interpretations,  according 
to  the  subject-matter  in  contemplation  by  the  parties,  parol  evidence 
is  admissible  to  show  the  circumstances  under  which  the  contract 
was  made,  and  the  subject-matter  to  which  the  parties  referred. 
Peisch  V.  Dixon^  1  Mason,  11. 

III.  The  evidence  objected  to  is  offered  simply  to  explain  what 
the  subject-matter  of  the  insurance  was,  apd  not  to  vary  or 
enlarge  the  contract.  1  Greenl.  on  Ev.,  §§  287,  288,  290;  1 
Pars,  on  Mar.  Ins.  112,  113  et  acq.  ;  Foster  v.  J7.  S,  Ins.  Co.^  11 
Mass.  392 ;  Bradley  v.  Steam  P.  Co.,  13  Peters,  98;  Salmon  Falls 
v.  Goddard,  14  How.  446 ;  Eart  v.  Shaiv,  1  Clifford,  C.  C.  Rep. 
358. 

IV.  The  insuring  of  a  charter-party  for  a  part  of  the  round 
voyage  is  lawful,  and  an  ordinary  transaction.  1  Pars,  on  Mar. 
Ins.,  169,  170,  and  cases  there  cited. 

J,  ^  K  M.  Band,  for  the  defendants. 

The  charter  described  in  the  writ  and  offered  in  evidence  was 
not  covered  by  the  policy,  and  all  the  plaintiff's  testimony,  except 
the  policy,  is  inadmissible. 

The  face  of  the  policy  alone,  independent  of  other  testimony, 
does  not  cover  the  charter-party  from  Chinchas  to  Hamburg  or 
Rotterdam. 

There  is  no  latent  ambiguity  warranting  the  admission  of  parol 
testimony  in  explanation. 

The  policy  insures  for  a  voyage  "  at  and  from  New  York  to  San 
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Francisco,"  a  charter  for  that  voyage.  The  words  describe  the 
voyage  and  also  the  charter  insured.  The  plaintiff's  testimony 
tends  to  vary  and  not  explain. 

Walton,  J.  This  is  an  action  on  a  marine  insurance  policy. 
The  property  insured  is  described  in  the  policy  as  follows: 

*'  Sixty-five  hundred  and  fifty  dollars  On  charter,  twenty-six  hun- 
dred and  fifty  dollars  on  primage,  and  also  fifteen  hundred  dollars 
on  property  on  board  ship  '  Charles  S.  Pennell,'  at  and  from  New 
York  to  San  Francisco." 

It  will  be  noticed  that  the  defendants  insured  among  other  things 
a  charter,  meaning,  undoubtedly,  the  freight  to  be  earned  under  a 
charter.  At  the  time  the  vessel  was  lost  she  was  sailing  under  two 
charters,  one  requiring  her  to  carry  coal  and  other  merchandise 
from  New  York  to  San  Francisco,  and  the  other  to  carry  a  cargo  of 
guano  from  the  Chincha  Islands  to  Hamburg  or  Rotterdam.  The 
vessel  was  lost  on  her  outward  voyage.  The  question  is,  whether 
extrinsic  evidence  is  admissible  to  show  which  of  the  two  charters 
was  the  one  insured  by  these  defendants.  The  plaintiff  offers  to 
prove  that  it  was  the  guano  charter;  and  the  defendants  resist 
upon  the  ground  that  the  words  "  at  and  from  New  York  to  San 
Francisco,"  which  occur  in  the  policy,  are  descriptive  of  the  char- 
ter insured,  and  that  extrinsic  evidence  to  show  that  any  other  was 
intended  is  not  admissible,  as  its  effect  would  be  to  vary  and  not 
explain  the  policy. 

We  think  the  words  "  at  and  from  New  York  to  San  Francisco,'* 
do  not  describe  any  portion  of  the  property  insured,  but  simply  the 
voyage  during  which  the  risk  was  to  continue. 

It  will  be  noticed  that  these  words  do  not  immediately  follow  the 
mention  of  the  charter ;  that  the  primage  and  the  amount  insured 
upon  it,  and  the  other  property  on  board  the  ship  and  the  amount  in- 
sured upon  it,  intervene  between  the  mention  of  the  charter  and  the 
words  which  the  defendants  claim  are  a  description  of  it.  It  seems 
to  us  highly  improbable  that  words  descriptive  of  a  thing  should  be 
allowed  to  be  thus  separated  from  the  mention  of  the  thing  de- 
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scribed.  Besides,  they  are  not,  in  our  judgment,  such  words  as 
would  be  likely  to  be  selected  to  describe  the  charter,  while  they 
are  precisely  such  as  were  necessary  to  describe  the  voyage.  It 
seems  to  us  that  a  charter,  if  described  at  all,  would  be  more  like- 
ly to  be  described  by  the  character  of  the  merchandise  to  be  carried, 
while  the  voyage,  during  which  the  insurance  was  to  run,  would 
almost  invariably  be  described  by  the  mention  of  the  ports  from 
which  and  to  which  the  vessel  was  to  sail.  Nor  can  we  believe 
that  the  words  in  question  were  used  to  describe  both  the  voyage 
and  the  charter.  The  property  insured,  and  the  voyage  during 
which  the  risk  is  to  run,  are  very  diflferent  matters ;  and  we  cannot 
believe  that  any  writer  would  employ  the  same  words  to  describe 
both.  It  is  diflScult  to  conceive  how  he  could  have  a  description  of 
each  in  his  mind  at  the  same  moment, — how  he  could  intentionally 
pen  a  single  sentence  that  should  answer  two  such  distinct  pur- 
poses. We  cannot  believe  that  the  words  in  question  were  written 
for  two  such  distinct  objects. 

We  have,  then,  a  policy  in  which  a  charter  is  insured.  Two  cliar- 
ters  are  shown  to  exist,  either  of  which  will  answer  the  call  in  the 
policy.  Which  of  these  charters  did  the  defendants  insure  ?  Upon 
this  point  the  parties  are  at  issue.  How  shall  it  be  determined  ? 
Why  is  not  this  the  precise  case  of  a  latent  ambiguity,  to  remove 
which  extrinsic  evidence  may  be  resorted  to  ?  We  think  it  is.  Our 
conclusion,  therefore,  is  that  the  plaintiff's  evidence  was  admissible 
for  that  purpose.  Storer  v.  Ins.  Co.^  45  Maine,  175 ;  1  Greenl.  Ev. 
§§  287,  288,  and  authorities  there  cited. 

Plaintiff  \  evidence  admissible. 

Action  to  stand  for  trial. 

Appleton,  C.  J. ;  Barrows,  Danforth,  and  Tapley,  J  J.,  con- 
curred. 
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Samuel  Baker  vs.  Charles  Mitchell. 
Mutual  account    Statute  of  limitalions. 

Where  the  two  items  on  the  debit  side  of  an  account  annexed  to  a  writ  as  proved, 
were  dated  October,  1860,  and  Nov.  20, 1867,  respectively,  while  npon  the  credit 
side  there  was  a  sinj^Ie  item  of  a  certain  number  of  cords  of  wood,  proved  by 
the  plaintiff  to  have  been  delivered  by  the  defendant  in  the  fall  of  1862,  ffeld^ 
tiiat  under  c.  117  of  the  Pub.  La^s  of  1867  (B.  S.  c.  81,  §  84),  the  cause  of  action 
accrued  at  the  date  of  the  last  item  proved. 

On  exceptions  to  the  ruling  of  Q-oddardy  J.,  of  the  superior 
court  for  this  county. 

Assumpsit  on  account  annexed  to  the  writ,  the  items  were  as 
follows : 

1860,  Oct.  To  one  white  mare,  sold  and  delivered  to  him, 

to  be  paid  for  in  wood,  in  1861,  $85.00 

1867,  Nov.  20.  To  4  feet  of  wood,  4.00 


$89.00 

CONTRA,    CR. 

1862.  By  12i  cords  of  wood,  $43.75 


Balance  due,  $45.25 

It  was  proved  that  the  wood  credited  was  delivered  by  the  de- 
fendant to  the  plaintiff  in  the  fall  of  1862 ;  that  die  plaintiff's 
charges  were  correct,  and  that  there  had  been  no  settlement  be- 
tween the  parties. 

The  presidmg  justice  ruled,  ^wo/orwa,  that  all  the  items  except 
the  last  were  barred  by  the  statute  of  limitations,  as  amended  by 
c.  117  of  the  Public  Laws  of  1867  (R.  S.  c.  81,  §  84).  And 
thereupon  the  plaintiff  alleged  exceptions. 

B.  Freeman^  for  the  plaintiff. 

W.  S.  Vintony  for  the  defendant. 
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Appleton,  C.  J.  It  was  decided  in  Theobald  v.  Stinson^  88 
Maine,  139,  and  in  Dyer  v.  Walker^  61  Maine,  104,  that  mutual 
accounts  within  the  meaning  of  R.  S.  1857,  c.  81,  §  99,  are  those 
where  each  party  makes  charges  against  the  other  for  property 
sold,  services  rendered,  money  advanced,  etc.  If  the  account  is 
kept  by  one  party  alone,  there  is  no  mutuality. 

In  1867,  by  an  act  approved  February  28th,  c.  117,  an  amend- 
ment was  made  to  R.  S.  c.  81,  §  99,  so  that  the  section  with  the 
amendment  now  reads  as  follows :  "  In  all  actions  of  debt  or  as- 
sumpsit to  recover  the  balance  due  upon  a  mutual  and  open  account, 
the  cause  of  action  shall  be  deemed  to  accrue  at  the  time  of  the 
last  item  proved  in  such  account ;  and  it  shall  be  deemed  a  mutual 
and  open  account  current,  when  there  have  been  mutual  dealings 
between  the  parties,  the  items  of  which  are  unsettled,  whether 
kept  or  proved  by  one  party  or  both." 

It  was  held  in  Davis  v.  Smithy  4  Greenl.  337,  that  where  there 
are  mutual  dealings  between  the  parties,  if  there  be  items  on  both 
sides  within  six  years,  the  statute  of  limitations  does  not  attach  to 
those  of  an  earlier  date.  "  Where  mutual  promises  are  relied  upon 
to  repel  the  operation  of  the  statute,  it  is,"  remarks  Weston,  J., 
"  upon  the  principle  of  a  new  promise,  of  which  the  acknowledg- 
ment of  an  unsettled  account,  implied  from  new  items  of  credit 
within  six  years,  is  evidence." 

According  to  the  evidence,  as  stated  in  the  exceptions,  the  wood 
credited  on  the  plaintiff's  account  was  delivered  in  1862.  There  is 
no  interval  of  six  years  between  the  debts  and  credits  of  the  par- 
ties. The  statute  makes  it  immaterial  whether  the  items  of  debt 
and  credit  are  "  kept  or  proved  by  one  party  or  the  other." 

Exceptions  sustained. 

Cutting,   Walton,   Barrows,  and  Tapley,  J  J.,  concurred. 
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Francis  O.  J.  Bodge  vs.  John  T.  Hull  and  others. 
Submission.    Award.    Pleading. 

The  claim  to  be  investigated  by  arbitrators  need  not  be  stated  and  annexed  to  a 
submission  at  common  law. 

A  count  in  common  form  upon  a  submission  and  award  is  not  vitiated  by  allega- 
tions in  tbe  same  count  setting  up  a  lien  claim ;  but  the  lien  claim  being  waived, 
the  allegations  relating  thereto  may  be  rejected  as  surplusage. 

The  delivery  to  the  parties  by  the  arbitrators  of  a  paper,  not  as  their  award  but 
as  a  detailed  statement  of  their  conclusions,  does  not  terminate  the  powers  of 
the  arbitrators;  but  a  formal  award  subsequently  made  and  published,  where- 
in the  same  net  balance  is  found,  is  binding. 

On  report. 

Assumpsit  on  an  award  made  and  published  Ang.  9, 1870.  The 
second  count  in  the  writ  was  as  follows : 

*'  Also,  for  that  the  defendants,  on  the  second  day  of  July,  a.  d. 
1870,  being  indebted  to  the  plaintiff  in  a  large  sum  for  labor  and 
materials  furnished  for  erecting  the  dwelling-house  upon  the  real 
estate  aforesaid,  and  a  controversy  having  arisen  between  him  and 
the  defendants,  it  was  then  and  there  agreed  to  appoint,  and  they 
did  appoint  Charles  H.  Stuart  and  Daniel  A.  Booker  to  determine 
for  t]^em  the  amount  due  the  plaintiflF  from  the  defendants,  and  they 
mutually  promised  each  other  to  stand  to  and  abide  by  the  award 
of  the  s^id  Stuart  and  Booker  thereon ;  and  the  said  Stuart  and 
Booker  afterwards,  to  wit,  on  the  ninth  day  of  August,  a.  d.  1870, 
heard  the  plaintiff  and  defendants,  and  adjudged  upon  the  premises, 
and  awarded  that  the  defendants  should  pay  the  plaintiff  three 
thousand  and  sixty  dollars  and  eight  cents  on  demand,  and  notified 
the  plaintiff  and  defendants  thereof,  and  thereafterwards,  on  the 
same  day,  the  plaintiff  demanded  payment  of  said  sum,  which  the 
defendants  then  and  there  refused ;  and  the  plaintiff  avers  that  said 
sum  was  due  for  labor  and  materials  furnished  for  erecting  said 
dwelling-house,  by  virtue  of  a  contract  with  the  owners  thereof, 
whereby  and  by  force  of  the  statute  in  such  case  made  and  provided, 


Digitized  by 


Google 


226  WESTERN  DISTRICT,  1871. 

Bodge  V.  Hull. 

the  plaintiff  has  a  hen  upon  the  interest  of  the  defendants  in  said 
real  estate,  on  the  first  day  of  June  last  past,  and  he  brings  this 
action  to  enforce  the  same." 

It  appeared  that  on  Aug.  15, 1870,  the  referees  went  to  the  office 
of  the  counsel  for  the  plaintiflf  and  showed  them  a  paper,  dated 
Aug.  9,  1870,  containing  a  detailed  statement  of  an  account,  in 
which  the  mutual  claims  of  the  parties  litigant  were  set  down  with 
the  referees'  finding  on  each,  with  a  net  balance  of  $3060.08,  and 
asked  if  it  was  in  the  usual  form  of  an  award.  Upon  being  an- 
swered in  the  negative,  they  requested  the  counsel  to  give  them  a 
form.  But  upon  the  counsel's  suggesting  that  the  parties  would 
probably  settle  without  a  formal  award  when  they  knew  the  result, 
they  signed  the  paper,  handed  it,  with  a  duplicate  thereof,  enclosed 
in  an  envelope  addressed  to  the  defendant,  to  the  counsel,  who 
agreed  to  and  did  hand  the  envelope  to  the  defendant.  The  arbi- 
trators at  the  same  time  stated  that  the  paper  showed  the  result  to 
which  they  had  arrived ;  but  if  the  parties  desired  a  formal  award, 
they  would  make  one,  and  did  so  a  few  days  afterwards,  as 
follows : 

"  Pursuant  to  a  submission  made  to  us,  dated  the  second  day  of 
July,  A.  D.  1870,  to  which  reference  is  made  by  Francis  O.  J. 
Bodge,  of  Westbrook,  of  the  first  part,  and  John  T.  Hull,  of  Port- 
land, in  behalf  of  himself  and  the  Hull  heirs,  of  the  second  j>art, 
we  have  met  the  said  parties,  heard  their  allegations  and  proofs  in 
the  premises,  and  this  is  our  final  determination  and  award  in  the 
premises,  that  there  is  due  from  the  said  John  T.  Hull,  in  behalf 
of  himself  and  the  Hull  heirs,  the  sum  of  three  thousand  and  sixty 
dollars  and  eight  cents,  to  be  paid  to  said  Francis  O.  J.  Bodge  by 
said  Hull  and  the  Hull  heirs,  on  demand,  which  is  in  full  of  mat- 
ters submitted  to  us  by  the  parties,  a  memorandum  of  which,  of 
even  date  herewith,  we  have  already  given  to  said  parties. 

Portland,  Aug.  9,  1870."    . 

The  remaining  facts  appear  in  the  opinion. 
Davis  ^  Drummondy  for  the  plaintiff. 
A.  A.  Strout,  for  the  defendants. 
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Barrows,  J.  Assumpsit  upon  an  award  of  arbitrators,  mutually 
agreed  upon. 

The  plaintiflf  having  built  a  block  of  two  houses  for  the  defend- 
ants, under  certain  contracts,  and  a  controversy  having  arisen 
between  them  in  regard  to  the  same,  they  agreed  in  a  writing,  the 
due  execution  and  validity  of  which  are  conceded,  "  to  submit  all 
matters  between  them,  relating  thereto,  to  the  determmation  of 
(two  persons  named  in  the  writing)  "  who  shall  notify  said  parties 
and  hear  all  their  allegations  and  proofs  thereupon  .  .  .  and  what- 
ever sums  they  shall  award  to  be  due  to  said  Bodge  from  said  Hull 
heirs,  and  at  whatever  times,"  the  defendants  agreed  to  pay,  and 
the  plaintiff  "  to  receive  the  same  in  full  discharge  and  payment  of 
all  claims  for  building  said  houses." 

The  submission  is  not  a  statute  submission,  and  the  parties  are 
not  bound  to  observe  the  formalities  required  by  the  statute  in  stat- 
ing and  annexing  the  claim  to  be  investigated. 

The  second  count  sufficiently  sets  forth  this  agreement  and  award, 
and  also  a  claim  for  a  lien  upon  the  houses,  which  is  waived,  and 
all  relating  thereto  may  be  rejected  as  surplusage.  The  arbitrators 
met  and  heard  the  parties  and  made  an  award  which,  with  the 
agreement  for  arbitration  maintains  the  claim  in  this  count,  it  being 
proved  that  the  plaintiff  presented  the  award  to  John  T.  Hull,  one 
of  the  defendants,  and  agent  in  this  behalf  for  all  the  others,  and 
demanded  a  payment  which  was  refused. 

Besides  the  objections  to  the  form  of  the  declaration  above  ad- 
verted to,  the  defendants  claim  fhat  the  award  is  void  by  reason  of 
the  previous  communication  to  the  parties  of  another  paper,  which 
is  offered  in  evidence  by  the  defendants,  and  seems  to  be  signed  by 
the  referees  and  to  embrace,  apparently,  a  detailed  statement  of 
their  conclusions  upon  the  several  points  in  controversy  between 
the  parties,  which  paper  the  defendants  assert  is  to  be  deemed  the 
final  award.  It  is  not  in  th^  form  of  an  award,  but  is  rather  a 
simple  statement  of  an  account,  in  which  the  mutual  claims  of  the 
parties  litigant  are  set  down  with  the  referees'  finding  upon  each ; 
and  the  "  net  balance  "  agrees  with  the  sum  finally  awarded.    The 


Digitized  by 


Google 


228  WESTERN  DISTRICT,  1871. 

Bodge  V.  Hull. 

evidence  shows  conclusively  that  it  was  not  put  forth  by  the  arbi- 
trators as  and  for  their  "final  award  and  determination  in  the 
premises,"  but  was  made  known  to  the  pai^ties  upon  the  suggestion 
and  expectation  that  it  would  probably  induce  an  adjustment  with- 
out the  necessity  of  making  a  formal  award.  An  abortive  attempt 
of  that  description  will  not  affect  the  power  of  the  referees  to  make 
a  final  award ;  and  this  does  not  conflict  with  the  doctrine,  which 
we  recognize  as  sound,  that  there  can  be  no  second  award  when 
one  has  been  made  and  published,  as  set  forth  in  Thompson  v. 
Mitchell^  35  Maine,  286.  The  question  is  not  here  what  might  be 
held  to  constitute  a  sufficient  award  and  publication  "  if  the  acts 
and  doings  of  the  referees  were  so  intended."  The  paper  presented 
by  the  defendants  was  not  designedly  issued  by  the  referees  as  an 
award,  but  as  a  statement  of  their  deliberations,  from  which  the 
parties  might,  if  they  pleased,  anticipate  the  probable  conclusion 
and  adjust  accordingly. 

Nor  does  it  appear  that  the  referees  in  any  respect  exceeded 
their  powers  or  acted  corruptly  or  partially  in  the  execution  of 
them. 

The  $832  to  be  paid  to  G.  M.  Chase  was  part  of  the  $5,900  for 
which  the  plaintiff  agreed  to  build  the  houses,  and  the  stipulation 
that  it  should  be  paid  to  Chase  whenever  called  for,  related  only  to 
the  time  and  manner  of  payment,  and  did  not  affect  plaintiff's  right 
to  recover  it  in  case  of  non-payment. 

Nor  can  the  conditional  deduction,  set  forth  in  the  paper  offered 
by  the  defendants,  affect  the  right  of  the  plaintiff  to  recover.  Unless 
certain  work  was  completed  to  the  satisfaction  of  the  arbitrators 
or  of  C.  H.  Howe,  a  certain  amount  w*as  to  be  deducted.  The 
making  up  of  the  final  award  for  the  sum  first  named  seems  to 
indicate  that  it  was  done  to  the  satisfaction  of  the  arbitrators,  and 
this  is  not  rebutted  by  the  naked  statement  of  one  of  the  defend- 
ants that  the  condition  was  not  performed  "  so  far  as  his  knowledge 
extends."  Judgment  for  plaintiff  for  the  amount  of  the 

award  and  interest  from  Aug.  9,  1870. 

Appleton,  C.  J. ;  Kent,  Dickeeson,  and  Tapley,  concurred. 
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William  W.  Thomas,  jr.,  vs.  Everett  W.  Stetson. 
Surety  —  discharge  of, 

A  procured  for  his  own  accommodation  the  acceptance  of  B,  by  giving  the 
latter  Us  promissory  note,  with  the  defendant  as  surety,  as  collateral  security ; 
a  month  before  the  acceptance  became  due,  A  procured  another  acceptance 
of  B,  which  he  had  discounted,  and  with  the  avails  thereof  and  other  money 
paid  the  former  acceptance.  Heldf  that  the  surety  was  thereby  discharged. 

It  teems,  that  a  renewal  of  the  acceptance  in  such  a  case,  without  the  consent  of 
the  surety,  is  such  an  extension  of  time  of  payment  as  releases  the  surety. 

On  report. 

Assumpsit  upon  a  promissory  note  of  the  following  tenor : 

"81,500.  Damariscotta,  Jan.  5,  1866. 

For  value  received,  we  jointly  and  severally  promise  to  pay 
Edward  S.  Tobey,  or  order,  fifteen  hundred  dollars  in  three  months 
from  date.  Signed,  Joseph  Day, 

E.  W.  Stetson." 

The  action  was  brought  in  the  name  of  the  plaintiff  for  the  ben- 
efit of  Tobey. 

The  facts  suflBciently  appear  in  the  opinion. 

W.  W.  Thomas^  jr.  (and  with  him  Haskell')^  for  the  plaintiff. 

Davis  ^  Drummond^  for  the  defendant. 

Kent,  J.  It  is  agreed  that  this  action  is  to  be  determined,  as  if 
it  had  been  brought  in  the  name  of  the  payee,  Edward  S.  Tobey. 
It  is  not  pretended  that  it  was  given  or  signed  by  this  defendant  in 
payment  of  any  debt  due  from  Stetson  to  Tobey,  or  for  any  con- 
sideration directly  moving  between  them.  The  facts,  as  we  find 
them  in  the  evidence,  are  substantially  these :  Joseph  Day,  the 
other  signer  of  this  note,  was  desirous  of  obtaining  the  name  of 
Mr.  Tobey  as  acceptor  of  a  draft  for  $1 ,500,  for  his  accommoda- 
tion.    Mr.  Tobey  agreed  thus  to  lend  his  name,  on  condition  that 
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Day  should  give  him  security  for  the  payment  of  the  accepted 
draft.  He  applied  to  Mr.  Stetson,  the  defendant,  and  explained  to 
him  his  wishes,  and  Mr.  Stetson  thereupon,  for  Day's  accommoda- 
tion, signed  the  note  in  suit,  and  delivered  it  to  him,  to  "use  in  any 
way  he  could  by  which  to  raise  the  amount  of  money."  It  was 
used  by  depositing  it  with  the  plaintiff,  in  interest,  as  collateral  for 
his  acceptance  of  Day's  draft  on  three  months,  for  fifteen  hundred 
dollars.  This  is  shown  by  the  minute  made  at  the  time  by  the 
plaintiff. 

It  is  clear  that  if  the  acceptance  had  been  paid  in  money,  by 
Day,  when  it  fell  due,  the  note  would  have  been,  so  far  as  these 
parties  are  concerned,  functus  officio.  The  plaintiff  could  not  have 
maintained  an  action  on  the  note  against  the  defendant,  although  in 
terms  made  payable  to  himself,  because  it  had  been,  in  effect,  paid, 
or  its  real  obligation  discharged,  as  to  him. 

It  appears  that  Day  obtained  the  acceptance  of  Tobey  to  another 
draft  of  like  amount,  dated  Feb.  18,  1866,  a  month  before  the  first 
draft  became  due,  and  more  than  a  month  before  this  note  in  suit 
became  due.  Mr.  Day  says  he  had  this  last  acceptance  discounted 
and  remitted  the  proceeds  and  made  up  the  balance  of  the  fifteen 
hundred  dollars  to  Tobey.  And  this  course  of  procedure  contin- 
ued, until  seven  acceptances  had  thus  been  made,  the  last  four 
having  been  for  $1,000  each,  instead  of  $1,500.  This  note  re- 
mained in  the  hands  of  Tobey. 

Day  failed  before  the  last  acceptance  became  due,  and  the  plain- 
tiff claims  a  balance  due  to  him  of  $1,312.85  from  Day,  and  insists 
that  he  has  a  legal  claim  on  this  note  for  that  sum,  on  the  ground 
that  it  had  remained  as  collateral  security  for  all  these  drafts. 

There  can  be  no  doubt  that  Mr.  Tobey  understood  that  the  de- 
fendant was  a  surety  in  fact  for  Day.  The  note  was  not  given  to 
Day  as  payee  and  by  him  indorsed,  but  is  payable  to  Tobey,  or  or- 
der. Tobey  had.  no  dealings  with  defendant  and  no  consideration 
moved  between  them.  He  took  the  note  merely  as  collateral  se- 
curity for  Day's  liability  to  him,  and  had  the  promise  of  the  de- 
fendant as  surety  for  Day. 
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Stetson,  the  defendant,  lent  his  name  to  be  used  by  Day,  to  ob- 
tain the  sum  named  in  the  note.  He  was  willing  to  stand  as  surety 
for  Day,  in  any  form,  for  that  sum  and  that  length  of  time,  but  he 
did  not  agree  to  thus  stand  for  an  indefinite  time,  and  as  collateral 
for  an  indefinite  number  of  successive  acceptances.  The  note  was 
received  as  collateral  security  for  the  acceptance  of  Dec.  18th  as 
appears  by  the  memorandum.  Nothing  is  said  of  any  other  draft, 
or  of  renewals.  No  notice  was  given  to  defendant  of  non-payment. 
The  second  draft  was  not  properly  a  renewal  of  the  first.  It  was, 
as  before  stated,  accepted  a  month  before  the  fir^t  became  due. 
During  that  time  Tobey  had  two  acceptances  outstanding.  Day, 
when  the  time  came,  raised  the  money  by  discounting  the  second 
draft,  and  adding  to  the  proceeds  other  money,  he  sent  the  whole 
to  Tobey,  and  thus  the  first  draft  was  paid. 

But  if  the  second  and  succeeding  drafts  could  be  regarded  as  re- 
newals of  the  first,  yet  if  the  defendant  was  but  a  surety,  and 
known  to  be  such  by  the  payee  of  the  note,  those  extensions  by 
renewals,  without  the  assent  of  the  surety,  would  seem  to  bring 
the  case  within  the  established  doctrines,  which  exonerate  a  surety 
in  such  a  case.  The  right  to  sue  the  parties  to  the  note  would  be 
suspended,  if  holden  only  as  collateral  for  the  payment  of  a  draft, 
until  there  had  been  a  breach  of  the  condition  by  non-payment  or 
non-protection  of  the  draft.  This  would  operate  as  such  giving 
of  time  to  the  principal  as  would  release  the  surety. 

Upon  the  case,  as  presented  to  us,  we  do  not  think  that  the  de- 
fendant can  be  held  liable  to  the  plaintiff  on  this  note. 

Judgment  for  the  defendant 

Appleton,  C.  J. ;  Wat^ton,  Dickerson,  and  Tapley,  JJ.,  con- 
curred. 


Digitized  by 


Google 


232 


WESTERN  DISTRICT,  1871. 


Piatt  V.  Jones. 


59  232 

^  IM 

50  232 

06  504 


Ammon  Platt  and  another,  surviving  partner,  vs.  Retiah  D. 

Jones. 


Case—knowingly  aiding  a  debtor  in  securing  his  property  from  creditors.    Plead- 
ing.   Demurrer. 


In  an  action  on  the  case  under  B.  S.  c.  113,  §  51,  for  knowingly  aiding  a  debtor  in 
a  fraudulent  transfer  of  his  property  after  averring  that  the  plaintiffs  had,  prior 
to  Jan.  23, 18(59,  sold  and  delivered  to  a  certain  vendee  named,  divers  goods, 
wares,  and  merchandise,  in  payment  of  which  the  vendee  drew  two  orders,  of 
the  dates,  on  the  persons,  and  for  the  several  amounts  respectively  named 

'  payable  to  the  order  of  himself  at  the  several  times  named,  and  by  him  in- 
dorsed to  the  plaintiffs,— the  declaration  then  alleged  that  on  the  23d  day  of 
January,  1869,  "said  sums  of  money,  as  mentioned  in  said  orders,  were  due  the 
plaintiffs,  and  unpaid  from  the  said  "  vendee,  "  which  said  sums  and  interest 
still  remain  justly  due  and  unpaid  to  the  said  plaintiffs,*'  He^d^to  be  a  suf&cient- 
ly  distinct  afirmative  averment  of  the  existence  of  the  relation  of  creditor  and 
debtor  between  the  plaintiffs  and  their  vendee. 

In  such  case  it  is  not  necessary  to  allege  in  addition  the  facts  necessary  to  fix  the 
liability  of  the  drawer  on  the  orders  to  the  plaintiffs. 

The  declaration  must  allege  with  certainty  the  time  when  the  fraudulent  trans- 
fer was  made;  an  allegation  that  it  was  done  "  on  or  about'*  a  day  certain,  is 
not  sufScient. 

In  such  an  action  a  count  setting  out  the  fraudulent  transfer  of  several  pieces  of 
property,  and  at  various  times,  but  all  pertaining  to  one  demand,  is  not  bad  for 
duplicity. 

"When  the  kind  of  property  alleged  to  have  been  fraudulently  transferred  is  stated, 
so  that  it  may  be  seen  whether  or  not  it  is  liable  to  seizure  on  execution,  and  it 
is  alleged  to  be  the  property  of  the  debtor,  the  allegation  is  sufficient  in  this  re- 
spect and  will  be  sustained  by  proof  that  it  was  liable  to  be  taken  for  his  debts 
by  the  proper  process. 

Thus,  an  allegation  that  the  defendant  knowingly  aided  the  debtor  in  a  fraudu- 
lent sale  to  the  former,  of  certain  property  then  belonging  to  the  debtor,  to  se- 
cure it  from  his  creditors  and  prevent  its  attachment,  or  seizure  on  execution, 
by  receiving  from  the  said  debtor  and  his  wife  a  conveyance  of  certain  real  es- 
tate described,  of  a  certain  value;  or  of  certain  other  property  then  belonging 
to  the  said  debtor,  by  receiving  from  his  wife  a  conveyance  of  a  certain  brick - 
mill  building,  situated  on  land  bonded  to  the  debtor's  wife  by  a  third  person 
named,  of  the  value  named;  or  of  certain  other  property,  then  belonging  to 
the  said  debtor,  by  receiving  from  a  third  person  named  a  conveyance  of  cer- 
tain real  estate,  described,  is  a  sufficient  allegation  of  title  in  the  debtor  so  that 
the  same  may  be  seized  by  the  proper  process. 
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In  case,  by  snrviTing  partners,  for  aiding  a  debtor  in  a  fraudulent  conveyance  of 
his  property,  the  ottjection  that  the  declaration  does  not  allege  that  the  plain- 
ti£fs  have  given  the  bond  provided  by  B.  S.  c.  69,  §§  1  and  2,  cannot  be  raised  by 
demarrer. 

In  such  an  action  the  representative  of  the  deceased  copartner  need  not  be 
joined. 

On  exceptions 

Case  by  Ammon  Piatt  and  Peter  O.  Strong,  surviving  partners 
of  the  late  firm  of  George  W.  Ryley  &  Co.,  the  said  George 
W.  Ryley  being  deceased. 

"  For  that  the  said  plaintiffs  aver  that  they  the^  said  plaintiffs, 
and  the  said  George  W.  Ryley,  who  was  then  alive,  but  since  de- 
ceased, and  whom  the  plaintiffs  have  survived,  had  prior  to  the 
twenty-third  day  of  January,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  sixty-nine,  .sold  and  delivered  to  one  James 
F.  Hirst,  of  said  Webster,  at  his  request,  divers  goods,  wares,  and 
merchandise,  of  them  the  said  plaintiffs,  and  the  said  George  W. 
Ryley  since  deceased  as  aforesaid,  in  payment  of  which  the  said  Hirst 
dr^w  two  certain  orders  of  the  following  purport,  viz.,  one  as 
follows :  "  Boston,  Feb.  9,  1865.  Sixty  days  after  date,  pay  \o 
the  order  of  myself,  nineteen  hundred  and  forty  and  /©^^  dollars, 
value  received,  and  charge  the  same  to  account  of  James  F.  Hirst. 
To  Messrs.  H.  J.  Libby  &  Co.,  Portland,  Maine."  The  other  as 
follows :  "  Boston,  Feb.  9,  1865.  Four  months  after  date,  pay  to 
the  order  of  myself,  nine  thousand  eight  hundred  eighty-six  and 
^Jjf  dollars,  value  received,  and  charge  the  same  to  the  £(pcount  of 
James  F.  Hirst.  To  Messrs.  H.  J.  Libby  &  Co.,  Portland,  Maine." 
And  thereafterwards,  on  the  same  day,  said  Hirst  indorsed  and  deliv- 
ered said  orders  to  the  said  plaintiffs  and  said  Ryley.  And,the  plain- 
tiffs aver  that  on  the  said  twenty-third  day  of  January,  a.  d.  1869, 
said  sums  of  money,  as  mentioned  in  said  orders,  were  due  the  said 
plaintiffs  and  unpaid,  in  all  amounting  to  the  sum  of  eleven  thou- 
sand eight  hundred  and  twenty-seven  dollars  and  fifty-five  cents, 
with  interest  on  said  sums,  respectively,  from  April  13,  a.  d.  1866, 
and  June  12,  a.  d.  1865,  from  the  said  James  F.  Hirst,  which  said 
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sums  and  interest  still  remain  justly  due  and  unpaid  to  the  said 
plaintiff  surviving  partners  as  aforesaid. 

"  And  the  said  plaintiffs  aver  that  the  said  Retiah  D.  Jones, 
contriving  to  wrong  and  defraud  the  creditors  of  the  said  Hirst, 
and  especially  the  said  plaintiff  surviving  partners  as  aforesaid, 
did,  on  or  about  the  twenty-third  day  of  January,  a.  d.  1869,  at 
said  Webster,  to  wit,  at  said  Auburn,  knowingly  aid  and  assist 
said  James  F.  Hirst,  in  a  fraudulent  sale  and  transfer  to  him,  the 
said  Retiah  D.  Jones,  of  certain  property  then  belonging  to  said 
James  F.  Hirst,  to  secure  the  same  from  the  creditors  of  said 
James  F.  Hiust,  and  prevent  its  attachment  or  seizure  on  exe- 
cution by  receiving  from  said  James  F.  Hirst,  a  sale,  conveyance, 
and  transfer  of  said  property  so  belonging  to  said  James  F.  Hirst, 
to  wit,  two  pairs  of  steers,  four  years  old,  one  white  cow,  one 
red  cow,  with  star  in  face,  one  red  and  white  cow,  one  red  cow 
with  white  face,  one  dark  red  cow,  two  .heifers,  two  years  old,  one 
yearling,  one  red  three  year  old  heifer,  with  star  in  face,  ten  sheep, 
all  of  which  property  was  of  great  value,  to  wit,  the  sum  of  five 
hundred  eight-five  dollars. 

"  And  the  plaintiffs  further  aver,  that  on  or  about  the  sixteenth  day 
of  February,  a.  d.  1869,  at  said  Webster,  to  wit,  at  said  Auburn, 
the  said  Retiah  D.  Jones  contriving  to  wrong  and  defraud  the 
creditors  of  said  Hirst,  and  especially  the  said  plaintiff  surviving 
partners  as  aforesaid,  did  knowingly  aid  and  assist  said  James  F. 
Hirst  in  a  fraudulent  sale  and  transfer  to  him,  the  said  Retiah  D. 
Jones,  o#  certain  property  then  belonging  to  said  James  F.  Hirst, 
to  secure  the  same  fi*om  the  creditors  of  said  Hirst,  and  prevent  its 
attachment  or  seizure  on  execution,  by  receiving  from  said  James 
F.  Hirst'and  Ruth  E.  Hirst,  wife  of  said  James  F.  Hirst,  a  certain 
sale,  conveyance,  and  transfer  to  said  property  so  belonging  to  said 
James  F.  Hirst,  being  a  certain  piece  or  parcel  of  land  situated  in 
said  Webster,  and  the  same  then  and  now  occupied  by  said  James 
F.  Hirst,  and  the  same  described  in  a  certain  deed  from  said  James 
F.  Hirst  and  Ruth  E.  Hirst,  to  said  Retiah  D.  Jones,  dated  Feb. 
16,  1869,  and  recorded  in  the  Androscoggin  Registry  of  Deeds, 
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book  57,  p.  228,  all  of  which  real  estate  was  of  great  value,  to  wit, 
the  sum  of  twenty-five  hundred  dollars. 

"  And  the  plaintiffs  further  aver?  that  the  said  Retiah  D.  Jones, 
contriving  to  wrong  and  defraud  the  creditors  of  said  James  F. 
Hirst,  and  especially  the  said  plaintiff  surviving  partners  as  afore- 
said, did,  on  or  about  the  second  day  of  August,  a,  d.  1869,  at  said 
Webster,  to  wit,  at  said  Auburn,  knowingly  aid  and  assist  said 
James  F.  Hirst  in  a  fraudulent  sale  and  transfer  to  him,  the  said 
Jones,  of  certain  property  then  belonging  to  said  James  F.  Hirst, 
to  secure  the  same  from  the  creditors  of  said  James  F.  Hirst,  and 
prevent  its  attachment  or  seizure  on  execution,  by  receiving  from 
said  Ruth  E.  Hirst,  a  sale,  conveyance,  and  transfer  of  said  prop- 
erty so  belonging  to  said  James  F.  Hirst,  to  wit,  a  certain  brick 
mill  building,  situated  in  said  Webster,  on  land  bonded  to  said  Ruth 

E.  Hirst,  by  John  Lombard,  Thomas  J.  Foss,  and  S.  L.  Hill,  Feb. 
15,  A.  D.  1869,  which  said  bond  is  recorded  in  the  Androscoggin 
Registry  of  Deeds,  book  56,  p.  343,  all  of  which  property  was  of 
great  value,  to  wit,  the  sum  of  six  thousand  dollars. 

"  And  the  plaintiffs  further  aver,  that  the  said  Retiah  D.  Jones, 
contriving  to  wrong  and  defraud  the  creditors  of  the  said  James  F. 
Hirst,  and  especially  the  said  plaintiff  surviving  partners  as  afore- 
said, did,  on  or  about  the  fourteenth  day  of  April,  A.  D.  1869,  at 
said  Webster,  to  wit,  at  said  Auburn,  knowingly  aid  and  assist  said 
James  F.  Hirst  in  a  ^udulent  sale  and  transfer  to  him,  the  said 
Retiah  D.  Jones,  of  certain  property  then  belonging  to  said  James 

F.  Hirst,  to  secure  the  same  from  the  creditors  of  said  James  F. 
Hirst,  and  prevent  its  attachment  or  seizure  on  execution,  by  re- 
ceiving from  one  Stetson  L.  Hill,  a  sale  conveyance,  and  transfer 
of  certain  real  estate  then  belonging  to  said  James  F.  Hirst,  to  wit, 
a  certain  parcel  of  real  estate  situated  in  said  Webster,  and  known 
as  the  Tobias  Weymouth  farm,  all  of  which  property  was  of  great 
value,  to  wit,  the  sum  of  two  thousand  dollars. 

**  And  the  plaintiffs  aver,  that  the  said  several  parcels  of  property, 
flo  fraudulently  conveyed,  sold,  and  transferred  were  in  the  whole 
of  great  value,  to  wit,  the  sum  of  eleven  thousand  and  eighty-five 
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dollars;  and  the  plaintiiFs  further  aver,  that  the  said  defendant 
thereupon  fraudulently  took  said  property  into  his  possession  and 
control,  claiming  the  same  by  rirtue  of  said  several  fraudulent  sales, 
conveyances,  and  transfers,  whereby  the  said  plaintifi^  were  pre- 
vented from  attaching  said  several  parcels  of  property  or  seizing 
the  same  on  execution. 

"  So  that  the  said  defendant  defrauded  the  said  plaintiffs  contrary 
to  the  form  of  the  statute  in  such  cases  made  and  provided ;  where- 
by and  by  force  of  the  said  statute  an  action  hath  accrued  to  the 
said  plaintiffs  to  have  and  recover  of  the  said  defendants  double  the 
amount  of  the  said  property  so  fraudulently  sold,  conveyed,  and 
transferred,  not  exceeding  double  the  amount  of  said  plaintifis* 
claim." 

To  the  foregoing  declaration  the  defendant  filed  a  special  demur- 
rer showing  the  following  causes : 

1.  Because  the  declaration  does  not  set  out  affirmatively  that 
said  James  F.  Hirst  was  indebted  to  the  plaintiffs  upon  the  bills  of 
exchange  therein  referred  to  or  otherwise,  at  the  dates  of  the 
alleged  fraudulent  sales,  and  transfers  therein  mentioned. 

2.  Because  said  declaration  does  not  allege  that  said  bills  of 
exchange,  or  either  of  them,  were  presented  to  the  drawers  for 
acceptance  or  payment,  or  that  said  bills  of  exchange  or  either  of 
them  were  duly  presented  for  non-acceptance  or  non-payment,  or 
that  the  same  were  not  paid  by  the  drawees,  or  that,  if  not  paid  by 
the  drawers,  any  proper  steps  were  taken  by  the  holders  thereof  to 
have  the  said  James  F.  Hirst  charged  either  as  drawer  or  indorser 
thereof. 

8.  Because  said  declaration  contains  but  one  count,  and  the  said 
count  embraces  allegations  or  averments  of  several  distinct,  inde- 
pendent causes  of  action,  to  wit,  the  first,  second,  third,  and  fourth 
alleged  fraudulent  sales,  conveyances,  and  transfers  therein  named, 
each  being  entirely  separate  from,  and  disconnected  with  either  of 
the  other  alleged  causes  of  action,  and  said  declaration  is,  therefore, 
bad  for  duplicity. 

4.  Because  the  second  alleged  fraudulent  sale,  conveyance,  and 
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transfer  named  in  said  declaration  is  not  alleged  to  have  been  from 
James  F.  Hirst  alone,  but  from  James  F.  Hirst  and  Ruth  E.  Hirst, 
jointly,  to  said  Jones,  and  because  it  is  not  alleged  that  James  F. 
Hirst  and  Ruth  E.  Hirst  were  jointly  indebted  to  the  plaintiffs  at 
the  date  thereof;  and  that  said  Jones  knowingly  aided  and  assisted 
them  in  said  sale,  conveyance,  and  transfer  of  their  joint  property, 
to  secure  it  from  their  joint  creditors  and  prevent  its  attachment 
and  seizlure  on  the  execution  of  their  joint  creditors. 

5,  Because  the  third  and  fourth  alleged  fraudulent  sales,  convey- 
ances, and  transfers  named  in  said  declaration,  are  not  of  property 
of  which  said  James  F.  Hirst  is  alleged  to  have  had  the  legal  title 
at  the  dates  of  said  sales,  conveyances,  and  transfers ;  but,  on  the 
contrary  are  of  property  of  which  other  parties  than  James  F.. 
Hirst  are  alleged  to  have  had  the  legal  title  at  the  dates  of  said 
conveyances,  so  that  the  same  could  not  then,  at  the  time  of  said 
last-named  sales,  conveyances,  and  transfers  have  been  attached, 
seized,  or  taken  on  the  execution  of  the  creditors  of  James  F.  Hirst, 
as  his  property. 

6.  Because  said  declaration  is  otherwise  bad  in  substance  and 
bad  in  form. 

The  demurrer  after  joinder  was  overruled,  pro  forma^  and  the 
declaration  adjudged  good  ;  whereupon  the  defendant  alleged  ex- 
ceptions. 

W.  P.  Frye  ^  John  W.  Cotton,  for  the  plaintiffs. 

S.  ^  J*.  W.  May,  for  the  defendant 

I.  The  declaration  does  not  set  out  in  proper  form  that  the  plain- 
tifls  were  the  creditors  of  Hirst.  No  promise  on  the'  part  of  Hirst 
to  the  plaintiffs  is  alleged.  The  ground  of  the  indebtedness  is  not 
set  out.  It  is  not  enough  to  aver  that  a  sum  of  money  is  due  and 
unpaid.  The  particular  transaction  or  promise  out  of  which  the 
indebterlness  arose  should  be  set  out  in  order  that  the  court  may 
determine  whether  the  facts  thus  alleged  would  establish  the  rela- 
tion of  creditor  and  debtor. 

If  the  action  were  assumpsit,  and  the  declaration  simply  averred 
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that  certain  sums  of  money  were  due  from  the  debtor  to  the  plain- 
tiflfe,  without  stating  for  what,  it  would  be  clearly  bad.  Brown  v. 
Webber,  6  Gush.  560. 

Although  it  is  alleged  that  the  money,  "  as  mentioned  in  said 
orders,"  was  due  the  plaintiffs,  and  unpaid  from  Hirst,  on  Jan.  23, 
1869,  and  the  first  alleged  fraudulent  sale  and  transfer  is  laid  "  on 
or  about "  that  day,  the  declaration  does  not  aver  that  the  plain- 
tiffs were  creditors  of  Hirst  at  the  time  of  the  first  alleged  fraudu- 
lent transfer,  or  either  of  them,  and  is  therein  defective.  Herrick 
V.  Osborne,  39  Maine,  231. 

II.  It  does  not  appear  that  the  bills  of  exchange  drawn  by  Hirst 
on  Libby,  payable  to  his  own  order  and  indorsed  and  delivered  by 
Hirst  to  the  plaintifis,  were  ever  presented  for  acceptance  or  pay- 
ment ;  whether  accepted  or  paid  ;  whether  ever  protested  for  non- 
acceptance  on  non-payment ;  or  whether  Hirst  was  notified  that 
they  looked  to  him  for  payment.  No  cause  of  action  by  plaintif& 
against  Hirst  is  set  out,  and  hence  no  allegation  that  the  plaintiffs 
were  his  creditors.  Itmhion  v.  Aspinwall,  Douglass,  680 ;  Chit,  on 
Bills,  373. 

The  cause  of  action,  plaintiffs  against  Hirst,  should  be  as  dis- 
tinctly set  out  in  this  declaration  as  if  they  were  prosecuting  a  suit 
directly  against  him  thereon.  Herrick  v.  Osborne,  ubi  sup. ;  Thaeher 
V.  Jones,  31  Maine,  528. 

III.  The  declaration  contains  but  one  count,  but  embraces  alle- 
gations of  four  several  independent  causes  of  action  against  Jones. 
If  the  several  grounds  were  separately  set  out,  the  defendant  might 
plead  to  some  and  demur  to  others.  Now  such  right  is  taken  away. 
Such  defects  are  bad  on  special  demurrer.  Gould's  PL  c.  9,  §  1 6. 
If  the  several  alleged  fraudulent  conveyances  would  each,  inde- 
pendent of  the  others,  be  sufficient  to  sustain  the  action,  the  decla- 
ration must  be  bad  for  duplicity.  Gould's  PI.  c.  4,  §  99 ;  Patter^ 
son  V.  Wilkinson,  55  Maine,  42. 

IV.  Hirst  could  have  made  no  fraudulent  sale  and  conveyance 
as  against  his  creditors,  of  any  land  the  legal  title  to  which  did  not 
vest  in  him  at  the  time.     In  Spaulding  v.  Fisher,  57  Maine,  411, 
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the  declaration  traced  the  debtor's  interest  in  the  house  conveyed 
to  Fisher.  In  case  at  bar  there  is  nothing  to  show  that  Hirst  ever 
invested  anything  in  the  Weymouth  farm  or  brick  mill,  or  that  it 
could  be  attached  or  seized  on  execution  as  Hirst's.  Quimby  v.  Car- 
ter^ 20  Maine,  219 ;  Herrick  v.  Osborne^  vbi  sup. ;  Skowhegan  Bank 
Y.  Cutlery  49  Maine,  315. 

A  debtor  who  joins  ia  a  conveyance  of  land  the  legal  title  of 
which  is  vested  in  himself  and  another,  cannot  be  charged  with 
committing  a  fraud  upon  his  creditors.  But  if  otherwise,  nothing 
beyond  the  debtor's  interest  could  be  held. 

V.  Involves  same  law  substantially.  Neither  the  third  or  fourth 
parcels  of  property,  alleged  as  fraudulent  conveyances,  is  alleged 
to  be  the  property  of  which  Hirst  was  ever  seized  or  possessed,  or 
which  was  ever  liable  to  be  attached  and  taken  on  execution  at  the 
suit  of  his  creditor  for  satisfaction  of  his  debts.  Herrick  v.  Osborne^ 
9upra. 

All  objections  to  matters  of  substance  are  open  whether  assigned 
or  not.     Gould's  PL  c.  9,  part  I.  §  20. 

VI.  Surviving  partners  cannot  meddle  with  partnership  property 
until  they  have  filed  the  bond  prescribed  in  R.  S.  c.  69,  §§  1  and  2. 

Their  power  to  sue  in  their  capacity  of  surviving  partners  ex* 
tends  to  nothing  but  assets  of  the  firm.  1  Pars,  on  Cont.  173, 
note  b. 

Their  qualification  must  affirmatively  appear  in  the  declaration. 
Flower  v.  0'  Conner ^  7  La.  194 ;  Connelly  v.  Cheei^ers^  16  Curry 
(La.),  30. 

When  one  describes  himself  as  executor  or  administrator,  he 
virtually  says  he  has  filed  his  bond.  He  would  not  be  executor  or 
administrator  without  this.  Not  so  of  a  plaintiff  who  describes 
himself  as  surviving  partner.  The  objection  is  open  under  demur- 
rer; abatement  to  the  disability  of  the  plaintiffs  not  being  necessary 
tintil  they  first  allege  and  show  themselves  persons  of  ability  to 
sue. 

Similar  statute  in  Louisiana.  La.  Code,  Art.  1131  and  1132 ; 
Crazier  v.  Hodgey  3  La.  358. 
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The  indebtedness  to  the  firm  was  to  them  jointly.  And  the 
injury  must  be  to  the  plaintiffs  jointly,  with  the  deceased  partner's 
heirs  or  representatives,  and  they  all  must  join  in  the  action.  1  Chit 
on  PI.  54  and  672. 

The  right  of  action  does  not  accrue  to  surviving  partners,  as  such, 
when  the  indebtedness  is  alleged  to  be  to  the  firm,  and  the  injury 
complained  of  is  alleged  to  have  been  done  after  the  dissolution  to 
the  surviving  partners.  Surviving  partners'  right  of  recovery  is 
limited  to  assets  of  the  firm.  Here  the  tort  occurred  after  the  dis- 
solution, and  which,  if  done  at  all,  must  have  been  done  jointly  to 
all  the  joint  owners  of  the  alleged  debt. 

Danforth,  J.  This  is  an  action  upon  §  47,  c.  113,  of  R.  S.  of 
1857,  and  comes  before  us  upon  special  demurrer  to  the  declara- 
tion. 

The  first  objection  is  that  it  does  not  affirmatively  appear  that 
the  plaintiffs  were  creditors  of  the  alleged  fraudulent  grantor  at 
the  date  of  the  several  sales  and  conveyances  complained  of.  This, 
if  true,  is  a  defect  in  the  declaration.  Herrick  v.  Osborne^  39  Maine, 
231.  The  allegation  is  that  "  on  the  twenty-third  day  of  January, 
1869,  said  sums  of  money,  as  mentioned  in  said  orders,  were  due 
said  plaintiffs  and  unpaid  .  .  .  from  the  said  James  F.  Hirst,  which 
said  sums  and  interest  still  remain  justly  due  and  unpaid  to  the  said 
plaintiff  surviving  partners  as  aforesaid." 

This  seems  to  be  a  sufficiently  distinct  averment  of  the  existence 
of  the  relation  of  debtor  and  creditor  between  the  plaintiffs  and 
said  Hirst,  on  the  twenty-third  day  of  January,  1869,  and  that  it 
continued  from  that  time  up  to  the  dale  of  the  writ.  But  the  first 
sale  complained  of  is  stated  to  have  taken  place  "  on  or  about " 
the  twenty-third  day  of  January.  This  averment  would  be  proved 
by  showing  that  the  sale  took  place  on  the  twenty-second,  in  which 
case  it  is  very  clear,  the  allegation  of  indebtedness  does  not  cover 
that  of  the  sale.  But  the  declaration  is  further  defective  in  this 
respect,  in  not  setting  out  definitely  when  the  several  transfers  did 
take  place.     One  of  the  fundamental  rules  of  pleading  is  that  there 
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must  be  certainty  as  to  time.  "  The  day,  month,  and  year  when 
each  traversable  fact  occurred  "  must  appear.  Stephen  on  PI.  292 ; 
1  Chit,  on  PI.  257. 

This  must  be  done  even  where  it  is  not  material  to  prove  the 
time  as  laid.  The  words  "  or  about "  take  all  certainty  from  the 
allegation  and  virtually  leaves  the  declaration  without  any  time. 
State  V.  Baker^  34  Maine,  62.  Leaving  out  these  words  and  the 
time  of  the  conveyance  would  be  definite,  and  correspond  to  the 
allegation  of  indebtedness. 

As  this  defect  may  be  amendable,  it  will  be  necessary  to  exam- 
ine the  other  objections  raised. 

The  second  objection  is,  that  it  does  not  appear  that  the  necessary 
steps  were  taken  to  fix  the  legal  liability  of  Hirst  upon  the  orders 
referred  to. 

Were  this  necessary,  we  see  no  objection  to  such  an  amendment 
as  would  supply  the  deficiency  in  this  respect.  Enough  is  set  out 
to  show  the  nature  and  ground  of  the  debt.  The  orders  given  by 
Hirst  are  not  only  described  in  full,  but  the  original  transaction  out 
of  which  they  grew  is  set  out.  It  is  further  alleged,  "  that  said 
sums  of  money,  as  mentioned  in  said  orders,  are  still  due,"  etc» 
The  addition  of  the  necessary  facts  to  render  the  drawee  liable 
would  in  no  respect  change  the  nature  or  extent  of  the  debt.  But 
we  think  the  claim  against  Hirst  is  sufficiently  set  out.  This  action 
is  not  against  the  party  to  the  orders.  It  does  ndt  rest  upon  them 
or  upon  the  merchandise  sold  as  its  basis,  but  upon  the  statute. 
The  debt  is  a  fiict  to  be  proved,  and  not  the  foundation  of  the  action. 
If  the  orders  were  not  a  dischar£;e  of  the  original  debt,  then  it  is 
fully  set  out.  If  they  were,  then  we  have  enough  to  show  the 
origin,  nature,  and  extent  of  the  demand.  In  Herriek  v.  0«6om«, 
39  Maine,  231,  there  seems  to  have  been  only  a  simple  declaration 
of  indebtedness  with  the  amount,  and  though  a  demurrer  was  filed, 
BO  objection  appears  to  have  been  raised  on  that  account.  The 
statute  gives  the  remedy  to  any  creditor,  and  to  render  it  available 
the  plaintiff  must  prove  the  relationship  of  debtor  and  creditor,  and 
so  much  he  must  allege,  as  in  Herriek  v.  Osborne^  but  more  than 
this  we  see  no  necessity  for. 
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The  third  ground  of  demurrer  is,  that  the  declaration  is  bad  for 
duplicity. 

It  is  not  quite  accurate  to  say  that  two  causes  of  action  in  one 
count  render  it  double.  Several  items  of  account  may  be  very 
properly  embraced  in  one  count,  and  yet  each  one  of  those  items 
might  be  a  good  cause  of  action.  So  in  the  case  of  several  tres- 
passes upon  the  same  lot  of  land.  Stephen,  in  his  work  on  Plead- 
ing, says  the  meaning  of  duplicity  is,  "  that  the  declaration  must 
not,  in  support  of  a  single  demand,  allege  several  distinct  matters, 
by  any  one  of  which  that  demand  is  sufficiently  supported." 
Stephen  on  PI.  242.  See  also,  1  Chit,  on  PI.  226 ;  Dunning  v. 
Owen,  14  Mass.  163,  164;  Lord  v.  Tyler,  14  Pick.  164 ;  Hooper  y. 
Jellison,  22  Pick.  260. 

There  can  be  but  one  demand  to  each  cause  of  action,  but  as 
many  matters  or  facts  as  are  necessary  to  support  that  demand,  not 
only  may,  but  must  be  set  out  in  one  count. 

In  the  case  of  an  account  annexed,  or  of  trespass,  but  one  de- 
mand is  made.  A  demand,  however,  which  can  be  fully  supported 
only  by  the  proof  of  each  item  or  each  trespass  set  out.  A  claim 
might  be  sustained  by  proof  of  a  single  item  or  a  single  trespass, 
but  it  would  not  be  the  same  as  that  supported  by  the  many.  In 
the  case  at  bar  the  demand  is  one.  The  plaintiflFs  ask  redress  for 
an  injury  to  a  single  interest,  their  interest  as  the  creditors  of  James 
F.  Hirst.  The  arftount  demanded  is  double  the  value  of,  not  one 
piece  of  property  merely,  not  of  property  conveyed  at  any  one 
time,  but  of  all  the  property  which  the  defendant  has  wrongfully 
aided  the  debtor  in  concealing  or  transferring  to  secure  it  from  his 
creditors.  To  support  this  demand  of  the  plaintiffs,  they  must 
prove  all  the  conveyances  they  have  alleged.  Any  one  of  them 
might  support  a  different  and  less  demand,  but  that  which  is  claimed 
can  be  sustained  only  by  proof  of  all.  All  these  different  convey- 
ances are  but  different  facts  or  matters  which  are  the  necessary 
elements  of  the  demand  claimed  in  the  writ. 

The  fourth  and  fiflh  causes  of  demurrer  are  similar,  and  rest 
upon  the  fact  that  it  does  not  appear  that  the  legal  title  to  the 
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property  conveyed  was  in  Hirst  and  liable  to  be  taken  on  execu- 
tion against  him.  The  kind  of  property  is  stated  so  that  it  may  be 
seen  whether  it  is  liable  to  seizure  on  execution,  and  it  is  also  al- 
leged to  be  the  property  of  Hirst.  This  is  suflBcient  and  will  be 
sustained  by  proof  that  it  was  liable  to  be  taken  for  his^  debts  by 
the  proper  legal  process.  Upon  this  point  the  case  of  Spaulding  v. 
Fishery  57  Maine,  411,  is  decisive. 

This  disposes  of  all  the  special  causes  of  demurrer.  But  it  is 
claimed  that  these  plaintiffs,  as  surviving  partners,  cannot  sustain 
this  action,  and  the  first  objection  is,  that  it  does  not  appear  that 
they  have  given  the  bond  required  by  the  R.  S.  c.  69,  §§  1  and  2. 
They  have  adopted  the  usual  mode  of  declaring  in  such  cases,  and  - 
it  is  believed  the  only  mode  in  which  the  action  can  be  sustained. 
By  the  common  law  surviving  partners  are  entitled  to  the  posses- 
sion of  the  partnership  property,  and  must  in  their  own  names 
bring  all  actions  necessary  to  its  protection,  and  especially  for  the 
collection  of  debts  due  the  firm. 

Collyer  on  Partnership,  117,  and  cases  cited.  The  statute  re- 
ferred to,  R.  S.  c.  69,  makes  no  change  in  the  form  of  the  action 
or  the  name  in  which  it  shall  be  brought.  It  may  change  the  pos- 
session and  control  of  the  property,  giving  it  to  the  representative 
of  the  deceased  partner.  But  even  then  the  action  must,  or  cer- 
tainly may  be  brought  in  the  name  of  the  survivor.  Same  c.  §  4. 
The  rights  of  the  parties  are  the  same  whether  the  suit  is  prose- 
cuted by  the  survivors  or  the  representative.  Therefore  as  the  form 
of  the  declaration  is  the  same  whetber  they  have  or  have  not  given 
bond,  this  question  is  not  raised  by  the  demurrer. 

It  is  further  claimed  that  the  plaintiffs  are  but  joint-owners  of 
the  debt  against  Hirst,  with  the  representative  of  the  deceased 
partner,  and  that  in  relation  to  it  an  action  of  toVt  cannot  be  sus- 
tained without  joining  all  the  owners.  The  principle  of  law  in- 
voked may  be  a  correct  one,  but  is  not  applicable  to  this  case.  The 
parties  are  but  joint-owners  of  what  property  may  be  left  after  a 
settlement  of  the  partnership  affairs.  But  until  that  settlement  is 
accomplished,  it  cannot  be  known  whether  there  will  be  anything 
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left  or  whether  all  the  property  may  itot  belong  to  the  survivors. 
In  any  event,  by  the  authorities  already  cited,  it  abundantly  appears 
that  the  survivors  are  owners  in  trust  or  otherwise  until  the  settle- 
ment, and  whatever  the  law  allows  to  be  done  for  the  purpose  of 
settlement  must  be  done  by  them  as  owners,  or  in  their  names,  and 
for  this  they  are  legally  the  o\\Tiers  and  entitled  to  all  the  rights 
and  remedies  of  owners. 

The  final  objection  is,'  that  the  statute  upon  which  this  action  is 
based  does  not  afford  a  remedy  in  a  case  like  the  present.  This 
objection  is  attempted  to  be  sustained  by  reasoning  similar  to  that 
on  which  the  last  is  founded,  and  like  that  must  fall.  It  must  be 
remembered  that  this  statute  is  a  remedial  one,  to  enable  creditors 
to  recover  their  debts.     Quimby  v.  Carter^  20  Maine,  218. 

The  plaintiffs  are  seeking  to  recover  a  debt  of  which  they  are 
equitably  if  not  legally  the  owners  and  sole  representatives.  They 
are  the  creditors,  and  it  is  to  creditors  that  the  remedy  is  given. 

They  come,  therefore,  within  the  letter  as  well  as  the  spirit  of 
the  statute,  and  we  can  see  no  reason  for  giving  a  constrained  con- 
struction of  so  wholesome  a  statute,  'for  the  purpose  of  relieving 
any  one  who  may  be  amenable  to  such  provisions  as  may  arise  from 
a  fair  interpretation  of  its  language. 

The  result  is,  we  find,  no  defect  in  the  declaration  except  its  in- 
definite allegations  of  time,  and  for  this,  the  exceptions  and  demur- 
rer must  be  sustained. 

Appleton,  C.  J. ;  Kent,  Walton,  Dickerson,  Barrows,  and 
Tapley,  JJ.,  concurred. 
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First  Baptist  Society  in  Leeds- t;«.  Pebry  Grant. 

Meeting-house.    Pew^wnera—rights  of.    Division  of  time  of  occupying  a  meet' 
ing-hoiue-^nderwIicU  conditions. 

A  meetinji:-honse  erected  by  a  contract  with  a  religions  society,  dnly  organized 
nnder  an  act  of  incorporation,  npon  land  owned  by  the  corporation,  is  owned 
by  the  corporation  and  not  by  its  members. 

The  owners  of  pews  in  a  meeting-house  owned  by  a  corporation,  hare  only  an 
easement  in  and  not  a  title  to  the  fVeehold. 

The  pew-owners  have  only  a  qualified  property  in  the  pews  of  a  meeting-house 
owned  by  a  corporation. 

Two  conditions  must  co-exist  before  there  can  be  any  legal  action  under  the  pro- 
Tisions  of  R.  8.  o.  12,  §  35,  for  obtaining  a  division  of  the  time  of  occupying  a 
meeting-house;  (1)  there  must  be  a** house  of  public  worship  owned  by  per- 
sons of  different  denominations;"  and  (2)  in  such  house,  so  owned,  *'an  or- 
ganized society  or.its  menibers  must  own  at  least  five  pews." 

On  report. 

Trespass  for  breaking  and  entering  the  plaintiflTs  close  and 
breaking  and  opening  their  meeting-house,  in  Leeds,  on  Aug.  14, 
1870. 

Plea,  general  issue,  with  a  brief  statement,  that,  at  the  time  of 
the  supposed  trespfeses,.  the  defendant  was  a  pew-owner  in  the 
meeting-house  described  in  the  writ,  and  had  lawful  authority  by 
virtue  of  such  ownership  to  enter  the  meeting-house  and  occupy 
his  pew ;  that  he  only  entered  at  the  time  alleged  for  the  purpose 
of  religious  worship  and  other  lawful  purposes ;  that  the  defendant 
and  fourteen  others  named  with  the  First  Universalist  Society  in 
Leeds,  were  owners  of  pewa  in  said  meeting-house  and  members 
of  the  First  Universalist  Society  in  Leeds ;  that  prior  to  the  sup- 
posed trespasses,  the  time  for  occupying  said  meeting-house  had  been 
alloted  to  the  defendant  and  the  other  said  pew-owners,  pursuant  to 
the  statute,  and  that  he  only  entered  said  house  at  the  times  desig- 
nated in  the  allotment. 

It  appeared,  inter  alia^  that  Thomas  Francis  and  others,  on  Aug. 
17, 1804,  were  duly  organized  as  the  First  Baptist  Society  of  Leeds, 
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under  a  charter  dated  June  23,  1804  ;  that  in  August,  1804,  the 
society  voted  to  purchase  land  on  which  to  build  a  meeting-house, 
of  Giddings  Lane,  who  subsequently  conveyed  by  deed  of  warran- 
ty to  the  First  Baptist  Society  the  land  therein  described ;  that  Sam- 
uel Lane  in  December,  1804^  contracted  with  the  corporation  to 
erect  a  meeting-house  upon  the  land,  and  have  "  for  the  money 
which  may  accrue  from  the  sale  of  pews ;"  that  the  house  was  built, 
and  accepted  by  the  committee  in  1806 ;  that  the  organization  has 
been  kept  up  until  the  present  time. 

The  acts  constituting  the  alleged  trespass  were  admitted  as  set 
out  in  the  brief  statement. 

It  also  appeared  that  on  March  13, 1830,  John  Frahcis  and  fifty- 
nine  others,  were  organized  as  the  First  Universalist  Society  in 
Leeds ;  that  in  1837  it  was  reorganized;  that  in  1837  the  meeting- 
house having  become  considerably  dilapidated  and  unfit  for  a  place 
of  worship,  the  First  Universalist  Society  was  invited  to  aid  in  re- 
pairing and  remodeling  the  house ;  that  accordingly  the  house  was 
lowered  some  four  feet,  twelve  feet  added  on  the  south  end,  and  car- 
ried up  for  a  belfry,  the  old  windows  taken  out  and  new  larger  ones 
substituted,  and  really  the  inside  of  the  house  thoroughly  remodeled; 
that  in  1837,  Thomas  Francis  and  thirty-four  others  entered  into 
the  following  contract: 

"  Know  all  men  by  these  presents,  that  whereas  the  two  relig- 
ious denominations  in  the  town  of  Leeds  known  by  the  names  and 
titles  of  the  First  Baptist  Society  and  the  First  Universalist  Society, 
having  taken  into  consideration  the  high  importance  of  a  preached 
gospel,  and  being  destitute  of  a  suitable  house  for  the  worship  of 
God,  did,  on  this  second  day  of  July,  a.d.  1836,  by  mutual  con- 
sent, agree  to  alter  and  repair  the  Baptist  meeting-house  (so  called). 
And  whereas  the  societies  aforesaid  have  in  good  faith  made  the 
necessary  alterations  and  repairs  on  said  house,  they  do  hereby 
further  agree  that  the  said  Universalist  Society  shall  have  the  right 
of  occupying  said  house  on  the  last  Sabbath  in  each  month,  for  the 
full  time  of  five  years  from  the  second  day  of  February,  one  thou- 
sand eight  hundred  and  chirty-seven,  and  the  said  Baptist  Society 
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are  to  have  the  right  of  occupying  said  house  all  of  the  remaining 
Sabbaths  during  that  time ;  and  at  the  end  of  five  years  from  the 
said  second  day  of  February,  1837,  the  said  societies  are  to  appor- 
tion the  time  that  each  society  are  to  occupy  said  house,  in  propor- 
tion to  the  amount  of  property  each  society  may  then  have  in  said 
house  for  another  term  of  five  years.  And  the  Hke  apportionment 
is  to  be  made  every  five  years  afterwards, —  reference  being  had  at 
each  apportionment  to  the  amount  of  property  that  each  society 
may  have  in  said  house.  And  the  said  societies  do  hereby  further 
agree,  that  whereas  it  may  be  necessary  to  raise  a  sum  or  sums  of 
money  to  defray  the  expenses  of  repairs  already  made  on  said  house, 
or  which  may  hereafter  be  necessary  to  keep  the  same  in  repair, 
it  shall  in  all  cases  be  raised  by  a  tax  on  the  pews,  reference  being 
had  to  the  value  of  the  same  ;  but  no  tax  is  to  be  assessed  on  the 
pews  for  the  support  of  the  ministry,  and  this  agreement  shall  be 
entered  on,  and  become  a  part  of  the  records  of  the  societies  afore- 
said, provided,  nevertheless,  that  nothing  in  this  agreement  shall 
prevent  either  of  the  societies  from  purchasing  of,  or  selling  to  the 
other  society  all  the  right  they  may  have  in  said  house. 

"  Now,  therefore,  we  the  undersigned,  being  pew-owners  in  said 
house,  do  hereby  covenant  and  agree,  each  with  the  other  and  the 
societies  aforesaid,  that  to  the  extent  of  our  influence  and  abilities,  * 
we  will  cause  the  above  agreement  to  be  carried  into  full  effect 
and  execution.  In  testimony  whereof,  we  have  hereunto  set  our 
hands,  this  eleventh  day  of  March,  one  thousand  eight  hundred 
and  thirty-seven ; "  and  the  agreement  was  adopted  by  the  First 
Universalist  Society  and  entered  upon  their  records. 

It  also  appeared  that  on  April  14,  1849,  the  First  Universalist 
Society,  at  a  meeting  duly  called,  ''  voted  to  accept  the  agreement 
entered  into  with  the  Baptist  Society,  relative  to  the  occupancy  of 
the  meeting-house,  it  being  the  same  as  certified  by  their  clerk, 
was  accepted  by  the  First  Baptist  Society  on  March  1,  1849 ;  and 
that  the  prudential  committee  be  instructed  to  carry  out  and  perfect 
the  agreement,"  which  was  as  follows : 

"  To  all  whom  it  may  concern :  The  First  Baptist  Society  and 
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the  First  Universalist  Society  in  the  town  of  Leeds,  do  hereby 
mutually  agree  to  the  following  arrangement  for  the  occupancy  of 
the  meeting-house  in  Leeds  Center,  to  wit,  the  Universalists  are  to 
have  the  right  to  occupy  said  house  every  fourth  Sabbath  in  rota- 
tion, for  the  full  term  of  ten  years  from  the  last  Sabbath  in  April, 
1849,  except  when  the  said  fourth  Sabbath  shall  come  on  the  days 
set  apart  by  the  First  Baptist  Church  in  said  Leeds  for  their  com- 
munion service,  which  invariably  occurs  on  the  first  Sabbath  in  the 
month ;  and  the  said  Universalist  Society  are  to  have  the  right  to 
occupy  said  house  as  many  Sabbaths  in  each  year  for  the  time 
aforesaid,  as  they  may  be  deprived  of  by  the  above  exception,  to  be 
agreed  upon  by  the  respective  societies  before  the  time  of  occupy- 
ing ;  and  it  is  further  agreed  the  said  Baptist  church  and  society 
may  occupy  said  house  the  last  Saturday  before  the  first  Sabbath 
in  each  month,  and  the  said  Universalist  Society  have  right  to  as 
many  Saturdays  in  proportion  to  the  time  they  are  to  occupy  said 
house.  Tiie  above  agreement  is  to  settle  all  disputes  by  and  be- 
tween the  said  societies  in  relation  to  the  occupancy  of  said  house 
for  the  full  term  of  ten  years  from  tlie  date  above,  and  nothing  in 
this  agreement  is  to  disturb  or  vary  the  legal  title,  claim,  or  privi- 
lege that  either  of  the  societies  have  or  may  have  in  the  ^property  of 
said  house." 

The  record  of  the  First  Universalist  Society  contained  the  fol- 
lowing : 

"  March  2,  1844. 
I  hereby  certify  that  the  above-named  Baptist  Society,  at  their 
annual  meeting  on  the  first  day  of  March,  1849,  voted  to  accept 
the  above  agreement,  and  that  it  be  recorded  in  records  of  the 
society,  provided  the  said  Universalist  society  do,  within  a  reasona- 
ble time,  accept  of  it,  make  it  a  part  of  their  records,  and  certify 
the  clerk  of  the  said  Baptist  Society  that  they  have  done  so. 
Attest:  Thomas  Francis, 

Clerk  of  the  First  Baptist  Society  in  Leeds. 
A  true  copy.  Attest :  Israel  Herrick,  Clerk,^^ 
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On  May  2,  1870,  the  defendant  and  several  others  alleging 
themselves  to  be  "  members  of  an  organized  society,  called  the  First 
Universalist  Society  of  Leeds,"  addressed  a  petition  to  Job  Prince, 
a  justice  of  the  peace  and  quorum  for  the  county  of  Androscoggin, 
making  the  necessary  averments  and  praying  for  due  proceedings 
under  R.  S.  c.  12,  §  35  e^  seq,^  for  an  allotment.  After  due  pro* 
ceedings  had,  a  formal  allotment  was  made  to  the  minority  of 
"  fourteen  weeks  in  each  year,  as  their  part  of  the  time  that  they 
may  occupy  said  house,  the  same  being  in  proportion  to  the  amount 
they  own  therein,  and  do  designate  the  week  commencing  Sunday, 
the  seventeenth  day  of  July  next,  and  every  fourth  week  there- 
after, and  one  additional  week,  being  the  week  next  succeeding  the 
week  to  which  they  are  entitled  in  October  as  above,  to  be  the . 
weeks  in  each  year  which  the  minority  may,  if  they  please,  occupy 
said  house." 

The  remaining  essential  facts  appear  in  the  opinion. 

The  ftill  court  were  to  enter  such  judgment  as  the  law  required. 

W.  P.  Frye  ^  J,W.  Cotton^  for  the  plaintiffs,  cited  Lord  v.  Cham" 
herlain^  2  Greenl.  67 ;  3Iinot  v.  Curtisj  7  Mass.  441 ;  First  Parish  in 
Sutton  Y.Cole,  8  Mass.  96;  New  Am.  Cyclop.  "Parish'';  Washb. 
on  Easements,  604;  R.  S.  of  1857,  c.  12,  §  30;  3  Kent's  Com. 
532;  Q-ay  v.  Baker,  17  Mass.  403;  Bates  v.  Sparrd,  10  Mass. 
Z2S;Jtevere  v.  Gannett,  1  Pick.  169;  Jackson  v.  Rounsville,  5 
Met.  130 ;  Kimball  v.  Second  Parish  in  Rowley,  24  Pick.  347 ; 
First  Cong.  Soc.  in  N.  Bridgewater  v.  Waring,  24  Pick.  304; 
Danid  v.  Wood,  1  Pick.  102;  12  Mod.  420;  Fisher  v.  Qlenn,  4 
N.  H.  180. 

Nahum  Morrill  ^  George  C.  Wing,  for  the  defendant,  cited 
R.  S.  of  1857,  c.  12,  §§  27-32;  Public  Laws  of  1870,  c.  137; 
Public  Laws  of  1867,  c.  71 ;  Second  Cong.  Soc.  in  N.  Bridgewater 
y.  Waring,  24  Pick.  304  ;  Revere  v.  GanneU,  1  Pick.  169;  Eimball 
V.  Rowley,  24  Pick.  347. 

VOL.  LIX.  17 
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Appi.eton,  C.  J.  The  plaintiffs  were  incorporated  by  an  act  of 
the  legislature  of  Massachusetts,  approved  June  23,  1804.  Under 
this  act  the  incorporators  were  duly  organized.  This  organization 
has  been  legally  kept  up  to  the  present  time.  The  land  upon  which 
their  house  of  worship  was  erected  was  conveyed  to  them  by  their 
corporate  name  on  24th  October,  1806.  Their  house  was  erected 
on  the  land  thus  conveyed  to  them,  the  same  year,  under  a  contract 
with  the  plaintiflF  cori)oration.  The  land  purchased  and  the  house 
erected  thereon  were  owned  by  the  plaintiff  corporation  and  not 
by  the  members  of  the  same. 

The  several  pew-holders  had  an  easement  in  and  not  a  title  to 
the  freehold.  Each  pew-holder  had  a  property  in  his  pew  and  the 
•  riglit  to  its  exclusive  possession.  But  this  right  was  subject  to  the 
paramount  rights  of  the  parish.  The  parish  was  the  legal  owner 
of  the  house  and  the  land  on  which  it  stood.  It  had  the  control  of 
thehoiise;  the  right  to  determinfe  at  what  hours  on  the  Sabbath 
and  at  other  times  it  should  be  open  for  public  worship ;  to  select 
the  pastor,  to  contract  with  him  as  to  the  terms  of  his  settlement,  to 
determine  who  should  be  admitted  to  the  pulpit  in  his  absence,  and 
to  see  that  the  house  should  be  kept  in  a  proper  condition  for  its 
public  use.  The  pew-holder  has  certain  privileges  hy  reason  of 
his  ownership, — such  as  passing  through  the  aisles,  being  ad- 
dressed from  the  pulpit,  etc.  His  property  is  not  absolute  but 
qualified.  He  may  own  a  pew  and  yet  not  be  a  member  of  the 
parish  corporation.  The  corporation  may  own  the  land  and  build- 
ing thereon,  while  the  pew-holder  has  only  a  qualified  property  in 
his  pew.  Gay  v.  Baker^  17  Mass.  169 ;  Jackson  v.  JRounsville^  5 
Met.  130 ;  Bevere  y.  Gannett,  1  Pick.  169 ;  Daniel  v.  Fb#d,  1  Pick. 
102. 

The  plaintiffs  occupied  and  controlled  their  house,  making  repairs 
on  the  same  until  March  1,  1837,  when  (the  First  Universalist 
Society  in  Leeds  having  been  previously  organized)  the  pew- 
holders  in  the  same,  being  in  part  members  of  the  First  Baptist 
Society  and  in  part  of  the  First  Universalist  Society,  entered  into 
an  agreement  as  to  the  occupation  of  the  house  for  five  years,  from 
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Feb.  2,  1837,  with  an  agreement  as  to  the  further  occupation  at 
the  expiration  of  said  term.  The  conclusion  of  the  agreement  is  in 
these  words :  "  Now,  therefore,  we  the  undersigned,  being  pew- 
owners  in  said  Jiouse,  do  hereby  covenant  and  agree,  each  with  the 
other  and  the  societies  aforesaid,  that  to  the  extent  of  our  influence 
and  abilities,  we  will  cause  the  above  agreement  to  be  carried  into 
lull  effect  and  execution,"  etc.  This  contract,  it  will  be  perceived, 
was  a  contract  between  individuals  and  binding  on  them,  and  not 
on  the  two  parishes  of  which  they  were  members. 

On  the  first  of  March,  1849,  the  plaintiffs  and  the  First  Univer* 
salist  Society  made  an  agreement  as  to  the  occupation  of  the  plain- 
tiffs' house  by  them  respectively,  for  the  full  term  of  ten  years, 
in  which  is  the  following  clause:  "The  above  agreement  is  to 
settle  all  disputes  by  and  between  the  said  societies  in  relation  to 
the  occupancy  of  said  house  for  the  full  term  of  ten  years  from  the 
dste  abovot  aad  Bfothrng  in  this-  agreement  is  to  disturb  or  vary  the 
title,  claim,  or  privilege  that  either  of  the  societies  has  or  may 
have  in  the  property  of  said  house." 

After  the  year  1850  the  records  of  the  Universalist  Society  do 
not  show  any  meetings  of  its  iftsmbers  for  the  choice  of  officers. 

Upon  the  petition  of  B.  Davis  and  others  (of  whom  the  defendant 
was  one),  a  warrant  was  duly  issued  calling  a  meeting  qf  the  peti- 
tioners, at  the  Leeds  Centre  meeting-house,  on  the  18th  of  Janu- 
ary, 1869,  to  organize  a  religious  society  to  be  known  as  the  First 
Universalist  Society  in  Leeds.  The  petitioners  met  at  the  time 
and  place  appointed  and  organized  said  society  in  due  form  of  law, 
and  admitted  certain  persons  as  members. 

It  will  be  perceived  that  the  society,  organized  in  1869,  is  a 
nefw  one,  and  has  no  connection  with,  nor  ri^ts  derived  from,  the 
preceding  society,  which  bore  the  same  name ;  and  that  the  plaintiffs 
have  not  parted  with  their  interest  in  and  tide  to  the  land  pur- 
efassed  by  tiiem  in  1806  and  the  building  erected  by  them  thereon. 
The  plaintiffs,  therefore,  are  entitied  to  maintoin  an  action  for  any 
trespass  upon  their  estate. 

The  acts  complained  of  are  not  denied,  but  the  defendant  justi- 
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fies  as  a  pew-holder,  and  under  certain  proceedings  had  by  vu'tue 
of  R.  S.  1857,  c.  12,  §§  80,  31,  32. 

As  a  pew-holder,  the  defense  fails,  for  the  acts  done  were  not  in 
pursuance  of  his  rights  as  such. 

Nor  can  the  defense  be  sustained  under  any  of  the  provisions  of 
the  statute  upon  which  it  is  based. 

By  R.  S.  1857,  c.  12,  §  30,  "  when  a  house  of  public  worship  is 
owned  by  persons  of  different  denominations,  and  when  an  organ- 
ized society,  or  its  members,  own  five  pews  therein,  one  or  more  of 
the  minority,  owning  not  less  than  five  pews,  may  apply  to  a  jus- 
tice of  the  peace  and  quorum,  to  obtain  a  division  of  the  time  of 
occupying  the  house ;  and  he  shall  call  a  meeting  of  the  owners, 
by  posting  up  a  notice  in  a  public  place,  in  or  about  the  house, 
thirty  days  at  least  before  the  meeting,  stating  the  time,  place,  and 
object  of  the  meeting." 

Two  conditions  must  co-exist  before  there  can  be  any  legal  ac- 
tion under  the  provisions  of  this  and  the  following  sections:  (1) 
there  must  be  a  house  of  public  worship  owned  by  persons  of  dif- 
ferent denominations ;  (2)  in  such  house,  so  owned,  an  organized 
society  or  its  members  must  own  at  least  five  pews. 

Now,  in  fact,  neither  of  these  conditions  exists.  (1)  The  house  is 
not  owned. "by  persons  of  different  denominations."  It  was  built 
and  is  owned  by  the  plaintiff  corporation.  The  interests  of  the 
parish  and  of  the  pew-holders  are  different  and  distinct.  The  pew- 
holder  may  own  his  pew  and  thereby  have  an  easement  in  the 
house,  but  he  in  no  way  can  be  regarded  as  owning  the  house  in 
which  his  pew  is. 

(1)  Neither  does  any  organized  society,  or  its  members,  own  five 
pews  or  more  therein ;  that  is,  "  in  a  house  of  worship  owned  by 
persons  of  different  denominations ;"  for  it  will  be  observed,  it  is 
only  to  a  case  of  ownership  of  pews  in  a  house  so  owned  that  this 
section  applies.  It  does  not  apply  where  the  title  is  in  the  corpor- 
ation, for  when  one  has  been  organized  in  pursuance  of  the  previ- 
ous sections  of  c.  12,  "  such  corporation  by  a  major  vote  of  its 
members  may  use  and  control  the  meeting-house  or  building  for 
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public  worship,  partly  or  wholly  owned  by  them,  as  they  please," 
etc.,  §  29.  Dtfendant  defaulted. 

Kent,  Dickerson,  Dan  forth,  and  Tapley,  J  J.,   concurred. 

Walton,  and  Barrows,  JJ.,  did  not  concur. 


Reuben  Willey  vs,  Margery  Nichols. 
Pleading.    Description  of  land  in  writ  of  entry— what  is  ei^fflcient 

The  declaration  in  a  writ  of  entry  should  describe  the  demanded  premises  clear- 
ly, and  without  reference^to  papers  or  records,  dehors  the  writ;  but  such  a  ref- 
erence will  not  vitiate  the  declaration  if  the  description  is  complete  without 
it. 

A  description  of  the  demanded  premises  in  a  writ  of  entry  is  sufficient  if  it  gives 
the  number  of  the  lot,  when  the  lot  has  been  actually  run  out  and  numbered, 
the  number  of  the  lot  in  such  case  becoming,  for  the  purpose  of  identiflcation 
its  name. 

"  So  much  of  the  Hunnewell  farm,  so  called,"  in  a  town  and  county  named,  ''  as 
is  contained  in  lots  two,  three,  and  four,  according  to  the  division  of  said  farm 
made  by  commissioners  of  partition,  appointed  by  the  supreme  judicial  court, 
on  the  petition  of  B.  P.  Hunnewell;  said  lots  are  adjoining  each  other,  and  con- 
taining in  all  eighty  acres,  more  or  less;  said  lot  two  being  the  same  set  off  by 
saii  commissioners  to. Tonas  Hunnewell;  said  lot  three  the  same  set  off  to 
BlizaWitley;  and  said  lot  four  the  same  set  off  to  Bethana  Bruce,**  is  a  suf- 
ficient description  of  the  premises  demanded  in  a  writ  of  entry. 

On  exceptions. 

Writ  of  entry  to  recover  possession  of  land  under  mortgage  to 
the  plaintiff. 

The  defendant  demurred  specially  to  the  declaratibn  assigning 
for  a  cause  that  the  premises  were  not  sufficiently  described  in  the 
declaration. 

The  description  will  be  seen  in  the  opinion. 

On  joinder  of  the  demurrer,  the  presiding  judge  overruled  the 
demurrer  and  adjudged  the  declaration  good ;  whereupon  the  de- 
fendant alleged  exceptions. 

C.  Record,  for  the  defendant. 
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The  premises  must  be  clearly  described,  JV^an  v.  Brotvn^  60 
Maine,  139. 

The  description  in  a  writ  of  entry  must  be  so  certain  that  seisin 
may  be  delivered  by  the  sheriff  without  reference  to  any  descrip- 
tion dehors  the  writ.  Atwood  v.  Aiwood^  22,  Pick.  283 ;  Flagg  v. 
Bean,  5  Foster  (N.  H.),  49 ;  Riley  v.  Smith,  9  Allen,  370;  Mun- 
son  V.  Munson,  30  Conn.  425. 

S.  ^  J.  W.  May,  for  the  plaintiff,  cited  Proprs  of  Ken.  Pur. 
V.  Lovell,  2  Maine,  149 ;  MlioU  v.  Heath,  6  N.  H.  426 ;  Jackson  on 
Real  Actions,  67  ;  Seward  v.  Jackson,  8  Cow.  427 ;  Bean  v.  Sny^ 
der,  11  Wend.  693 ;  Chase  v.  McLellan,  49  Mame,  376. 

WALtON,  J.  It  is  undoubtedly  true,  that  in  a  writ  of  entry  the 
premises  demanded  should  be  clearly  described ;  and  that  the  de- 
scription ought  to  be  complete  without  reference  to  any  papers  or 
records  dehors  the  writ.  But  it  is  well  settled  that  if  the  description 
in  the  writ  is  of  itself  sufficiently  complete,  the  addition  of  a  refer- 
ence to  a  record  or  deed,  or  other  document  (although  a  very  bungling 
way  of  pleading)  will  do  no  harm.  And  it  is  also  well  settled  that 
when  land  has  been  run  out  and  lotted,  apd  the  lots  numbered,  a 
description  of  one  of  these  lotg  may  be  by  reference  to  its  number. 
In  such  cases  the  number  of  the  lot,  for  the  purpose  of  identifica- 
tion, becomes  its  name ;  and  may,  upon  inquiry,  be  as  readily  found, 
as  any  one  of  the  numerous  streets,*  which,  in  many  cities,  are 
known  only  by  their  number. 

But  it  is  said  that  the  description  should  be  so  certain  as  to  enable 
the  officer  to  deliver  seisin  without  reference  to  any  description 
outside  of  his  precept.  This  is  true  only  in  a  limited  sense. 
Neither  a  parcel  of  land,  nor  a  person,  can  be  so  described  as  to  pre- 
clude inquiry.  An  officer,  for  instance,  is  required  to  arrest  some 
one  who  is  a  stranger  to  him.  His  name,  and  residence,  and  oc- 
eupation,  will  not  alone  enable  the  officer  to  find  and  identify  him. 
These  may  be  sufficient  to  enable  him,  on  inquiry,  to  find  him. 
So,  in  a  writ  requiring  an  officer  to  deliver  seisin  of  a  parcel  of  real 
estate*     Neither  the  range,  nor  the  number  of  the  lot,  nor  any 
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other  name  by  which  it  may  be  known,  will  enable  the  oflBcer  to  do 
80,  without  inquiry.  But  when  a  parcel  of  land  has  been  run  out 
and  its  boundaries  marked  upon  the  face  of  the  earth,  it  can  as 
readily, be  found  and  identified  by  its  number,, as  by  any  other 
name  or  description.  Hence  such  a  description  has  always  been 
held  sufficient. 

The  description  in  this  case  is  as  follows :  "  A  certain  piece  or 
parcel  of  land,  situate  in  Durham  in  the  county  of  Androscoggin, 
and  being  a  part  of  the  Andrew  Hunnewell  farm,  so  called,  and 
including  so  much  of  said  farm  as  is  contained  in  lots  two,  three, 
and  four,  according  to  the  division  of  said  farm  made  by  commis- 
sioners of  partition,  appointed  by  the  supreme  judicial  court,  on 
petition  of  Byron  P.  Hunnewell ;  said  lots  all  adjoining  each  other, 
and  lying  in  one  parcel,  and  containing  in  all  eighty-two  acres,  more 
or  less ;  said  lot  two  being  tlie  same  set  off  by  said  commissioners 
to  Jonas  Hunnewell;  said  lot  three  the  same  set  off  to  Eliza 
Willey ;  and  said  lot  four  the  same  set  off  to  Bethana  Bruce ;  judg- 
ment having  been  entered  on  the  report  of  said  commissioners  at 
the  January  term  of  said  court,  1868,  in  said  county  of  Androscog- 
gin ;  and  the  said  report  and  judgment  are  referred  to  for  metes 
and  bounds  and  more  particular  description  of  said  premises." 

If  there  was  no  other  description  of  the  premises  than  the  ref- 
erence to  the  records  of  this  court,  we  should  hold  it  insufficient. 
But  such  is  not  the  case.  The  town,  the  farm,  the  fact  that  the  farm 
had  been  partitioned  and  lotted,  and  the  lots  numbered,  and  the  per^ 
sons  to  whom  the  lots  had  been  severally  assigned,  and  approxi-^ 
mately  the  number  of  acres,  are  all  mentioned  and  described  with- 
out any  such  reference. 

We  cannot  doubt  that  the  description  is  sufficient,  and  that  a 
reasonably  inteUigent  officer  would  be  able  to  find  and  deliver  sei- 
sin of  the  premises,  without  going  to  the  county  records  for  aid. 

ExceptionB  overruled.' 

Declaration  adjudged  good. 

Appleton,  C.  J. ;  Kent,  Dickerson,  Barrows,  and  Tapley, 
JJ.,  concurred. 
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Theodore  Russell,  complainant,  vs,  Robinson  Turner. 
New  trial.    Practice. 

A  new  trial  will  not  be  jj^anted  upon  the  ground  that  an  erroneous  instruction 
was  Riven,  unless  it  also  appear  that  it  might  have  been  prejudicial  to  the  ex- 
cepting party. 

Thus  where,  in  the  trial  of  a  complaint  for  flowage,  the  parties  traced  their  re- 
spective titles  to  one  Dailey,  in  whose  deed  to  one  Fuller,  one  of  the  complain- 
ant's predecessors  in  title,  the  grantor  **  reserved  the  liberty  for  repairing  dams 
and  flowing,  as  much  as  said  Dailey  requires  for  use  of  the  mill;"  and  the  pre- 
siding judge  instructed  the  jury  that  the  reservation  would  not  pass  to  Dai- 
ley's  grantees;  and  the  controversy  between  the  parties  was  not  whether  the 
defendant  could  flow  to  the  extent  that  Dailey  did  when  he  delivered  the  deed 
containing  the  reservation,  but  whether  the  dam  had  not  since  been  raised  so 
as  to  flow  more  of  the  complainant's  land  than  would  have  been  flowed  by  a 
dam  of  no  greater  efficient  height  than  the  one  in  existence  when  the  reserva- 
tion was  made.  Held,  that  the  instruction  was  purely  immaterial. 

On  exceptions. 
Complaint  for  flowage. 

Barrows,  J.  This  is  a  complaint  for  flowage  tried  before  the 
jury  at  the  January  term,  1870 ;  the  respondent  not  denying  the 
complainant's  title  in  the  lands  or  that  they  were  flowed,  but  assert- 
ing by  his  plea  "a  right  to  flow  without  compensation,  also  a  right 
to  flow  acquired  by  prescription."  The  verdict  being  agai^ast  him, 
he  presents  exceptions  from  which  we  learn  that  the  parties  traced 
their  respective  titles  to  Nezar  Dailey,  in  whose  deed  of  the 
meadow  land,  dated  August  26,  1809,  to  Samuel  Fuller  (under 
whom,  through  certain  mesne  conveyances  the  complainant  holds), 
is  found  the  following  clause :  "  reserving  liberty  for  roads,  also  for 
repairing  dams,  and  flowing  as  much  as  said  Dailey  requires  for  use 
of  the  mill." 

The  respondent  owns  the  mill  privilege  and  pond  dam  causing 
the  flowage,  through  a  series  of  conveyances  under  William  H. 
Brettun,  to  whom  Nezar  Dailey  conveyed  them  by  deed  dated 
June  20,  1814,  couched  in  the  terms  following :  "  Also,  the  saw 
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and  grist-mill  situated  upon  lot  93,  together  with  the  mill-yards, 
dams,  ponds,  and  pondage,  together  with  all  the  rights  and  privi- 
leges secured  to  me  by  the  several  deeds  of  Samuel  Atwood  and 
others,  or  reserved  by  me  in  any  deeds  to  Samuel  Boothby,  or  any 
others ; "  "  and  it  is  agreed  that  if  the  reservation  in  the  deed  from 
Nezar  Dailey  to  Samuel  Fuller,  gave  to  Dailey  the  legal  right  to 
convey  the  same,  then  the  defendant  Turner,  now  enjoys  that  res- 
ervation." The  presiding  judge,  among  other  things,  in  respect 
to  the  reservation  in  the  deed  from  Dailey  to  Samuel  Fuller,  in- 
structed the  jury,  that  as  there  were  no  "  words  of  limitation  or  in- 
heritance by  which  that  reservation  would  descend  to  the  grantee 
of  Dailey  .  .  .  Dailey's  grantee,  and  the  subsequent  grantees,  ac- 
quired no  right  whatever  to  flow  the  lands  in  question,  so  that  this 
branch  of  the  defense  will  be  entirely  disregarded  by  you."  Toi 
this  the  defendant  excepts.  Now,  if  upon  looking  at  the  case  as 
presented  at  nisi  prius  and  examining  the  positions  taken  by  the 
parties  respectively,  as  to  the  questions  which  they  were  litigating 
before  the  jury,  it  had  appeared  to  bo  possible  that  any  rights  of  the 
respondent  could  have  been  injuriously  affected  by  this  instruction, 
it  would  be  necessary  to  scrutinize  it  carefully,  and  determine 
whether  it  is  absolutely  sound  and  correct.  But  the  exceptions 
further  show  that  it  was  "  admitted  that  the  pond  dam  of  the  de- 
fendant is  the  dam  originally  supplying  the  mills  referred  to  in 
the  deed  from  Nezar  Dailey  to  Samuel  Fuller,  the  complainant 
claiming  that  it  has  been  rebuilt  several  times  and  raised,  and  is 
now  higher  than  when  that  deed  was  given. 

The  whole  charge  of  the  presiding  judge  is  made  part  of  the 
exceptions,  and  taken  in  connection  with  the  pleadings,  and  the 
statement  of  the  case  in  the  exceptions,  makes  it  plain  that  the 
controversy  between  these  parties  was  not  whether  this  defendant 
had  the  right  to  flow  this  land  to  the  extent  that  Nezar  Dailey  did 
in  1809,  when  he  made  his  deed  to  Fuller,  but  whether  the  dam 
had  not  been  raised  since  that  time  so  as  to  flow  more  of  the  com- 
plainant's land  than  would  have  been  flowed  by  a  dam  of  no 
greater  efficient  height  than  the  one  which  was  in  existence  when 
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Nezar  Dailey  reserved  to  himself  "  liberty  ...  for  repairing  dams 
and  flowing  as  much  as  said  Dailey  requires  for  the  use  of  the 
miU." 

If  the  defendant  claimed  that  by  the  conveyances  from  Dailey 
he  had  acquired  a  right  to  flow  to  any  greater  extent  than  would 
be  flowed  by  a  dam  of  the  same  height  as  that  which  Dailey  was 
using  when  he  sold  the  meadow-land  to  Fuller,  his  claim  could  not 
be  sustained. 

It  is  apparent  that  his  right  to  flow  so  much,"  however  it  might 
have  been  acquired,  was  not  in  dispute.  He  and  his  predecessors 
and  grantors  had  exercised  for  more  than  fifty  years  the  right  to 
flow  so  much,  and  it  was  admitted  that  defendant's  dam  is  the  dam 
originally  supplying  the  mills  referred  to  in  the  Fuller  deed,  "the 
complainant  claiming  that  it  has  been  rebuilt  several  times  and 
raised,  and  is  now  higher  than  when  that  deed  was  given."  Man- 
ifestly, it  was  upon  proof  of  this  allegation  that  the  complainant  based 
his  claim  to  a  verdict,  and  not  upon  a  denial  of  the  defendant's 
right  to  flow  to  the  extent  mentioned  in  the  reservation,  a  right 
which  he  and  his  grantors  h^  enjoyed  for  more  than  fifty  years, 
and  were  entitled  to  maintain  by  prescription,  whether  it  had  origi- 
nally been  so  excepted  and  reserved  by  Dailey  as  to  be  capable 
of  passing  by  deed  to  his  grantees  or  not. 

Under  these  circumstances  we  do  not  see  how  the  defendant 
could  have  been  injured  in  the  least  by  the  instruction  of  which  he 
complains,  if  it  was  erroneous.     It  was  purely  immaterial. 

There  are  numerous  cases  in  which  it  has  been  held,  that,  even 
if  instructions  are  erroneous,  unless  it  appears  also  that  they  might 
have  been  prejudicial  to  the  excepting  party,  a  new  trial  will  not 
be  granted.  Neal  v.  Paine^  35  Maine,  158 ;  Beeman  v.  LawtoUy 
87  Maine,  543 ;  Whidden  v.  Seelye,  40  Maine,  247 ;  BarreU  v. 
Scdisbury  Manuf.  Co.,  28  N.  H.  438 ;  Motdton  v.  Witherell,  52 
Maine,  237. 

We  need  not  inquire  whether  the  clause  in  Nezar  Dailey's  deed 
to  Samuel  Fuller  would  be  most  correctly  described  as  a  reserva- 
tion or  an  exception,  or  whether  for  want  of  words  of  limitation  or 
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inheritance,  I^ezar  Dailey's  assigns  failed  to  get  a  good  title,  by- 
deed,  to  the  premises,  reserved  or  excepted  in  his  conveyance  to 
Fallen  For  more  than  fifty  years,  as  the  case  shows,  the  tenant 
and  his  grantors  had  exercised  all  the  rights  which  Nezar  Dailey 
can  be  supposed  to  have  attempted  to  reserve  or  except,  and  de- 
fendant's title  thus  acquired,  as  the  judge  instructed  the  jury,  was 
as  good  a/ if  he  had  had  a  deed  of  a  right  to  flow  from  the  owner 
of  the  land.  It  is  not  for  "  flowing  as  much  as  said  Dailey  requires 
for  use  of  the  mill "  that  this  complaint  is  instituted  or  maintained ; 
but  because,  as  the  jury  seem  to  have  found,  within  twenty  years 
previous  to  the  commencement  of  this  process  the  respondent  or 
his  predecessor,  has  by  increasing  the  height  of  the  dam,  flowed 
beyond  his  right  and  beyond  what  Nezar  Dailey  and  his  immediate 
successors  had  been  accustomed  to  flow. 

ExceptwriB  overruled. 

Appleton,  C.  J ;  Cutting,  Kent,  and  Danforth,  JJ.,  con- 
curred. 

M.  jT.  Ludden^  for  the  complainant. 

Wm.  P.  Frye  ^  J.  B.  Cotton^  for  the  defendant 


Charles  Kelton,  administrator,  v%,  Ebenezer  Hill  and  others. 

Witne99— competency  of. 

Under  the  proTisioiiB  of  R.  S.  1871,  c.  82,  in  oases  where  an  administrator  is  a 
party  and  his  intestate  has  never  testified  in  the  case,  the  adverse  party  cannot 
he  a  witness  unless  the  administrator  offers  his  own  testimony. 

On  exceptions. 

Assumpsit  to  recover  for  service  rendered  by  Joseph  Thompson, 
since  deceased,  the  plaintifi'|s  intestate.  The  writ  is  dated  May  14, 
1867,  and  the  suit  was  instituted  by  the  present  plaintiff  as  admin- 
istrator of  the  estate  of  Joseph  Thompson. 
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At  the  trial  the  plaintiff  did  not  offer  to  testify,  and  neither  was 
he  called  or  sworn  as  a  witness.  But,  against  the  seasonable  ob- 
jection of  the  plaintiff,  the  three  defendants  were  called  and  sworn 
as  witnesses  in  their  own  behalf,  and  they  were  permitted  to  testify 
to  material  fects  which  occurred  after,  but  not  before  the  death  of 
the  plaintiff's  intestate. 

The  plaintiff  seasonably  objected  to  all  such  testimony  before  the 
questions  eliciting  it  were  answered ;  but  the  presiding  judge  over- 
ruled the  objections  and  received  the  testimony,  and  the  plaintiff 
alleged  exceptions. 

M  B.  Smithy  in  support  of  the  exceptions. 

J.  jT.  Drew^  for  the  defendants. 

Barrows,  J.  The  single  question  presented  by  the  exceptions 
is  whether,  under  the  provisions  of  the  Revised  Statutes  of  1871, 
in  cases  where  an  executor  or  administrator  is  a  party,  the  adverse 
party  can  be  permitted  to  testify  in  relation  to  facts  occurring  sub- 
sequent to  the  decease  of  the  testator  or  intestate,  unless  the  ex- 
ecutor or  administrator  offers  his  own  testimony  at  the  trial,  the 
deceased  never  having  testified  in  the  case. 

Chapter  82,  section  82,  abrogates  the  common-law  rule,  exclud- 
ing parties  to  civil  suits  from  giving  testimony  therein,  "  except  as 
hereinafter  provided." 

Section  87  declares  that  the  provisions  of  the  five  preceding 
sections  shall  not  be  applied  to  any  cases  where,  at  the  time  of  tak- 
ing testimony,  or  the  time  of  trial,  either  party  is  "  an  executor  or 
administrator  or  made  a  party  as  heir  of  a  deceased  party,  except 
in  the  following  cases."  One  of  these  exceptions  runs  thus  :  "  In 
all  cases  in  which  an  executor,  administrator,  or  other  legal  repre- 
sentative of  a  deceased  person  is  a  party,  such  party  may  testify  to 
any  facta  legally  admissible  upon  the  general  rules  of  evidence  hap- 
pening before  or  after  the  death  of  sucji  person ;  and  when  such 
person  so  testifies,  the  adverse  party  shall  neither  be  excluded  nor 
excused  from  testifying  in  reference  to  such  facts." 
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Taken  together,  these  provisions  seem  to  make  the  right  of  the 
adverse  party  to  testify  at  all  in  such  cases,  to  depend  upon  the 
course  pursued  by  tlie  executor,  administrator,  or  other  legal  rep- 
resentative of  the  deceased. 

If  there  was  anything  ambiguous  about  these  provisions  we 
should  be  disposed  to  construe  them  by  a  reference  to  the  history 
of  the  legislation  upon  this  topic,  and  to  hold  that  no  change  was 
intended  by  the  legislature  in  the  revision ;  but  the  language  is  of 
that  distinct  and  positive  character  which  seems  to  admit  but  one 
construction.  For  the  same  reason  we  have  found  ourselves  com- 
pelled to  hold  that  the  husband  or  wife  of  either  party,  though 
called  to  testify  with  the  consent  of  his  or  her  partner  in  the  mar- 
riage contract,  is  no  longer  a  witness  in  this  class  of  cases.  J(me% 
V.  Simpson^  59  Maine.  "  When  a  statute  is  revised,  and  a  provis- 
ion contained  in  it  is  omitted  in  the  new  statute,  the  inference  to 
be  drawn  from  such  a  course  of  legislation  would  be  that  a  change 
in  the  law  was  intended  to  be  made.  If  the  omission  was  by  acci- 
dent, it  belongs  to  the  legislature  to  supply  it."  Buck  v.  Spoffordj 
81  Maine,  36. 

A  statute  authowzing  a  man  to  be  a  witness  in  his  own  case  is  in 
derogation  of  the  common  law,  and  must  be  construed  strictly. 
Warner  v.  Fowler^  8  Md.  25. 

Exceptions  sustained.    New  trial  granted. 

Appleton,  C.  J. ;  Kent,  Walton,  Dickerson,  and  Tapley, 
JJ.,  concurred. 
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Charles  E.  Clifford  and  others,  appellants  from  the  decision 
of  the  County  Commissioners  of  York  County. 

Statute^ conatruction  of.    " Diaintereated  peraon** ^voTm  ia  not 

In  the  ahsenoe  of  the  **  written  consent  of  the  parties,**  a  hrother  of  the  mother 
of  one  of  the  petitioners  for  the  location  of  a  high  way  cannot  be  appointed  on« 
of  a^'cominittee  of  three  disinterested  persons /'  on  appeal,  by  the  petitioners 
from  the  decision  •of  the  county  commissioners  in  refusing  to  lay  out  the 
way. 

On  exceptions. 

Appeal  from  the  decision  of  the  county  commissioners  of  this 
county,  whereby  they  refused  to  locate  a  highway  in  Newfield, 
Limerick,  and  Waterborough,  on  the  petition  of  the  appellants. 

The  appeal  was  entered  at  January  term,  1871,  of  this  court,  in 
the  absence  of  the  counsel  for  the  town  of  Limerick,  respondent, 
and  at  the  suggestion  of  petitioners'  counsel,  who  was  one  of  the 
petitioners,  a  committee  was  appointed. 

On  the  return  of  the  notice  and  before  the  vtew,  counsel  for  the 
respondent  town  of  Limerick  appeared  before  the  committee  and 
filed  written  objections  to  further  proceedings,  on  the  ground  that 
one  member  of  the  committee  was  brother  of  the  mother  of 
Charles  E.  Clifford,  one  of  the  petitioners  and  appellants,  and 
moved  that  further  proceedings  be  discontinued,  which  motion  wae. 
overruled  by  the  committee  and  made  part  of  their  return.  There- 
upon the  town  of  Limerick  contested  at  length  before  the  commit- 
tee upon  the  merits  of  the  petition. 

The  report  of  the  committee,  reversing  the  judgment  of  the 
commissioners  in  the  whole,  was  made  and  filed  at  the  May  term 
of  this  court,  1871.  The  respondent  town  of  Limerick,  alone,  ap- 
peared and  moved  the  rejection  of  the  report  of  the  committee, 
because  one  of  them  was  not  disinterested,  and  no  written  consent 
given. 

The  presiding  judge  ruled  that  the  relationship  did  not  operate 
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as  a  disqualification,  overruled  the  objection,  and  accepted  the  re- 
port, and  the  respondent  alleged  exceptions. 

L.  S.  Moore  ^  H.  H.  Burhank^  for  Limerick. 

Clifford^  for  the  appellants, 

Contended  that  the  exceptions  should  be  dismissed  for  non-com- 
pliance with  Rules  of  Court  xyi.  and  xxi.  Maherry  v.  Morse^  43 
Maine,  176. 

On  the  question  of  the  disqualification,  counsel  cited  Groton  v. 
Hurlhurt,  22'  Conn.  178 ;  People  y.  Wheeler,  21  N.  Y.  82  ;  Clapp 
V.  Fonter,  84  Vt.  680 ;  Bard  v.  Wood,  30  Maine,  155 ;  Harkness 
V.Waldo  Co.  Com.  26  Maine,  356;  Wilbraham  v.  Hampden,  11 
Pick.  322. 

Petitioners  are  not  parties  litigant,  but  agents  of  the  public. 
They  have  no  private  interest,  distinct  from  the  remainder  of  the 
public  in  same  county,  and  if  objection  is  good  the  appointment 
must  be  made  of  persons  having  no  relatives  in  the  county. 

Costs  are  matters  of  discretion  with  the  court  in  matters  of  ap- 
peal from  decision  of  county  commissioners,  R.  S.  c.  18,  §  39 ;  and 
do  not  constitute  a  legal  interest. 

Appleton,  C.  J.  The  petitioners  are  interested  in  the  result 
of  their  petition,  else  they  would  never  have  petitioned.  It  is  only 
because  they  are  parties  interested  that  they  have  the  right  to 
appeal.  As  petitioners,  they  may  be  held  responsible  for  costs, 
which  liability  constitutes  an  interest. 

It  is  for  the  appellants  to  see  that  no  one  should  be  appointed  on 
the  committee,  to  whom  there  can  be  any  legal  objection,  particu- 
larly when  no  other  parties  are  present  at  tlie  appointment.  Friend 
v.  Ahhott,  56  Maine,  262. 

In  cases  of  appeal  from  decision  of  county  commissioners  on  pe- 
titions for  laying,  altering,  or  discontinuing  any  highway,  the  court 
may  appoint  a  committee  of  three  disinterested  persons,  etc.  R.  S. 
1857,  c.  18,  §  35 ;  Friend,  appellant,  53  Maine,  387.  The  statute 
requires  a  disinterested  committee.     In  such  case  a  relationship  to 
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the  party  interested  by  consanguinity  or  affinity  within  the  sixth 
degree,  according  to  the  rules  of  the  civil  law,  or  within  the  degree 
of  second  cousins  inclusive,  except  by  the  written  consent  of  the 
parties,  will  disqualify.  R.  S.  c.  1,  §  3,  rule  xxii.  There  was  no 
written  consent.  Mr.  Aver  was  disqualified  to  act  within  the 
rule. 

The  objection  to  Mr.  Ayer  was  made  before  the  committee  on 
the  return  of  notice,  by  a  written  motion,  which  they  overruled. 
In  their  return  they  refer  to  the  motion  and  make  it  a  part  of  the 
same.  The  objection  taken  is,  therefore,  apparent  on  the  record. 
The  presiding  justice  overruled  it  on  the  ground  that  the  relation- 
ship in  question  did  not  operate  as  a  disqualification,  and  accepted 
.the  report.     In  this  there  was  error.  Exceptions  sustained. 

Kent,  Walton,   Dickerson,  and  ^arrows,  JJ.,  concurred. 


Edmund  Warren  vs.  Increase  S.  Kimball. 

Beal  action — evidence  of  fraudulent  ante-daiing  writ  on  which  defendanVs 
title  depends  admissible  under  certain  circumstances. 

In  the  trial  of  a  real  action  where  the  plaintiff's  title  depends  npon  a  deed  of 
warranty  from  his  grantor,  acknowledged  September  16th,  and  recorded  Sept. 
19, 18G5;  and  the  defendants,  upon  an  attachment  bearing  dat«  the  15th  and 
recorded  the  19th  September,  1865,  made  ou  a  writ  in  favor  of  the  defendant 
against  the  plaintiff's  grantor,  bearing  same  date  as  the  attachment,— it  is 
competent  for  the  plaintiff  to  show  that  the  defendant's  writ  was  not  made  on 
the  15th,  but  that  the  defendant  having  seen  and  examined  the  deed  to  the 
plaintiff,  in  the  registry  of  deeds,  on  the  19th  September,  and  thereby  ascer- 
tained that  the  plaintiff's  grantor  had  conveyed  the  demanded  iromises, 
thereaft«rwards,  on  the  evening  of  the  same  day,  made  the  writ  and  ante- 
dated it. 

On  report. 

Writ  of  entry  to  recover  a  parcel  of  land  in  Shapleigh,  in 
this  county. 

The  plaintiflF  put  in,  as  evidence  of  his  title,  a  deed  of  warranty 
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of  the  demanded  premises,  from  Greenleaf  Webber,  of  Shapleigh, 
to  him,  not  dated,  but  acknowledged  September  16th,  and  recorded 
September  18,  1865, 

The  defendant  put  in,  as  evidence  of  his  title,  copy  of  a  writ  in 
his  &vor  against  said  Webber,  bearing  date.  Sept,  15, 1865,  return- 
able to  the  January  term,  1866,  of  this  court. 

On  this  writ  was  the  return  of  Joseph  G.  Harmon  as  deputy- 
sheriff,  bearing  date  Sept.  15,  1865,*  an  attachment  of  all  the  real 
estate  in  the  county,  of  Greenleaf  Webber,  and  also  that  the  officer 
lefk;  a  summons,  at  the  last  and  usual  place  of  abode  of  the  said 
Webber,  on  the  18th  of  same  September. 

That  action  was  duly  entered  and  continued  until  September 
term,  1866,  when  judgment  was  recovered  thereon  and  execution 
issued  and  levied,  in  due  form  of  law,  upon  the  premises  in  con- 
troversy, within  thirty  days  after  judgment,  and  the  same  duly 
recorded. 

The  plaintiff  offered  evidence  tending  to  prove  that  the  writ  in 
Kimball  v.  Webber  was  not  made  on  the  day  it  bore  date,  to  wit,  on 
Sept.  15,  1865,  but  that  the  defendant  examined  the  plaintiff's 
deed  in  the  registry  of  deeds,  on  Tuesday  the  19th  day  of  said 
September,  and  after  thereby  ascertaining  that  Webber  had  con- 
veyed the  demanded  premises  to  the  plaintiff,  on  the  evening  of 
the  same  19th  of  September  made  the  writ  and  ante-dated  it  to 
September  15th. 

The  presiding  judge  ruled  that  the  officer's  return  on  the  writ 
was  conclusive  as  to  the  date  of  the  attachment,  and  excluded  the 
evidence  for  the  purpose  of  presenting  the  case  to  the  full  court. 
If  the  evidence  offered  and  excluded  was  admissible,  the  case  to 
stand  for  trial. 

Ira  T.  Drew,  for  the  plaintiff. 

/.  S.  Kimball,  pro  se. 

Between  parties  and  privies  the  return  of  an  officer  of  matters 
material  to  be  returned,  is  so  far  conclusive  that  it  cannot  be  con- 
troverted for  the  purpose  of  invalidating  the  officer's  proceedings 
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or  defeating  any  right  acquired  under  them.  Batt  v.  Burtiham^ 
11  Mass.  165;  Stevens  y.Snow^  10  Maine,  263;  Allen  v.  Parti. 
Stage  Co.,  18  Greenl.  211 ;  Agry  v.  BettSy  12  Maine,  417 ;  Vlough 
V.  Munroe,  34  N.  H.  381 ;  Brovm  v.  DavU,  9  N.  H.  76. 

As  to  who  IS  privy.  Dickinson  v.  Lovell,  85  N.  H.  9 ;  Ladd  v. 
Wiggin,  85  N.  H.  421. 

Appleton,  C.  J.  This  is  a  writ  of  entry,  in  which  the 
plaintiff  claims  title  by  deed.  The  defendant  derives  his  title 
under  a  levy  in  due  form  of  law.  The  execution  upon  which  the 
levy  was  made  issued  upon  a  judgment,  where  the  attachment  in 
the  original  suit  appears  to  be  of  a  date  prior  to  that  of  the  plain- 
tiff's deed.  As  both  parties  claim  under  one  Webber,  and  as  the 
defendant's  levy,  being  seasonably  made,  relates  back  to  the  date 
of  the  attachment,  and  thus  is  prior  to  the  plaintiff^s  deed,  the  de- 
fense upon  the  facts  as  thus  stated  must  prevail. 

But  the  plaintiff  offers  to  show  that  the  writ  in  the  suit,  KtrnhaU 
V.  Webber,  was  made  on  the  19th  September,  1865,  and  not  on  the 
15th  ;  that  the  defendant,  after  examining  the  plaintiff's  deed  and 
ascertaining  that  said  Webber  had  conveyed  the  demanded  prem- 
ises to  the  plaintiff,  made  said  writ  on  the  evening  of  the  19th 
September,  and  ante-dated  the  same.  These  facts,  if  proved,  would 
show  fraud  on  the  part  of  the  defendant,  and  that  his  apparently 
legal  title  was  obtained  solely  by  and  through  such  fraud. 

The  plaintiff  is  no  party  to  the  suit  of  Kimball  v.  Webber. 
Neither  is  he  privy  in  estate.  It  seems  to  be  settled  that  as  between 
the  parties  to  a  suit,  and  those  claiming  under  them  as  privies,  and 
all  others  whose  rights  and  liabilities  are  dependent  upon  the  suit, 
as  bail,  and  indorsers  the  return  of  the  sheriff  of  matters  material 
to  be  returned,  is  so  far  conclusive  evidence  that  it  cannot  be  con- 
tradicted for  the  purpose  of  invalidating  the  sheriff's  proceedings 
or  defeating  rights  acquired  under  them.  But  such  evidence  is  not 
conclusive  as  to  third  persons.  Fraud  vitiates  all  contracts  into 
which  it  enters,  whether  verbal  or  written,  under  seal  or  of  record, 
and  the  principle  applies  equally  to  the  records  and  judgments  of 
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courts.  "  That  judgments,  as  well  as  other  transactions,  are  viti- 
ated by  fraud,"  observes  Bellows,  J.,  in  Chreat  Falls  Manufacturing 
Co.  V.  Wor%ter^  45  N.  H.  Ill,  '^  is  not  open  to  controversy ;  Fermor's 
case,  3  Co.  Rep.  77a ;  Hoitt  v.  Holcomb^  23  N.  H.  654 ;  but  it  is 
sometimes  made  a  question  in  what  manner  it  shall  be  taken  ad- 
vantage of.  There  is,  however,  no  doubt  that  a  judgment  may  be 
collaterally  impeached  by  a  third  person  not  a  party  or  privy  to  it, 
upon  the  ground  that  it  was  obtained  by  collusion  with  intent  to 
defraud  him."  If  a  judgment  be  taken  in  a  way  to  hinder,  delay,  • 
or  defraud  other  creditors  of  the  debtor,  the  law  pronounces  such 
judgment  fraudulent  and  void,  as  against  such  creditors.  Hobinson 
V.  Holt,  39  N.  H.  557 ;  Fage  v.  Jewett,  46  N.  H.  441.  When  a 
judgment,  fraudulently  rendered  between  the  parties,  is  brought 
collaterally  before  the  court,  it  may  be  shown  to  be  void  for  want 
of  notice  or  for  fraud.  Doums  v.  Fuller^  2  Met.  138 ;  Leonard  v. 
Bryant,  11  Met.  370. 

The  plaintiff  offers  to  show  what,  if  proved,  jn  a  case  in  which 
he  was  no  party  and  to  which  he  was  not  a  privy,  would  be  a  gross 
-  fraud  on  the  part  of  the  defendant.  It  is  no  sufficient  answer 
for  the  fraudulent  party  to  say,  that  the  party  whom  he  would  have 
defrauded,  may  have  a  remedy  against  the  officer,  a  partaker 
of  his  crime,  and  without  whose  cooperation  it  could  not  have 
been  effected.  There  is  no  reason  why  his  fraud  should  be  success- 
ful, which  does  not  apply  to  all  frauds.  The  objection  to  the  ad- 
mission of  the  evidence  offered  is  purely  technical.  But  fraud  is 
not  to  be  suffered  to  remain  safely  and  securely  intrenched  be- 
hind the  mere  technicalities  of  the  law. 

The  true  date  of  a  writ  may  be  shown,  as  between  the  parties 
to  it.  The  apparent  date  is  only  prima  fade  evidence  of  the  time 
when  it  was  sued  out.  Gardner  v.  Webber,  17  Pick.  412 ;  Bunker 
V.  Shed,  8  Met.  158;  Sargent  v.  Hampden,  38  Maine,  581; 
Trafton  v.  Rogers,  13  Maine,  315.  The  teste  of  a  writ  is  prima 
faeie  evidence  of  the  time  when  it  was  sued,  but  it  is  not  conclu- 
sive ;  and  the  actual  time  when  it  was  sued  out  and  delivered  to  the 
officer,  may  be  proved  by  parol  evidence.   Parkman  v.  Crosby,  16 
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Pick.  297,  If  the  defendant  has  been  guilty  of  frand  in  procuring 
the  title  under  which  he  claims,  the  plaintiflP  has  the  same  right  to 
show  his  fraudulent  misconduct,  whether  it  relates  to  the  inception 
of  the  suit  or  the  rendition  of  judgment.  He  can  set  up  no  estop- 
pel to  prevent  the  truth  firom  being  known  and  his  firaud  from  being 
defeated. 

The  evidence  offered  shows  that  the  defendant  had  full  knowl- 
edge of  the  plaintiff's  title  before  suing  out  his  writ  against  Web- 
ber. The  taking  a  second  deed  with  a  full  knowledge  of  a  prior 
unrecorded  one  is  a  fraud,  which  postpones  the  deed,  as  between 
the  fraudulent  grantee  and  the  first  grantee,  though  the  second 
deed  be  first  placed  on  record.  So  an  attachment  of  land  previ- 
ously deeded  by  one  having  actual  knowledge  of  an  elder  deed  ot 
the  same  land,  will  not  avail  the  attaching  creditor  to  defeat  the 
prior  right  of  the  first  grantee.  Port^  v.  Cole^  4  Greenl.  20 ; 
PrieBt  V.  Rice,  1  Pick.  164 ;  Coffin  v.  Bay,  1  Met.  212.  But  the 
grantee  of  real  estate  having  notice  of  a  prior  unregistered  deed, 
or  other  claim  thereto,  may,  nevertheless,  convey  a  perfect  title  to 
a  bona  fide  purchaser  having  no  notice  of  such  deed  or  claim. 
Pierce  v.  Faunce,  47  Maine,  607. 

The  question  here  presented  is  whether  evidence  of  knowledge 
of  a  previous  deed,  on  the  part  of  an  attaching  creditor,  of  the 
same  land,  and  of  a  fraudulent  antedating  by  him  of  the  writ  on 
which  the  attachment  is  made  is  admissible  in  a  case  by  the  party 
to  be  defrauded  against  the  party  by  whom  the  alleged  fraud  is 
said  to  have  been  perpetrated, — and  we  think  it  is.  It  would  be 
a  very  different  matter  if  the  fraudulently  attaching  creditor  had 
conveyed  the  land  levied  upon  to  a  bona  fide  grantee,  who  should 
make  his  purchase  relying  upon  the  title  disclosed  by  the  record. 

The  case  to  stand  for  triaL 

Cutting,  Kent,  Walton,  Danforth,  and  Barrows,  JJ.,  con- 
curred. 
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Christopher  Hussey  vs.  James  P.  Allen.  "fi9~S5 

Waiver. 


Upon  cross-examination  of  the  defendant  it  appeared,  that  he,  beinfc  in  attend- 
ance upon  the  court  as  a  jaror  as  well  as  a  party,  conversed  with  several  of 
his  associates  in  relation  to  his  case,  prior  to  its  coming  on  for  trial.  The  plain- 
tiff did  not  then  choose  to  insist  npon  the  objection,  bat  went  on  and  close<l  the 
trial,  when  a  yerdict  was  foand  against  him.  EM,  that  the  ol\)ection  was 
waived. 


On  motion. 

Walton,  J.  All  attempts  to  influence  jurors  by  private  con- 
versation with  them  are  so  reprehensible,  that  we  should  unhesitat- 
ingly grant  a  new  trial  in  this  case  if  we  were  not  obliged  to  con- 
sider the  objection  as  waived. 

It  seems  that  the  defendant,  who  was  in  attendance  upon  the 
court,  not  only  as  a  party,  but  also  as  a  juror,  took  occasion  to  talk 
with  several  of  his  associates  in  relation  to  his  case  in  advance  of 
the  trial ;  but  this  fiict  came  out  during  the  trial,  on  cross-examina- 
tion of  the  defendant  himself.  As  the  plaintiff  did  not  then  choose 
to  insist  upon  the  objection,  and  to  have  those  jurors  set  aside,  and 
a  new  jury  impanneled  to  try  the  case ;  but  on  the  contrary  went 
on  and  closed  the  trial,  and  took  his  chance  of  obtaining  a  verdict 
in  his  favor,  we  think  the  objection  must  be  regarded  as  waived, 
and  that  it  now  comes  too  late* 

But  the  plaintiff  also  insists  that  the  verdict  is  so  clearly  wrong, 
that  we  ought  to  set  it  aside  and  grant  him  a  new  trial  for  that 
reason.  We  think  not.  The  question  (involving  as  it  did  a  right 
of  way  over  the  plaintiff's  land  by  adverse  user)  was  a  very  diffi- 
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cult  one  to  try ;  and  we  are  by  no  means  satisfied  that  the  verdict 
is  so  clearly  wrong,  as  to  justify  the  court  in  setting  it  aside. 

Motion  overruled. 

Judgment  on  the  verdict* 

Appleton,  C.  J. ;  Kent,  Dickerson,  Barrows,  and  Tapley, 
JJ.,  concurred. 

Asa  Low^  for  the  plaintiff. 

Z  S,  Kimball^  for  the  defendant. 


John  A.  Poor  vb.  European  &  North  American  Railway 

Company. 

Pltading.    Demurrer.    Practice. 

When  pleadinj;^  end  in  a  demurrer,  judgment  must  be  rendered  against  the  party 
which  committed  the  first  fault. 

A  declaration  alleging  that  tlie  plaintiff  at  tlie  request  of  the  defendants,  » 
railroad  corporation,  had  conveyed  his  stock  tlierein  to  a  third  perHon,  to  be 
held  in  trust  for  certain  pun^oses,  and  that  the  defendnnts  in  consideration 
thereof  agreed  with  such  trustee  not  to  issue  any  additional  stock  without  the 
consent  of  the  contractors,  who  wtfre  constructing  their  railroad;  but  that  the 
defendants,  without  such  consent,  bad  issued  other  st^ck  whereby  the  value 
of  tliat  conveyed  in  trust  by  the  plaintiff  had  been  materially  diminished,— 
discloses  no  ground  of  an  action  either  ex-coniractu  or  ex-delicto. 

On  exceptions. 

Action. 

"  In  a  plea  of  the  case  for  that  the  defendant  company,  before 
the  14th  day  of  March,  1866,  had  entered  into  a  contract  with  one 
George  H.  Pierce  and  one  Albert  Blaisdell  for  the  construction  of 
the  railway  of  said  company,  to  be  paid  for  in  cash,  to  the  said 
Pierce  and  Blaisdell,  at  certain  rates  therein  stipulated,  under 
which  contract  payments  were  then  due  and  in  arrears  from  said 
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company  to  said  contractors,  and  the  said  company  was  not  able  to 
pay  the  same,  and  the  said  contractors  were  not  bound  to  proceed 
in  said  work,  and  liad  suspended  the  same,  and,  therefore,  tlie  said 
contractors,  on  the  11th  day  of  March,  1866,  proposed  to  said  com- 
pany, to  continue  their  work  under  said  contract,  upon  that  part  of 
the  line,  extending  from  the  city  of  Bangor  to  the  town  of  Winn, 
in  this  State,  notwithstanding  such  arrears,  upon  the  condition, 
amongst  other  things,  that  a  major  part  of  the  stock  of  said  com- 
pany should  be  put  into  tlie  hands  of  said  contractors  and  their 
associates,  as  security  for  the  money  which  they  should  advance  in 
doing  said  continued  work,  and  afterwards,  on  the  21st  day  of  the 
same  month,  the  company  accepted  said  proposition,  in  the  t^rms 
thereof,  upon  the  condition  that  stockholders  of  the  company 
should  make  such  disposition  of  the  stock  as  was  required  by  the 
terms  of  said  proposition,  and  such  as  would  place  in  the  hands  of 
the  said  contractors  and  their  associates  a  majority  of  the  stock  of 
the  company.  And  the  plaintiff  avers  that  he  was  then  a  stock- 
holder in  said  company,  owning  four  hundred  and  sixty-six  shares 
of  the  paid-up  capital  stock  of  the  same,  and  for  the  purpose  'of 
canying  into  effect  the  said  proposition  of  the  contractors  and  the 
acceptance  thereof,  under  the  conditions  aforesaid,  the  said  com- 
pany then  and  there  requested  the  plaintiff  and  other  stockholders, 
severally,  to  transfer  to  the  said  contractors  such  number  of  shares 
belonging  to  them  respectively,  as  should  be  a  msyority  of  all  the 
paid  up  capital  stock  of  the  company,  and  voted  that  any  further 
issue  of  stock  for  the  payment  of  land  damages,  or  other  needful 
expenses  of  the  company  or  for  the  completion  of  the  line  to  the 
town  of  Winn,  should  be  authorized  only  on  the  written  consent  of 
the  said  contractors.  And,  therefore,  the  plaintiff,  in  pursuance  of 
said  request,  and  confiding  in  the  vote  so  passed,  on  the  day  follow- 
ing transferred  to  the  said  Pierce  and  Blaisdell  373  shares  in  the 
said  capital  stock ;  and  other  stockholders  at  the  same  time,  in  pur- 
suance of  said  request,  and  confiding  in  said  vote,  also  transferred 
other  and  further  shares  in  said  capital  stock,  to  said  Pierce  and 
Blaisdell  in  such  number,  to  wit,  574  shares,  as  made  and  consti- 
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tuted  a  majority  of  all  the  paid-up  capital  stock  of  said  company, 
and  the  said  transfers  were  received  by  the  said  Pierce  and  Blais* 
dell  in  fulfillment  of  the  terms  of  their  proposition  aforesaid, — ^and 
the  said  company  had  the  benefit  of  the  same  for  the  purpose  of 
carrying  the  said  proposition  and  the  acceptance  thereof  into  effect. 
And  the  said  Pierce  and  Blaisdell,  at  the  request  of  said  company, 
and  for  the  purpose  of  effecting  the  object  of  said  transfer  and  se-: 
curing  the  rights  of  the  plaintiff,  and  said  other  stockholders  in  the 
stock  so  transferred,  then  and  there  gave  to  the  plaintiff  and  said 
other  stockholders  severally,  accountable  receipts  for  the  same,  en- 
gaging and  assuring  that  when  they  should  have  completed  the 
said  railway  from  Bangor  to  Winn  aforesaid  in  pursuance  of  their 
contract  aforesaid,  and  the  skme  should  have  been  paid  for  accord- 
ing to  the  terms  of  said  contract,  as  modified  by  the  proposition 
hereinbefore  recited,  and  the  acceptance  thereof,  they  would  trans- 
fer and  return  the  said  stock  to  the  plain tifi*  and  said  other  stock- 
holders, or  to  their  order,  and  not  otherwise.     And  the  plaintiff 
avers  that  by  all  the  several  acts,  requests,  and  votes  of  the  said 
company  herein  recited  and  set  forth  as  aforesaid,  and  the  compli- 
ance of  the  plaintiff  with  such  request  to  transfer  his  stock  as  afore- 
said, the  said  company  was  bound  and  obliged  in  good  faith  to 
observe  the  trust  so  created  in  respect  to  the  plaintiff's  stock  and 
his  rights  therein,  and  was  bound  to  do  no  act  which  should  impair 
the  value  of  the  plaintiff's  interest  in  the  stock  so  transferred  by 
him,  or  the  other  stock  belonging  to  him,  and  was  bound  and 
obliged  not  to  make  any  further  issue  of  stock  of  the  company  by 
the  transferring  for  the  completion  of  the  line  to  Winn,  without 
the  written  consent  of -the  said  contractors.     And  the  plaintiff 
further  avers  that  no  such  consent  was  ever  given  by  said  contract- 
ors at  any  time  afler  said  21st  day  of  March,  1866,  before  the  time 
of  the  acts  and  votes  of  said  company  hereinaf);er  recited.     Yet 
the  said  company,  unmindful  of  its  said  obligatioos,  and  contriving 
and  intending  to  injure  and  defraud  the  plaintiff  and  to  violate  tbe 
trust  which  the  said  company  had  entered  into  and  undertaken  in 
respect  to  the  plaintiff's  said  shares,  and  contriving  and  intending 
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to  destroy  the  value  of  the  same  and  all  the  plaintiff's  rights  therein  ; 
afterwards,  on  the  23d  day  of  December,  1867,  at  Bangor  afore- 
said, by  the  action  and  vote  of  the  directors  of  said  company,  voted 
to  issue  other  and  further  stock  of  said  company,  and  other  and 
further  certificates  of  shares  in  the  same,  on  paid-up  stock,  to  a 
large  amount,  namely,  twelve  hundred  and  fifty  shares  of  the  par 
value  of  $125,000,  to  a  certain  person  or  persons  who  claimed  to 
have  performed  work  under  said  construction  contract,  in  the  con- 
struction of  a  smUl  part  of  said  railway  from  Bangor  to  Winn,  and 
to  issue  the  same  in  payment  for  such  work  claimed  to  be  of  that 
value,  and  afterwards,  within  one  month  thereafter,  actually  issued 
and  delivered  such  ftirther  certificates  of  stock  to  the  person  or 
persons  aforesaid,  although  the  said  contractors  did  not  give  their 
eonsenr  thereto,  and  although  the  said  work  from  Bangor  to  Winn 
was  not  completed,  but  remained  to  a  large  extent  unfinished  and 
incomplete,  and  although  no  provision  whatever  was  made  in  said 
construction  contract  or  otherwise  for  payment  for  any  such  work 
in  stock  of  the  company. 

"  Whereby  and  by  reason  of  this  said  wrongful  and  fraudulent 
acts,  contrivances,  and  intents  of  said  company,  the  plaintiff  has 
been  greatly  damnified,  and  his  interests  in  the  stock  so  placed  by 
Jiim  in  trust  as  aforesaid,  and  the  value  thereof  has  been  greatly 
impaired,  diminished,  and  destroyed.  And  by  the  same  wrongful, 
fraudulent  acts,  contrivances,  and  intents,  the  value  of  plaintiff'ij 
other  stock  in  said  company  has  also  been  greatly  impaired,  dimin- 
ished, and  destroyed.  To  the  damage  of  said  plaintiff  (as  he  says), 
the  sum  of  forty  thousand  dollars." 

PLEA. 

"And  the  said  defendant  corporation  comes,  etc.,  when, etc.,  and 
prays  judgment  if  the  plaintiff,  his  action  aforesaid  thereof  against 
it,  ought  to  have  or  maintain  because  it  says  that  after  the  making 
oC  the  contract  for  the  construction  of  its  railroad  as  alleged  in  the 
declaration,  and  after  the  making  and  acceptance  of  the  proposition 
recited  in  the  declaration  as  therein  alleged  on  the  twenty-first  day 
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of  March,  a.  d.  1866,  and  before  the  issue  of  capital  stock  in  the 
declaration  complained  of,  to  wit,  on  the  eighth  day  of  May,  a.  d. 
1866,  the  said  Pierce  and  Blaisdell  made  an  agreement  in  writing 
between  themselves  of  the  first  part,  and  John  H.  Wiggins,  Phi- 
lander <C.  Brink,  J.  Edgar  Thompson,  John  H.  Bradley,  Benj.  E. 
Smith,  and  Thomas  W.  Pierce,  and  such  other  persons  as  should 
be  selected  by  said  Wijggins,  Brink,  Thompson,  Bradley,  Smith, 
and  Thomas  W.  Pierce,  and  should  sign  said  agreement,  provided 
that  the  whole  number  should  not  exceed  ten,  eqlially  interested, 
of  the  second  part ;  by  which  agreement  the  said  Pierce  and  Blais- 
dell for  a  valuable  consideration  therein  expressed,  did  sell,  assign, 
and  transfer  so  much  of  said  'contract  for  the  construction  of  the 
defendants'  railroad  to  the  parties  of  the  second  part  as  gave  and 
secured  to  each  of  them,  the  following  interests,  to  wit,  to  said 
Wiggins,  Pierce,  Blaisdell,  Brink,  Thompson,  Bradley,  Smith,  and 
Thomas  W.  Pierce,  each  one-tenth,  and  to  such  persons  as  should 
thereafter  be  selected  and  sign  said  agreement  as  aforesaid,  two- 
tenths  ;  and  thereafterwards,  to  wit,  on  the  tenth  day  of  said  May, 
William  G.  Case  and  William  Dennison  were  selected  as  aforesaid, 
and  did  sign  said  agreement,  and  thereby  became  parties  thereto, 
and  owners  of  one-tenth  each  of  said  contract,  and  the  signing  of 
said  agreement  by  said  Case  and  Dennison,  was  on  the  same  day 
ratified  and  confirmed  by  all  the  other  parties  thereto;  and  it  was 
further  stipulated  in  said  agreement  that  the  assignment  of  said 
contract  should  include  and  carry  with  it  the  said  supplemental  con- 
tract of  March  21,  1866,  for  the  control  of  said  company ;  and  it 
was  further  provided,  by  said  agi'eement,  that  said  parties  of  the 
first  and  second  part  should  together  constitute  a  board  of  control, 
and  should  manage  all  the  afiairs  of  said  company,  and  might  act  by 
committee,  agent,  or  proxies,  and  might  compose  or  select  the  board 
of  directors  of  the  defendant  coi|)oration  ;  that  afterwards,  to  wit, 
on  the  first  day- of  June,  a.  d.  1866,  with  the  consent  of  all  the 
parties  to  said  agreement,  said  Thomas  W.  Pierce  sold  and  Bfi' 
sighed  all  his  interest  in  said  contracts  and  agreement,  to  said 
Pierce  and  Blabdell ;  that  afterwards,  to  wit,  on  the  eighth  day  of 
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October,  a.  d.  1867,  with  the  consetit  of  all  the  parties  to  said 
agreement,  said  Blaisdell  sold  and  assigned  to  said  Case  all  his 
interests  in  said  contracts  and  agreements,  that  by  Tirtue  of  said 
agreements,  transfers,  and  assignments,  the  interest  in  all  the  con- 
tracts in  plaintiff's  declaration  mentioned  before  the  issuing  of  said 
stock,  to  wit,  on  the  ninth  day  of  October,  a.  d.  1867,  the  right  of 
control  of  the  construction  of  said  railroad  under  said  contracts  in 
the  declaration  mentioned,  became  and  was  vested  in  the  said 
Pierce,  Wiggins,  Brink,  Thompson,  Dennison,  Smith,  Bradley,  and 
Case,  as  a  board  of  control ;  that  the  defendant,  from  and  after  the 
said  eighth  day  of  October,  till  the  date  of  the  plaintiff's  writ,  recog- 
nized the  said  board  of  control  as  the*  contractors  tinder  the  con- 
tracts in  the  declaration  mentioned,  and  treated  and  dealt  with 
them  as  such,  thereby  consenting  to  and  ratifying  the  transfers  and 
assignments  as  aforesaid ;  that  by  virtue  of  the  premises  the  right 
mider  the  contracts  in  the  declaration  mentioned  became,  long  prior 
to  the  issue  of  said  stock,  vested  in  said  Wiggins,  Pierce,  Brink, 
Case,  Thompson,  Bradley,  Smith,  and  Dennison,  in  the  same  man- 
ner and  to  the  same  extent  as  it  was  originally  vested  in  said  Pierce 
and  Blaisdell ;  that  the  said  board  of  control,  to  wit,  said  Wiggins, 
Pierce,  Brink,  Case,  Thompson,  Bradley,  Smith,  and  Dennison, 
before  the  issue  of  the  stock  complained  of  in  the  declaration,  to  ' 
wit,  on  the  twentieth  day  of  December,  a.  d.  1867,  did  consent  in 
writing  to  said  issue  of  said  stock  by  said  defendants ;  and  that  it 
is  ready  to  verify. 

"  Wherefore  it  prays  judgment,  if  said  plaintiff  his  action  afore- 
said against  it  ought  to  have  or  maintain,  and  for  his  costs." 

To  this  plea  the  plaintiff  filed  a  general  demurrer,  which  was 
joined. 

The  presiding  judge,  pro  format  sustained  the  demurrer  and 
adjudged  the  declaration  bad;  aid  the  plaintiff  alleged  excep- 
tions. 

P.  Barnes^  for  the  plaintiff. 

,  David  ^  Drummond^  for  the  defendants. 
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Walton,  J.  This  case  is  before  the  court  on  demurrer.  The 
plaintiff  says  the  defendants'  plea  is  insufficient,  and  the  defendant 
replies  by  saying  that  the  plaintiff^ *s  declaration  is  bad.  We  are 
inclined  to  think  both  are  right.  But  as  judgment  must  be  given 
against  the  party  who  committed  the  first  error,  and  as  we  are  sat- 
isfied judgment  must  be  against  the  plaintiff^,  upon  this  ground,  we 
have  not  found  it  necessary  to  scrutinize  the  defendants'  plea  verj 
closely. 

That  the  plaintiff^'s  declaration  is  bad  we  cannot  doubt.  We  are 
unable  to  discover  in  its  recitals  any  cause  of  action,  ex  contractu. 
It  contains  in  general  terms  an  allegation  of  bad  feith  and  an  in- 
tent to  violate  a  trust  which  the  plaintiff^  says  the  defendant  com- 
pany entered  into  respecting  his  shares ;  but  it  fails  to  disclose  any 
contract,  or  trusty  the  breach  of  which  would  give  the  plaintiff  a 
right  of  action. 

Nor  can  we  discover  in  the  recitals  any  recognized  cause  of 
action,  ex  delicto.  The  act  coinplained  of  is  the  issuing  of  certifi- 
cates of  stock  without  the  consent  of  these  contractors.  But  it  is 
not  averred  that  the  plaintiff  was  one  of  those  contractors.  How 
his  interests  were  thereby  hijuriously  affected,  how  he  was  thereby 
defrauded,  the  declaration  fails  to  disclose.  In  fact,  we  are  at  a 
loss  to  determine  whether  the  pleader  intended  to  set  out  a  cause 
of  action,  ex  contractu^  or  a  cause  of  action,  ex  delicto.  A  declara- 
tion so  vague  and  uncertain  is  clearly  bad. 
Exceptions  sustained. 

Plaintiff  ^8  declaration  adjudged  drfecUve. 

Appleton,  C.  J. ;  Cutting,  Kent,  Barrows^  and  Danforth, 
JJ.,  concurred. 
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European  &  North  American  Railway  Company,  in  equity, 
vd.  John  A.  Poor, 

.  Contract — interest  of  parties  to,  incompatlhle. 

The  interests  of  the  parties  to  a  contract,  whether  of  purchase  or  sale,  or  fof 
work  or  labor,  are  adverse  and  inconsistent  with  each  other. 

If  a  director  of  a  railroad  corporation  enter  into  a  contract  for  the  construction 
of  the  road  of  his  corporation,  he  cannot  then,  nor  subsequently,  personally 
deriye  any  benefit  from  such  contract 

Bill  in  equity,  heard  on  demurrer  to  a  portion  of  the  bill. 
The  case  is  sufficiently  stated  in  the  opinion. 

Appleton,  C.  J.  A  trustee  is  one  in  whom  property  is  vested 
in  trust  for  others.  Every  person  is  to  be  deemed  a  trustee  to 
whom  the  business  and  interests  of  dlhers  are  confided,  and  to 
whom  the  management  of  their  affairs  is  intrusted.  The  general 
rule  is  that  a  trustee,  so  far  as  the  trust  extends,  camiever  become 
a  purchaser  of  the  property  embraced  within  the  trust  save  with 
the  consent  of  all  parties  interested.  The  imderlying  principle  is 
that  no  man  can  serve  two  masters.  He  who  is  acting  for  others 
cannot  be  permitted  to  act  adversely  to  his  principals.  The  agent 
to  sell  cannot  become  a  purchaser  of  that  which  he  is  the  agent  to 
sell,  for  his  position  as  selling  agent  is  adverse  to  and  inconsistent 
with  that  of  a  purchaser.  So,  the  agent  to  purchase,  cannot  at  the 
same  time  occupy  the  position  of  a  seller.  It  is  not  that  in  partic- 
ular instances  the  sale  or  the  purchase  may  not  be  reasonable. 
But  to  avoid  temptation  the  agent  to  sell  is  disqualified  from  pur- 
chasing and  the  agent  to  purchase  fi:x>m  selling.  In  all  such  con- 
tracts the  sales  or  the  purchases  may  be  set  aside  by  him  for  whom 
such  agent  is  acting.  The  cestui  que  trust  may  confirm  all  such 
sales  or  purchases  if  he  deems  it  for  his  interest.  The  affirmance 
or  disaffirmance  rests  with  him  and  the  trustee  when  buying  trust 
property  firom  or  selling  it  to  himself,  must  assume  the  risk  of  hav- 
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ing  his  contracts  set  aside,  if  the  cestui  que  trust  is  dissatisfied  with 
his  action. 

The  rule  of  equity  is  liberal,  embracing  within  its  purview  all 
fiduciary  relations,  as  those  of  principal  and  agent,  attorney  and 
.  client,  solicitors,  executors,  guardians,  etc. 

The  president  and  directors  of  a  corporation  must  be  held  as  oc- 
cupying a  fiduciary  relation  to  the  stockholders  for  and  in  behalf  of 
whom  they  act.  **  The  relation  between  the  directors  of  a  corpo- 
ration and  its  stockholders,"  observes  Johnson,  J.,  in  Butts  v. 
Wood^  38  Barb.  188,  "is  that  of  trustee  and  cestiU  que  trust.^^ 
**  The  directors,"  remarks  Romilly,  M.  R.,  in  the  York  ^  Midland 
Railway  Co.  v.  Hudson^  19  Eng.  L.  &  Eq.  865,  "are  persons  se- 
lected to  manage  the  business  of  the  company  for  the  benefit  of  the 
shareholder^.  It  is  an  office  of  trust,  which  if  they  undertake  it  is 
their  duty  to  perform  fully  and  entirely."  Persons,  who  become 
directors  and  managers  of  a  corporation,  place  themselves  in  the 
situation  of  trustees ;  and  flie  relation  of  trustees  and  cestuis  que 
trusty  is  thereby  created  between  them  and  the  stockholders.  Scott 
V.  Depeysttr^  1  Edw.  Ch.  518;  Verplanck  v.  Mercantile  Ins.  Co,y 
1  Edw.  Ch.  85.  All  acts  done  by  the  directors  officially  should  be 
for  the  interests  of  the  cestuis  que  trusL  Holding  a  fiduciary  re- 
lation they  cannot  be  permitted  to  acquire  interests  adverse  to  such 
relation. 

The  bill  alleges  that  "  at  a  meeting  of  the  directors  of  said  com- 
pany (the  E.  &  N.  A.  Railway  Co.)  holden  on  the  25th  day  of 
August,  1865,  a  contract  previously  made  between  said  company 
and  a  certain  firm  under  the  name  of  Pierce  &  Blaisdell,  and 
signed  by  said  defendant,  as  president  of  said  company,  and  by  said 
Pierce  &  Blaisdell,  for  the  construction  of  said  railroad,  was  ap* 
proved,  adopted,  and  confirmed.  That  said  Pierce  &  Blaisdell  did 
proceed  under  said  contract  in  the  construction  of  said  railroad 
and  received  large  sums  of  money  under  the  same  contract,"  and 
'*  that  there  was  an  agreement  between  said  defendant  while  he 
was  president  and  director  as  aforesaid,  and  said  firm  of  Pierce  & 
Blaisdell,  or  one  of  the  members  of  said  firm,  that  said  defendant 
should  receive  a  large  sum  of  money  for  or  on  account  of  said  con- 
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tract,  or  a  part  of  the  profits  which  might  be  received  by  said 
Pierce  &  Blaisdell  under  and  by  their  performance  of  said  contract, 
for  the  construction  of  said  railroad." 

To  this  portion  of  the  bill  the  defendant  has  demurred,  thereby 
admitting,  for  the  piirposes  of  the  present  argument,  his  interesting 
the  contract  of  Pierce  &  Blaisdell  with  the  corporation  of  which  he 
was  president  and  a  director,  made  when  he  was  acting  as  such 
and  in  the  profits  of  which  he  was  a  participant  while  holding  those 
positions. 

As  the  agent  to  sell  cannot  purchase  what  he  is  to  sell,  nor  the 
agent  to  purchase  buy  of  himself,  so  the  agent  to  contract  cannot 
as  agent  contract  with  himself  as  principal.  The  interest  of  the 
parties  to  a  contract,  whether  of  purchase,  a  sale,  or  for  work  or 
labor,  are  adverse  and  inconsistent  with  each  other.  It  is  the  duty 
of  the  directors  of  a  corporation  to  act  for  Hie  best  interests  of  such 
corporation.  If  a  director  be  a  party  to  a  contract  entered  into 
with  himself,  his  duty  as  an  officer  is  in  conflict  with  his  interests 
as  an  individual.  This  is  equally  so,  whether  he  enters  into  the 
contract  in  its  inception  or  subsequently  acquires  an  interest  in  it. 
If  he  enters  originally  into  the  contract  as  director  with  himself  as  a 
party,  it  is  not  difficult  to  perceive  who  would  have  an  advantage  in 
the  bargain.  If  he  subsequently  becomes  a  partner  he  place  shim- 
self  in  a  position,  in  which,  when  any  questions  arise  as  to  its  per- 
formance his  interest  as  a  party  to  the  contract  conflicts  with  his 
duty  as  an  officer.  The  general  rule  is,  that  directors  cannot  legit- 
imately acquire  an  interest  adverse  to  the 'corporation,  and  that  if 
they  purchase  any  claim  against  the  company  it  is  in  trust  for 
the  company. 

In  the  Oreat  Luxemhurgh  Railway  Co.  v.  Magenay^  25  Beavan, 
686,  the  Master  of  the  Rolls  says,  "  I  have,  upon  various  occasions, 
stated  what  I  considered  to  be  the  duties  and  functions  of  a  direc- 
tor of  a  joint  stock  company.  He  is,  in  point  of  fact,  not  merely 
a  director,  but  he  also  fills  the  character  of  a  trustee  for  the  share- 
holders, and  he  is,  in  regard  to  all  matters  entered  into  in  their  be- 
half^ to  be  treated  as  an  agent;  therefore  there  attaches  to  a  director. 
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for  the  benefit  of  the  shareholders,  all  the  liabilities  and  duties 
which  attach  to  a  trustee  or  agent.  Aocordingly,  if  a  director 
enters  into  a  contract  for  the  company,  he  cannot  personally  de- 
rive any  benefit  from  it.  t  accordingly  held,  in  the  case  of  the 
^Midland  Railway  Co.  v.  ffudson^  that  the  defendant  as  director 
and  trustee  was  bound  to  give  to  the  company  the  benefit  of  a 
large  contract,  entered  into  by  him  for  iron,  which  had  been  used  on 
the  railroad,  and  to  render  to  them  the  pecuniary  advantage  which 
he  had  derived  from  it.  .  .  •  If,  as  in  the  case  of  the  North  Midland 
Mailway  Co.  v.  ffudson^  a  director  of  a  railway  company  enter 
into  a  contract  for  the  purchase  of  a  large  quantity  of  iron  in  the 
shape  of  rails,  but  before  it  is  wanted  and  before  it  has  been  actu- 
ally delivered  (for  it  took  some  time  in  that  case  to  perform  the 
contract  with  the  iron-master)  the  price  of  iron  should  happen  to 
rise,  the  trustee  is  not  at  liberty  to  put  into  his  pocket  the  difier- 
ence  between  the  market  price  of  the  iron  when  delivered  and 
that  at  which  it  was  purchased.  He  cannot  sell  it  again  to  the 
company  as  if  it  were  his  own  property.  The  whole  benefit  must 
go  to  the  shareholders  and  not  to  the  director." 

In  Benson  v.  Heaihem^  1  Y.  &  Coll.  826,  the  defendant  being 
director  of  a  joint  stock  company,  established  for  the  building, 
purchasing,  hiring,  and  employment  of  steam  vessels,  purchases  a 
vessel  for  £1340,  and  after  sells  it  to  the  company,  as  from  a  stran- 
ger, for  £1500,  charging  the  company  with  commission  at  £1  per 
cent,  the  broker's  earnest-money  and  the  expenses  of  a  bill  of  sale 
to  himself,  there  being  bftt  one  bill  of  sale.  It  was  held  that  such 
a  transaction  could  not  stand  in  equity.  In  Flint  ^  It.  It.  Co.  v. 
Dewet/y  14  Mich.  477,  it  appeared  that  the  defendant,  the  secretary, 
and  another  director  had  been  appointed  a  committee  by  the  com- 
pany for  Building  and  equipping  the  road.  The  committee  entered 
into  a  preliminary  contract  with  a  certain  party  and  on  the  same 
day  that  party  assigned  to  the  defendant  secretary  three-eighths  of 
said  agreement  and  four-tenths  of  a  contract  to  be  thereafter  en- 
tered into ;  also,  providing  that  they  should  be  at  three-eighths  the 
expense  of  negotiating  the  bonds  of  the  company  which  were  to  be 
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received  by  the  contractor.  In  a  suit  by  the  complainant  to  com- 
pel the  delivery  of  said  bonds,  it  was  held,  that  the  transaction  un- 
der which  the  defendant  claimed  was  clearly  fraudulent  and  void 
as  against  the  complainant ;  that  it  was  his  duty  (with  the  other 
members  of  the  committee)  in  letting  the  contract  to  us6  his  best 
efforts  and  judgment  to  secure  the  best  terms  he  could  for  the  com- 
pany ;  but  in  joining  with  the  contractor  in  taking  this  very  con- 
tract, which  they  were  employed  to  let,  it  became  his  interest  to  let 
the  contract  at  the  highest  price.  "It  is  impossible,"  observes 
Chisstiancy,  J.,  "  that  there  may  have  been  no  actual  fraud,  and 
that  the  contract  would  not  have  been  let  on  better  terms ;  but  the 
principle  of  law  applicable  to  such  a  contract  renders  it  immaterial, 
under  the  circumstances  of  the  case,  whether  there  has  been  any 
fraud  in  feet,  or  any  injury  to  the  company.  Fidelity  in  the  agent 
is  what  is  aimed  at,  and  as  a  means  of  securing  it,  the  law  will 
not  permit  the  agent  to  place  himself  in  a  situation  in  which  he 
may  be  tempted  by  his  own  private  interest  to  disregard  that  of  his 
principal.  And  if  such  contracts  were  to  stand  until  shown  to  be 
fraudulent  and  corrupt,  the  result,  as  a  general  rule,  would  be  that 
they  must'  be  enforced  in  spite  of  fraud  and  corruption."  "  The 
general  rule  of  law,"  observes  Wayne,  J.,  in  Michaud  v.  Oirod^  4 
How.  555,  "stands  upon  our  great  moral  obligation  to  refrain. from 
placing  ourselves  in  relations  which  ordinarily  excite  a  conflict  be- 
tween self-interest  and  integrity.  It  restrains  all  agents,  public  and 
private."  To  give  effect  to  these  views,  in  England  it  is  provided 
by  the  Companies  Clause  Consolidation  Act,  8  and  9  Vict.  c.  16, 
that  no  person  interested  in  a  contract  with  the  company  shall  be  a 
director ;  and  if  any  director,  subsequent  to  his  election,  shall  be- 
come concerned  in  any  contract,  the  office  of  director  shall  become 
vacant,  and  he  shall  cease  to  act  as  such. 

The  demurrer  admits  every  fact  not.  answered  to  which  is  set 
forth  in  the  biU. 

It  is,  then,  for  the  defendant  to  show  that  the  general  principles 
applicable  to  persons  holding  fiduciary  relations  are  not  to  control 
in  this  particular  case. 

VOL.  LIX.  19 
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The  demurrer,  as  the  case  stands,  must  be  overruled,  and  the 
defendant  must  answer  to  that  portion  of  the  bill  to  which  the  de- 
murrer relates.  When  this  is  done  and  the  proof  is  taken,  the  case 
will  be  ready  for  hearing  on  bill,  answer,  and  proof. 

Demurrer  overruled. 

Cutting,  Walton,  Dickerson,  and  Dan  forth,  J  J.,  con- 
curred. 

J.  W.  Emery  ^  Chas.  P.  Stetson^  for  the  plaintiffs. 

P.  BameSy  for  the  defendant. 


Edward  Hickey  and  others  vs.  John  W.  Veazie. 
Submission.    Beport  of  rtferees^-^hen  it  may  be  rtiade, 

Willie  it  is  the  duty  of  referees  to  make  their  report  in  the  first  instance  within 
the  time  specified  in  the  sabmission,  they  may,  even  against  the  written  pro- 
test of  one  of  the  parties,  ^ive  them  a  new  hfiaring  and  make  a  new  report 
after  the  specified  time,  when  authorized  so  to  do  by  a  recommitment  of  the 
fbriner  report. 

On  exceptions. 

Submission  of  all  claims  between  the  parties,  under  R.  S.  c.  108. 

The  submission,  dated  May  19,  1870,  stipulated  that  judgment 
rendered  on  the  report  of  a  majority  of  the  referees,  "  made  to  the 
supreme  judicial  court  for  said  county,  at  the  October  term  of  said 
court,  next  to  be  holden  at  Bangor,  shall  be  final." 

The  entry  of  the  case  was  made  on  the  22d  day  of  the  October 
term,  1871,  when  a  report  annexed  to  the  submission  was  offered, 
and  its  acceptance  moved  by.  the  plaintiffs,  but  resisted  by  the  de- 
fendant. Thereupon  the  defendant  moved  a  recommitment  of  the 
report  to  allow  the  referees  to  report  such  of  the  iacts  as  would 
raise  questions  of  law  to  be  decided  by  the  court ;  and  the  follow- 
ing entry  was  made  upon  the  docket : 
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"  Oct.  T.,  1870.  26.  Recommitted.  Report  to  be  made  during 
next  term,  or  this  report  to  be  offered." 

At  the  January  term,  1871,  the  original  report  was  again  re- 
turned with  the  following  indorsement : 

**  The  foregoing  award  having,  at  the  October  term  of  the  su- 
preme judicial  court,  been  recommitted  to  the  undersigned,  we 
notified  all  parties  to  the  foregoing  submission  to  appear  at  the 
office  of  one  of  the  undersigned  at  Bangor,  on  the  27th  day  of 
December,  1870,  and,  at  the  time  and  place  aforesaid,  the  parties 
lippeared  before  us  and  were  heard,  and  the  said  Yeazie,  there  and 
then  by  his  counsel,  moye4  the  referees  to  report  a  state  of  facts 
with  their  award,  upon  which  said  Veazie  might  raise,  before  the 
supreme  judicial  court,  certain  questions  of  law,  to  which  motion 
the  said  Hickey  &  Co.  objected ;  whereupon  the  undersigned  re- 
vised so  to  report,  and  we,  therefore,  return  to  this  court  our  former 
award  as  the  conclusions  of  said  referees,  with  the  cost  of  this  last 
hearing  taxed  at  twenty  dollars." 

And  the  doings  at  that  term  appear  in  the  following  docket 
dntry: 

"  Jan.  T.  15.  Original  report  offered  and  recommitted  for  ref- 
erees to  rehear  the  parties  and  award  on  all  matters  submitted,  and 
to  report  specially,  for  determination  of  the  court,  any  question  of 
law  arising  on  facts  found  by  them  which  they  may  think  it  proper 
and  important  should  be  decided  by  the  court,  in  determining  the 
legal  rights  of  the  parties ;  the  said  Veazie  objecting  to  this  order 
of  recommitment,  denying  the  power  of  the  court  to  make  the 
foregoing  order,  and  insisting  and  moving  that  all  the  reports  should 
be  rejected,  which  motion  was  denied  by  the  court." 

On  the  82d  day  of  the  April  term,  1871,  to  wit,  on  the  19th  of 
June,  1871,  the  referees  returned  a  new  report  annexed  to  the 
original  submission,  and  the  plaintiffs  moved  its  acceptance.  To 
the  acceptance  of  the  report,  the  defendant  seasonably  filed  in 
writing  the  following  objections : 

1.  The  want  of  authority  in  referees  to  make  the  award ;  and 

2.  Want  of  authority  in  the  court  to  accept  the  same. 
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It  appeared  that  there  was  no  appearance  on  the  part  of  the  de- 
fendant, after  the  January  term,  1871,  except  under  protest  that 
the  referees  had  no  authority  to  proceed  further  with  the  case. 

The  report  was  accepted  and  the  defendant  alleged  exceptions. 

A.  W,  Paine  ^  J,  S.  Rowe^  for  the  defendant,  cited  Colcord  v. 
Fletcher^  50  Maine,  401 ;  Wyman  v.  Hammond^  55  Maine,  534 ; 
Rawion  v.  Eall^  56  Maine,  142  ;  Randall  v.  Lemston  W.  P.  Uo.y 
36  Maine,  19  ;  Kingsbury  v.  Bell^  9  Mass.  200 ;  Sargent  v.  Hamjh 
den^  29  Maine,  70 ;  s.  c.  32  Maine,  78 ;  Deerjield  v.  Ames^  20 
Pick.  480 ;  King  v.  Dedkam  Bank^  15  Mass.  447  ;  Swift  v.  Luce^ 
27  Maine,  285 ;  Freeman  v.  Adams ^  9  Johns.  115 ;  Franklin  Min. 
Co,  V.  Pratt,  101  Mass.  359;  Burghardt  v.  Owen,  13  Gray,  300 ; 
Sperry  v.  Richer,  4  Allen,  17  ;  Heath  v.  Tenney,  3  Gray,  380 ; 
Sicks  V.  McDonnell,  99  Mass.  459 ;  Rundell  v.  LeFleur,  6  Allen, 
480. 

Sewall  ^  Blanchard,  and  with  them  J.  A.  Peters  ^  F,  A.  WiU 
son,  cited  Sperry  v.  Richer,  4  Allen,  17 ;  Whitney  v.  Cook,  5  Mass. 
142 ;  Boardman  v.  England,  6  Mass.  70 ;  R.  S.  c.  108,  §§  4  and  5. 

Walton,  J.  It  is  undoubtedly  true  that  it  is  the  duty  of  ref- 
erees to  make  a  report  within  the  time  specified  in  the  submission ; 
but  it  is  equally  certain  that  it  is  competent  for  the  court  to  recom- 
mit the  report,  and  the  power  to  recommit  necessarily  implies  a 
power  on  the  part  of  the  referees  to  make  a  new  report,  and  a 
power  on  the  part  of  the  court  to  accept  it ;  and  as  the  statute  au- 
thorizing the  court  to  recommit  does  not  limit  the  time  within 
which  it  may  be  done,  we  have  no  doubt  it  may  properly  be  done 
after  the  time  specified  in  the  submission.  The  agreement  of  the 
parties  does  not  wholly  and  exclusively  control  the  proceedings  in 
such  cases.  The  statute  authorizing  such  submissions  must  also  be 
consulted.  The  submission  does  not  authorize  the  referees  to 
award  costs ;  and  but  for  the  provisions  of  the  statute  expressly 
conferring  this  power,  no  such  award  could  legally  be  made.  In 
this  particular  the  statute,  and  not  the  agreement  of  the  parties, 
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controls.  The  submission  gives  no  power  to  the  court  to  reject  a 
report  of  referees,  but  the  statute  does;  and  in  this  respect  also  the 
statute,  and  not  the  agreement  of  the  parties,  controls.  The  stat- 
ute authorizes  the  parties  to  agree  within  what  time  the  report  shall 
be  made ;  but  this  was  not  intended  to  deprive  the  court  of  the 
power  to  recommit  the  report  and  to  authorize  a  new  hearing  after 
that  time.  The  terms  of  the  agreement  and  the  terms  of  the 
statute  must  be  read  and  construed  together;  and  when  this  is 
done  there  is  no  difficulty  in  harmonizing  their  provisions.  We 
therefore  repeat  that  while  it  is  undoubtedly  true  that  it  is  the 
duty  of  referees  to  report  in  the  first  instance  within  the  time 
specified  in  the  submission,  this  does  not  deprive  them  of  the  power 
to  give  the  parties  a  new  hearing  and  to  make  a  new  report,  after 
that  time,  when  autjiorized  so  to  do  by  a  recommitment  of  the  re- 
port first  made.  To  hold  otherwise  would  render  several  impor- 
tant provisions  of  the  statute  absolutely  null  and  of  no  practical 
effect  whatever. 

In  this  case  the  referees  did  report  in  the  first  instance  within 
the  time  specified  in  the  submission ;  but  their  report  was  twice  re- 
committed, and  the  report  which  was  finally  accepted  was  not  made 
till  after  that  time.  We  have  no  doubt  of  the  power  of  the  refer- 
ees to  make  this  last  report,  nor  of  the  power  of  the  court  to  ac- 
cept it.     R.  S.  c.  108,  §§  4  and  6.    . 

Uxceptions  overruled, 

Appleton,  C.  J. ;  Cutting,  Kent,  Dickerson,  and  Danforth, 
JJ.,  concurred. 
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Davis  R.  Stockwell  vs.  Inhabitants  of  Brewer. 
Wharf'-oeeupatUm  of.    PartnerMp  properiy-^Jiere  taxable, 

jjjj  gggi       The  piling  of  sawed  lumber  upon  a  wharf  to  season,  and  the  payment  of  wharf- 
91   613[  age  therefor,  do  not  constitute  such  an  occupation  of  the  wharf  as  is  contem- 

plated in  R.  S.  c.  6,  §  1^,  clause  1. 
For  the  purpose  of  taxation,  the  firm,  and  not  an  individual  member  of  it,  is  the 

owner  of  the  partnership  property. 
Hence,  where  the  plainti£f  was  a  member  of  a  firm,  residing  and  carrying  on  a 
lumber  business  in  Bangor,  and  also  of  another  firm  owning  a  wharf  in 
Brewer,— he  cannot  be  taxed  in  Brewer  for  his  portion  of  the  former  firm's 
lumber  piled  on  the  wharf  of  the  latter  firm  to  season,  and  for  which  the  for- 
mer firm  pays  wharfage  to  the  latter. 

Facts  agreed. 

Assumpsit  for  money  had  and  received,  to  recover  twenty  dol- 
lars and  seventeen  cents. 

The  writ  was  dated  Nov.  17,  1870. 

The  plaintiff  is  a  resident  of  Bangor,  in  this  county^  and  senior 
member  of  the  firm  of  D.  R.  Stockwell  &  Co.,  lumber  dealers, 
having  their  counting-room  and  only  place  of  business  in  Bangor. 
The  firm  consists  of  two- other  persons,  residents  of  Bangor,  wherje 
the  firm  was  assessed  for  the  sum  of  eighteen  thousand  dollars 
for  stock  in  trade  in  1869,  and  the  tax  thereon  duly  paid.  The 
plaintiff's  share  of  the  business  is  four-tenths. 

In  1868,  the  plaintiff  and  E.  H.  &  H.  Rollins  owned  in  com- 
mon a  wharf  in  Brewer,  in  this  county,  near  the  boundary  line 
between  Brewer  and  Bangor,  and  near  the  counting-room  of  D.  R. 
Stockwell  &  Co ;  and  at  that  time,  D.  R.  Stockwell  &  Co.  owned 
and  piled  upon  Stockwell  &  Rollins'  wharf,  a  quantity  of  sawed 
lumber  to  season.  The  lumber  remained  there  upon  the  sticks  till 
the  summer  of  1869,  when  it  was  shipped  by  D.  R.  Stockwell  & 
Co.,  who  paid  wharfage  by  the  thousand  feet  on  all  of  the  lumber 
to  Stockwell  &  Rollins. 
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In  April,  1869,  -the  assessors  of  Brewer  assessed  a  tax  of  818.85 
upon  the  plaintiflF,  as  a  non-resident,  for  his  undivided  interest  in 
the  said  lumber  of  D.  K.Stockwell  &  Co.;  and  the  tax  being 
unpaid  on  the  21st  day  of  October,  1870,  the  treasurer  and  collec- 
tor of  Brewer  issued  his  notice,  directed  to  the  plaintiff,  informing 
him  that  he  was  taxed  for  State,  county,  and  town  taxes,  by  the 
assessors  of  Brewer  for  1869,  in  the  sum  of  $18.85,  which  sum  he 
was  required  to  pay  in  ten  days,  together  with  twenty  cents  for 
the  summons,  or  the  goods  and  chattels  of  the  plaintiff,  and  for 
want  thereof  the  body  of  the  plaintiff  would  be  distrained  to  sat- 
isfy the  same.  On  Nov.  6,  1870,  the  sheriff  of  this  county  arrest^ 
ed  the  plaintiff,  whereupon  the  proceedings  were-had  as  stated  in 
the  following  receipt : 

"$20.17.  Bangor,  Nov.  5th,  1870. 

Received  of  D.  R.  Stockwell,  Esq.,  twenty  dollars  and  seventeen 
cents,  in  full  discharge  of  a  warrant  issued  against  said  Stockwell, 
by  D.  B.  Doane,  treasurer  and  collector  of  the  town  of  Brewer, 
for  the  year  1869,  said  Stockwell  having  been  arrested  on  said  war* 
rant,  and  pays  the  same  under  protest  in  order  to  be  released  from 
said  arrest.  J.  H.  Wilson,  Sheriff. ^^ 

The  sheriff  paid  the  sum  of  $20.17,  less  his  fees  ($1.82),  into 
the  defendants'  treasury. 

If  the  assessment  was  without  authority  of  law,  a  default  was  to 
be  entered  for  such  sum  as  the  court  might  direct. 

W.  C.  Crosby^  for  the  plaintiff. 
The  assessment  was  illegal,  because, 

1.  "  Goods,  chattels,  moneys,  and  effects  "  are  the  only  general 
terms  used  in  the  statute,  neither  of  which  includes  an  undivided 
interest  in  goods.     R.  S.  of  1857,  c.  6,  §  5. 

2.  The  assessment  not  defining  what  fractional  part  of  the  whole 
property  was  assessed,  is  void  for  uncertainty.  A  partner's  real 
interest  in  the  property  of  the'firm  may  be  more  or  less  dependent 
upon  the  settlement  of  the  partnership  affairs. 
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3.  The  lumber  assessed  belonged  to  D.  R.  Stockwell  &  Co.,  and 
not  to  the  plaintiff.  R.  S.  of  1857,  c.  6,  §§  10, 11  and  21 ;  Lee  v. 
Templeton,  6  Gray,  579 ;  Field  v.  Boston,  10  CusH.  65. 

4.  The  occupancy  of  the  wharf  must  be  exclusive.  Campbell  v. 
Machias,  33  Maine,  419. 

5.  The  defendants  are  liable  for  the  whole  amount  paid  by  the 
plaintiff.  It  was  paid  to  their  agent.  The  item  of  $1.82  is  im- 
portant on  the  question  of  costs.  The  technical  point,  that  this 
item  was  not  paid  into  the  town  treasury,  should  not  prevail.  The 
action  for  money  had  and  reoeived  has  always  been  favored  as  an 
equitable  procedure,  and  the  actual  payment  of  money  has  not  been 
vital  to  its  support;  money's  worth  or  money  constructively  re- 
ceived is  sufficient.  Floyd  v.  Day,  3  Mass.  403 ;  Emerson  v.  Bay^ 
lies,  19  Pick.  55 ;  Perry  v.  Sivasey,  12  Cush.  36 ;  Appleton  v. 
Bancroft,  10  Met.  237. 

J,  A.  Peters  ^  F.  A.  Wilson,  for  the  defendants. 

The  plaintiff's  four-tenths  was  a  taxable  interest.  It  was  on  a 
wharf  occupied  by  him  as  owner. 

When  the  firm  paid  the  owner's  wharfage,  the  plaintiff  paid 
himself,  he  owning  one-half  the  wharf     He  was  lessor  and  lessee. 

The  case  is  within  the  letter  and  spirit  of  the  law.  Desmond  v. 
Machiasport,  48  Maine,  478. 

If  the  plaintiff  were  taxable  the  proportion  is  immaterial,  since 
his  remedy  to  correct  it  is  by  appeal.  Stickney  v.  Bangor,  30 
Maine,  404. 

The  lumber  was  not  employed  in  their  business  as  under  R.  S. 
of  1857,  c.  6,  §  21. 

The  amount  paid  as  officer's  fees  not  recoverable,  since  town 
never  received  them.     Briggs  v.  Lewiston,  29  Maine,  472. 

Dan  FORTH,  J.  The  case  finds  that  the  plaintiff  is  a  member  of 
the  firm  of  D.  R.  Stockwell  &  Co.,  all  of  whose  members  reside, 
and  whose  only  place  of  business  is  in  Bangor.  It  also  appears 
that  the  property  taxed  by  the  defendants  was  the  property  of  the 
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finn  and  was  used  in  their  partnership  business.  Such  property 
can  only  be  taxed  to  the  firm  "  in  the  town  where  their  business 
is  carried  on."     R.  S.  1857,  c.  6,  §  21  (R.  S.  c.  6,  §  27). 

It  does  not  come  within  the  exception  provided  for  in  c.  53,  of 
the  Public  Laws  of  1869.  For  the  purpose  of  taxation,  the  fiim, 
and  not  an  individual  member  of  the  firm,  is  the  owner,  as  seen  by 
the  statute  above  referred  to. 

The  firm  did  not  "  occupy  "  a  wharf  in  Brewer  as  contemplated 
by  the  statute.  Paying  wharfage  is  not  sufficient.  Campbell  v. 
MacUas^  38  Maine,  419 ;  Lee  v.  Templetan^  6  Gray,  579. 

Nor  would  it  change  the  result  could  we  consider  the  plaintiff  as 
owner  of  the  portion  taxed  to  him.  In  relation  to  this  lumber,  he 
does  not  occupy  the  wharf  in  Brewer  either  as  owner  or  lessee. 
His  ownership  of  the  lumber  is  as  a  member  of  the  firm ;  as  a  mem- 
ber of  the  firm  he  pays  wharfage ;  and  it  is  by  virtue  of  this  mem- 
bership and  payment,  and  this  alone,  that  he  deposits  this  lumber 
upon  the  wharf.  As  the  firm  does  not  "  occupy "  the  wharf  as 
contemplated  by  the  statute,  it  follows  that  he  does  not.  There- 
fore, in  any  view  we  can  take  of  the  case,  the  plaintiff  was  not 
taxable  in  Brewer. 

But  in  this  action  he  can  only  recover  the  amount  of  the  tax  and 
interest.     Briggi  v.  Lewiston^  29  Maine,  472. 

Judgment  for  plaintiff  for  $18.85 

and  interest  from  Nov.  6y  1870. 

Appleton,  C.  J. ;  Kent,  Walton,  and  Dickerson,  J  J.,  con- 
Turred. 
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Asa  Turner  vs.  Robert  A.  Friend. 
Writ -^service  of.    Writ'-' amendment  of. 

▲  writ  against  the  master  of  a  veesel  to  recover  the  penalty  provided  in  Pablio 
Laws  of  1869,  c.  3G,  for  the  unlawful  use  of  a  seine  for  the  taking  of  menha- 
den or  porgies,  directing  an  attachment  of  the  vessel  and  seine,  may,  after 
the  attachment  of  such  vessel  and  seine,  be  served  upon  the  defendant  by  % 
separate  summons. 

Such  a  writ  is  a  writ  of  attachment,  and  it  may  be  amended  upon  such  terms  as 
the  presiding  judge  deems  proper,  by  adding  a  direction  that  the  "goods  or 
estate  of  the  defendant  be  attached. 

On  report. 

Debt,  brought  under  Public  Laws  of  1869,  c.  86,  §§  3  and  4,  to 
recover  the  penalty  provided  in  §  1,  of  the  same  chapter. 

The  writ,  dated  July  22,  1869,  directed  .the  officer  *'to  attach 
schooner  *  Union'  of  Brooklin,  whereof  Robert  A.  Friend  is  now 
master,  with  her  tackle,  apparel,  and  furniture,  and  two  seine-boats^ 
and  two  carry-away  boats,  so  called,  and  one  porgy  seine  used  with 
said  schooner  *  Union '  in  taking  porgies,  .  .  .  and  summon  Robert 
A*  Friend,"  etc. 

The  officer's  return,  dated  July  26,  1869,  recited  that  he,  that 
day,  ** attached  one  schooner,  called  the  'Union,*  of  Brooklin, 
with  her  tackle,  apparel,  and  furniture,  and  two  seine-boats  and 
one  carry-away  boat  and  one  porgie  seine,"  and  that  on  the  same 
day  he  "  gave  in  hand  to  R.  A.  Friend,  master  of  schooner  *  Union'^^ 
a  summons  for  his  appearance  at  court." 

On  the  second  day  of  the  return  term,  the  defendant  filed  a 
motion  to  quash  the  writ  for  defective  service. 

The  plaintiff  filed  a  motion  for  leave  to  amend  his  writ  by  adding 
in  the  direction  thereof,  after  the  word  "attach,"  the  following 
words :  "  the  goods  or  estate  of  Robert  A.  Friend,  and." 

If  the  service  were  insufficient,  and  by  amendments,  if  granted, 
it  could  not  be  made  sufficient,  a  nonsuit  to  be  entered ;  otherwise 
the  case  to  stand  for  trial. 
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C.  J.  Abbott^  for  the  plaintiff,  upon  the  sufficiency  of  the  original 
form  of  the  writ  and  service,  cited  Cleaves  v.  Jordan^  84  Maine,  9 ; 
R.  S.  of  1857,  c.  81,  §  13 ;  Public  Laws  of  1869,  c.  36,  §  1.  On 
the  allowance  of  the  amendment.  Mitchell  v.  TibbetUy  17  Pick. 
298 ;  Thornton  v,  Townsend^  39  Maine,  181 ;  Harvey  v.  Cutt%^  51 
Maine,  604 ;  Sohn  v.  Perry^  54  Maine,  493 ;  Mclniffe  v.  Wheelock^ 
1  Gray,  600 ;  Pvllen  v.  Sutchinson^  25  Maine,  249 ;  Ames  v.  Wes- 
tony  16  Maine,  266;  Convers  v. '  Damariscotta  Bank  15  Maine, 
431. 

U.  Sale  ^  L.  A.  Emery ^  for  the  defendant. 

The  writ  is  an  original  summons,  without  any  order  to  attach  the 
property  of  Friend;  and  should  be  served  by  reading  or  copy, 
R.  S.  of  1857;  c.  81  §  16 ;  Matthews  v.  Blossom,  15  Maine,  400. 

The  property  attached  was  under  the  process  in  rem: 

The  proposed  amendment  would  not  cure  the  whole  deficiency. 
While  it  may  change  the  form  of  the  writ,  so  that  a  service  by 
attaching  the  property  of  the  defendant  and  leaving  a  separate 
summons  would  be  legal,  yet  no  such  service  has  been  made.  The 
return  shows  no  attachment  of  the  defendant's  property.  An  at- 
tachment is  necessary.  Blanchard  v.  Day,  31  Maine,  494.  The 
officer's  return  being  conclusive,  the  statute  is  satisfied. 

The  court  cannot  amend  an  officer's  return.  The  officer  alone 
can  amend  his  return.  But  in  this  case  he  has  not  asked  for  leave. 
His  service  was  according  to  the  direction.  He  could  not  make  a 
nominal  attachment,  even,  without  the  proper  direction. 

The  amendment  can*  be  allowed  only  on  terms.  Matthews  v. 
Blossom,  sup. 

* 
Danforth,  J.  Motion  to  abate  the  writ  for  want  of  service. 
The  action  is  against  the  defendant,  and  the  officer,  by  direction  of 
the  writ,  has  attached  the  property  upon  which  the  plaintiff  claims, 
by  virtue  of  the  act  of  1869,  c.  36,  §  3,  to  have  a  lien  to  secure 
his  judgment,  and  gave  the  defendant  a  summons.  R.  S.  1857, 
c.  81,  §  15,  provides  that,  "  When  goods  or  estate  are  attached  on 
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either  of  said  writs,  a  separate  summons  .  .  .  shall  be  delivered  to 
the  defendant,"  etc.  A  fair  construction  of  this  language  does  not 
require  that  the  property  attached  should  belong  to  the  defendant. 
It  is  sufficient  if  the  property  is  such  as  the  law  makes  liable  to  be 
levied  upon  to  satisfy  any  judgment  that  may  be  recovered. 

This  brings  the  service  in  this  case  directly  within  the  terms  of 
the  statute.  It  is  not  unlike  the  common  case  of  a  suit  to  enforce 
a  mechanic's  lien,  when  by  direction  of  the  writ  the  special  prop- 
erty upon  which  the  lien  exists  is  attached,  though  it  may  not 
belong  to  the  defendant,  and  which  has  always  been  held  sufficient 
to  authorize  notice  by  a  separate  summons. 

But  if  this  were  not  so  the  writ  is  clearly  amendable  as  proposed 
in  plaintiff's  motion.  Matthews  v.  Blossom^  15  Maine,  400.  Such 
an  amendment  would  not  even  change  the  form  of  the  writ;  It  is 
now  a  writ  of  attachment,  and  the  case  finds  that  a  portion  of  the 
property  attached  belonged  to  the  defendant.  The  insertion  of  the 
words  proposed,  will  make  the  writ  of  the  usual  form,  and  it  will 
then  appear  that  the  property  of  the  defendant  is  attached  without 
any  change  in  the  officer's  return.  The  amendment  can  be  allowed 
on  such  terms  as  the  presiding  justice  at  nisi  prius  may  deem 
proper.  Action  to  stand  for  trial. 

Appleton,  C.  J. ;  Kent,  Walton,  and  Dickerson,  JJ.,  con- 
curred. 
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Inhabitant  of  Belfast  v.  Inhabitants  of  Lee. 


Inhabitants  of  Belfast  vs.  Inhabitants  of  Lee. 


Pauper,    Notice — by  whom  to  be  signed.    What  does  not  conetitute  a  waiver  of 

defective  notice. 


A  written  notice,  siji^ned  by  the  city  clerk  "  for  the  overseers  of  the  poor,"  is  not  a 
sufficient  compliance  with  E.  S.  c.  24,  §  27,  although  done  under  the  instruc- 
tions of  the  overseers. 

And  such  defect  is  not  waived  by  a  reply  signed  by  the  overseers  and  sent  to  the 
clerk,  inquiring  concerning  the  age  of  the  alleged  pauper,  the  amount  of  ex- 
penses  already  Incurred  on  his  account,  and  the  probable  future  expenses. 

On  report. 

Action  founded  on  R.  S.  c.  24,  §  24,  for  the  recovery  of  sup- 
plies alleged  to  have  been  furnished  by  the  plaintiffs  to  a  pauper 
whose  legal  settlement  was  in  the  town  of  Lee. 

On  the  bill  of  particulars  were  found,  among  others,  the  follow- 
ing items : 

1869.  To  paid  P.  W.  Danforth,  for  boarding  West  girl  from 

Jan.  4,  to  April  19, 1869.  at  $2.50  per  week,         $37.50 

Apr.  23.  8i  yards  print,  $1.36  ;  1  yd.  cambric,  .13,  1.49 

1  yd.  selicia,  .20 

All  the  other  items  bore  date  prior  to  March  9, 1869. 

The  writ  was  dated  Sept.  4, 1 869. 

It  appeared  that  the  pauper  was  found  destitute  in  Belfast,  Nov. 
23,  1868,  and  continued  to  need  and  receive  relief  from  that  date 
to  April  23,  1869. 

Written  notices,  dated  Dec.  12,  1868,  March  20,  and  May  20, 
1869,  respectively,  and  signed  by  "John  H.  Quimby,  city  clerk, 
for  the  overseers  of  the  poor  of  Belfast,"  were  forwarded  at  the 
time  of  their  respective  dates  to  the  overseers  of  the  poor  of  Lee, 
and  duly  received  by  the  latter  by  due  course  of  mail. 
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On  June  9,  1869,  there  was  sent  to  and  received  by  the  over- 
seers of  the  poor  of  Lee,  a  written  notice  of  the  following  tenor : 

"  City  of  Belfast,  Maine,  June  9, 1869. 
Overseers  of  the  poor  of  the  town  of  Lee : 

Gentlemen^ — On  the  12th  day  of  December  last,  we  notified  you 
that  Mary  Potter,  alias  West,  a  pauper  having  her  legal  settlement 
in  your  town  had  fallen  into  distress  in  this  city,  and  that  we  were 
providing  for  her  maintenance,  etc.,  etc.  She  continued  to  be  in 
need  of  relief,  and  we  continued  to  provide  for  her  until  the  2Sd 
day  of  April  last. 

We  look  to  your  town  for  repayment  of  the  amount  expended 
in  her  support,  as  adnsed  in  our  notice  of  May  20th,  '69. 
Yours,  &c. 
Overseers  of  Poor  of  City  of  Belfast, 

By  A.  Hayford,  their  Chairman.'^ 

On  Dec.  26,  1868,  the  overseers  of  the  poor  of  Lee  addressed 
and  sent  to  John  H.  Quimby,  city  clerk  of  the  city  of  Belfast,  a 
letter  of  the  following  tenor : 

"  Sir, — In  answer  to  yours  of  the  12th  we  would  like  to  be  informed 
of  the  age  of  Mary  Potter,  alias  West ;  also  the  expense  incurred  on 
her  account,  and  what  the  prospect  is  in  regard  to  further  ex- 
penses. 

If  you  will  give  us  the  desired  information  we  would  be  much 
obliged." 

This  letter  was  duly  received,  and  the  desired  information  given  . 
by  letter  of  Dec.  31,  1868.     No  other  reply  ever  made. 

The  case  was  withdrawn  from  the  jury  and  the  court  were  to 
render  judgment  for  so  much  of  the  amount  claimed  as  plaintifis 
were  entitled  to. 

W.  Q:  Crosby^  for  the  plaintiffs,  contended  that 
The  defendants  are  estopped  by  their  conduct  from  objecting  to 
defectiveness  of  the  first  three  notices  signed  by  the  clerk,  and 
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cited  Unity  v.  Thorndihe^  15  Maine,  182 ;  Nbrthfield  v.  Taunton^  4 
Met.  436.  Counsel  also  cited  Tork  v.  Penobacotj  2  Maine,  6 ; 
Shutesbury  v.  Oxford^  16  Mass.  104 ;  Embden  v.  Augusta^  12 
Mass.  808. 

A.  Sanborn^  for  the  defendants. 

Atpleton,  C.  J.  By  R.  S.  c.  24,  §  27,  the  overseers  of 
the  poor  are  required  "to  send  a  written  notice,  signed  by 
one  or  more  of  them,  steting  the  facts  respecting  a  person 
chargeable  in  their  town,  to  overseers  of  the  town  where  his  settle- 
ment is  alleged  to  be,  requesting  them  to  remove  him,"  etc.  The 
first  three  notices  were  signed  by  the  city  clerk,  who  had  no  more 
authority  to  give  them  than  any  other  inhabitant.  The  notices 
were  not  in  accordance  with  the  statute.  Cooper  v.  Alexander ^  38 
Maine,  458. 

Nor  has  there  been  a  waiver.  In  the  cases  cited  by  the  counsel 
for  the  plaintiffs,  the  notices  were  given  by  those  who  were  the 
overseers  of  the  poor.     Not  so  in  the  case  at  bar. 

The  plaintiffs  are  entitled  to  recover  the  amount  of  $16.69,  for 
expenses  incurred  prior  to  June  9,  1869,  which  is  the  date  of  the 
notice  signed  by  A.  Hayford,  chairman  of  the  overseers  of  the 
poor  of  Belfast. 

Judgment  for  $16.69,  and  interest  from  date  qf  writ. 

Cutting,  Kent,  Walton,  and  Danforth,  JJ.,  concurred. 
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Carter  v.  AUeo. 


'  59    296 

%~^  Asa  Carter  v8.  George  W.  Allen. 

.H6    199 

^  ^  Collector  of  taxes-pliability  of. 

A  collector  of  taxes  who,  after  selling  a  distress,  fails  to  restore  the  balance  to 
the  former  owner,  after  deducting  the  unpaid  taxes  and  legal  expenses  of  sale, 
is  a  trespasser  ab  initio. 

Thus,  where  a  collector  of  taxes  for  three  successive  years  applied  a  portion  of 
the  proceeds  of  a  distress  sold  according  to  law  to  a  tax  of  the  second  year 
already  paid,  and  another  portion  to  illegal  charges,  and  made  a  written  ac- 
count thereof  accordingly,  which,  with  the  balance  as  therein  appearing,  he 
tendered  to  the  owner,  Heldt  that  the  collector  was  a  trespasser  db  initio. 

On  report. 

Trespass  for  taking  a  colt  from  the  plaintiff. 

The  defendant  justified  as  collector  of  taxes  of  the  town  of 
Surry. 

It  appeared  that  the  defendant  was  collector  of  Surry  for  the 
years  1865,  1866*,  and  1867  ;  that  he  seized  the  colt  for  the  plain- 
tiff's taxes  for  those  years ;  that  his  proceedings  in  taking,  advertis- 
ing, and  selling  the  distress  were  regular. 

It  was  contended  that  the  collector  did  not  comply  with  the  re- 
quirements of  R.  S.  c,  6,  §  105,  by  "  restoring  the  balance  to  the 
former  owner ;  with  a  written  account  of  the  sale  and  charges." 

It  appeared  that  he  did  furnish  a  written  statement  and  tendered 
to  the  plaintiff  the  surplus  according  to  the  statement ;  that  the 
statement  was  incorrect,  in  that  it  contained  items  of  charges 
which  were  illegal,  and  of  the  tax  of  1866  which  had  been  previ- 
ously paid  by  sale  of  real  estate. 

If  the  action  could  be  maintained,  the  defendant  was  to  be  de- 
faulted and  damages  assessed  by  the  court  at  nisi  priiis. 

A.  Wiswell^  for  the  plaintiff. 

M  Sale  ^  L.  A.  Emery,  for  the  defendant. 
The  purpose  of  the  "  written  account "  required  by  the  statute, 
is  to  inform  the  owner  of  the  result  of  the  sale  and  of  the  disposition 
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of  the  proceeds,  whereby  he  learns  what  taxes  and  charges  the 
proceeds  are  applied  to,  so  that  if  any  are  illegal  and  the  proceeds 
have  been  wrongly  applied,  the  owner  may  demand  and  recover 
them  back. 

In  this  case  the  statute  was  substantially  complied  with,  the  ac- 
count being  full  and  circumstantial.  The  account  was  true ;  no 
fiJsehood  or  fraud  can  be  imputed. 

If  trespass  is  maintainable,  then  the  plaintiff  will  recover  the 
full  value  of  the  distress,  and  will  have  paid  his  taxes  for  1865  and 
1867,  at  the  collector's  expense. 

By  assumpsit  the  money  applied  to  taxes  already  paid  and  illegal 
charges  could  be  recovered  back  and  leave  that^  property  applied 
undisturbed.  ^ 

Walton,  J.  It  was  held  in  the  celebrated  case  of  The  Six  Car- 
penters^ 8  Coke,  146,  and  in  a  large  number  of  cases  since,  that  if 
a  man  abuses  an  authority  given  him  by  the  law,  he  becomes  a 
trespasser  db  initio. 

The  rule  is  founded  in  public  policy.  It  was  observed  that  per- 
sons clothed  with  official  power  were  exceedingly  apt  to  become 
careless  and  oppressive  in  the  use  of  it.  To  counteract  this  ten- 
dency they  are  required  to  act  at  their  peril.  If  they  do  not  ex- 
ceed their  authority,  nor  in  any  way  abuse  it,  the  law  protects  them ; 
if  they  do,  then  their  protection  is  gone.  Security  against  official 
carelessness  and  oppression  is  the  reason  of  the  rule ;  and  this  pro- 
tection being  as  necessary  now  as  at  any  former  time,  there  ought 
to  be  no  relaxation  of  tl\e  rule. 

Assuming  that  in  this  case  the  defendant,  as  collector  of  taxes, 
had  a  right  to  seize  and  sell  the  plaintiff's  property  to  pay  the  taxes 
that  were  then  due  and  unpaid ;  it  was  clearly  his  duty,  after  de- 
ducting the  tax  and  expense  of  sale,  to  restore  the  balance  to  the 
plaintiff.  R.  S.  c.  6,  §  105.  This  he  did  not  do.  On  the  con- 
trary, he  applied  a  portion  of  the  money  to  pay  a  tax  that  had 
already  been  paid ;  and  another  portion  of  it  to  pay  charges  which 
he  had  no  right  to  make.     This  is  admitted.     We  cannot  doubt 

VOL.  Lix.  20 
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that  such  a  misappropriation  of  the  proceeds  of  the  sale  was,  in 
contemplation  of  law,  such  an  abuse  of  his  authority  as  made  him 
a  trespasser  ab  initio. 

The  statute,  above  cited,  provides  that  the  officer,  after  deducting 
the  tax  and  expense  of  sale,  shall  restore  the  balance  to  the  former 
owner,  with  a  written  account  of  the  sale  and  charges.  It  was 
held  in  Blanchard  v.  Dow^  32  Maine,  557,  that  a  failure  to  deliver 
the  written  account  made  the  collector  a  trespasser  ah  initio.  Can 
a  failure  to  deliver  the  balance  of  the  money  actually  due  have  a 
less  effect  ?  The  statute,  in  the  same  sentence,  requires  both  the 
money  and  the  account  to  be  delivered.  If  a  failure  to  deliver  the 
one  makes  the  officer  a  trespasser  ah  initio^  how  can  a  failure  to  de- 
liver the  other  have  a  less  effect  ?  Is  not  the  money  quite  as  im- 
portant to  the  former  owner  as  the  written  account ;  and  if  a  fail- 
ure to  deliver  the  latter  makes  the  officer  a  trespasser  ah  initio^  a 
fortiori^  will  not  a  neglect  to  deliver  the  former  have  the  same 
effect  ?     We  cannot  doubt  that  it  will. 

Defendant  to  be  defaulted. 

Damayes  to  be  assessed  by  the  court  at  nisi  prim. 

Appleton,  C.  J. ;  Cutting,  Kent,  Dickerson,  and  Danforth, 
JJ.,  concurred. 


State  of  Maine  vs.  Elizabeth  H.  Cleaves. 

The  fact  that  the  defendant  in  criminal  prosecution  did  not  teatifi/  may  be  consid- 
ered by  the  jury.    Huaband'e  coercionr-presumption  of.    Instruction. 

In  the  trial  of  a  married  woman  on  an  indictment  for  being  a  common  seller  of 
intoxicating  liquor,  the  fact  that  she  did  not  testify  in  her  own  behalf  is  pro- 
per to  be  considered  by  the  jury  in  determining  the  question  of  her  guilt  or 
innocence. 

If  a  married  woman  sell  intoxicating  liquor  contrary  to  law  in  the  presence  of 
her  husband,  the  law  presumes  that  she  acts  under  the  coercion  of  her  hus- 
band; but  this  presumption  may  be  rebutted. 
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Hence,  in  the  trial  of  a  married  woman  on  an  indictment  for  beinj;  a  common- 
seller  of  intoxicating  liqnor,  where  it  appeared  that  at  some  of  the  sales  her 
hnsband  was  present,  the  presiding  judge  properly  declined  to  instruct  the 
jury,  that  if  any  of  the  sales  were  mado,  by  the  wife  in  the  presence  of  her 
husband,  she  woald  be  presumed  to  act  under  his  coercion,  compulsion,  or  di- 
rection, and  would  not  be  liable  for  such  sales. 

On  exceptions. 

Indictment  against  the  defendant,  a  married  woman,  for  being 
a  common-seller  of  intoxicating  liquors. 

The  evidence  tended  to  show  several  sales,  at  some  of  which 
her  husband,  Joseph  Cleaves,  was  present  when  the  liquor  was 
called  for  by  the  purchaser,  and  brought  forward  by  the  defendant ; 
and  on  one  occasion  the  husband  drank  some  of  it  with  the  pur- 
chaser. * 

Defendant's  counsel,  in  writing,  requested  the  presiding  judge  to 
instruct  the  jury  that  if  any  of  the  sales  were  made  by  the  wife,  in 
the  presence  of  her  husband,  she  would  be  presumed  to  act  under 
the  coercion,  compulsion,  or  direction  of  her  husband,  and  would 
not  be  liable  for  such  sales.  But  the  judge  declined  to  give  the 
requested  instruction. 

The  judge  instructed  the  jury  that  the  fact  that  the  defendant 
did  not  go  upon  the  stand  to  testify  was  a  proper  matter  to  be  taken 
into  consideration  by  them,  in  determining  the  question  of  her  guilt 
or  innocence. 

The  jury  returned  a  verdict  of  guilty,  and  the  defendant  alleged 
exceptions. 

T.  B.  Beedy  attorney-general  for  the  State. 

JT.  i.  WMtcomby  for  the  defendant. 

Appleton,  C.  J.  The  defendant,  a  married  woman,  was  in- 
dicted for  being  a  common  seller  of  intoxicating  liquors. 

The  presiding  justice  instructed  the  jury  "  that  the  fact  that  the 
defendant  did  not  go  upon  the  stand  to  testify  was  a  proper  matter 
to  be  taken  into  consideration  bjr.them  in  determining  the  question 
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of  her  guilt  or  innocence."  To  this  instruction  exceptions  were 
seasonably  taken. 

The  statute  authorizing  the  defendant  in  criminal  proceedings,  at 
his  o\Tn  request,  to  testify,  was  passed  for  the  benefit  of  the  inno- 
cent and  for  the  protection  of  innocence. 

The  defendant,  in  criminal  cases,  is  either  innocent  or  guilty. 
If  innocent,  he  has  every  inducement  to  state  the  facts,  which 
would  exonerate  him.  The  truth  would  be  his  protection.  There 
can  be  no  reason  why  he  should  withhold  it,  and  every  reason  for 
its  utterance. 

Being  guilty,  if  a  witness,  a  statement  of  the  truth  would  lead 
to  his  conviction,  and  justice  would  ensue.  Being  guilty,  and  de- 
nying his  guilt  as  a  witness,  an  additional  crime  would  be  commit- 
tecf,  and  the  peril  of  a  conviction  for  a  new  offense  incurred. 

But  the  defendant,  having  the  opportunity  to  contradict  or  ex- 
plain the  inculpative  facts  proved  against  him,  may  decline  to  avail 
himself  of  the  opportunity  thus  afforded  him  by  the  law.  His  declin- 
ing to  avail  himself  of  the  privilege  of  testifying  is  an  existent  and 
obvious  fact.  It  is  a  fact  patent  in  the  case.  The  jury  cannot  avoid 
perceiving  it.  Why  should  they  not  regard  it  as  a  fact  of  more 
or  less  weight  in  determining  the  guilt  or  innocence  of  the  accused? 
All  the  analogies  of  the  law  are  in  favor  of  their  regarding  this  as 
an  evidentiary  fact.  All  the  acts  of  a  party  accused,  whatever 
explains  or  throws  light  upon  those  acts,  all  the  acts  of  others,  rel- 
ative to  the  crime  charged,  that  come  to  his  knowledge  and  which 
may  influence  him;  his  loves  and  his  hates,  his  promises,  his 
threats,  the  truth  of  his  discourses^  the  falsehood  of  his  apologies, 
pretenses,  and  explanations ;  his  looks,  his  speech,  his  silence  when 
called  upon  to  speak ;  everything  which  tends  to  establish  the  con- 
nection between  the  accused  and  the  crime  with  which  he'  is 
ch&rged  ;  every  circumstance  preceding,  accompanying,  or  follow- 
ing may  become  articles  of  circumstantial  evidence  of  no  slight 
importance.  **  A  statement  is  made  either  to  a  man  or  within  his 
hearing,  that  he  was  concerned  in  the  commission  of  a  given  crime, 
to  which  he  returns  no  reply ;  the  natural  inference  is,  that  the 
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impatation  is  well  founded  or  he  would  have  repelled  it, — "  silence 
is  tantamount  to  confessfon."  Best  on  Presumptions,  §  241.  Ex- 
trajudicial non-responsion,  when  a  charge  is  made,  is  always  re- 
garded as  an  article  of  circumstantial  evidence,  the  probative  effect 
of  which  may  be  weakened  by  various  infirmative  considerations, 
which  it  is  not  now  necessary  to  discuss,  but  which  are  to  be  con- 
sidered and  weighed  by  the  jury. 

When  the  prisoner  is  on  trial,  and  the  evidence  offered  by  the 
government  tends  to  establish  his  guilt,  and  he  declines  to  contra- 
dict or  explain  the  inculpatory  facts  which  have  been  proved  against 
him,  is  not  that  a  &ct  ominous  of  criminality  ?  Is  his  silence  of 
any  the  less  probative  force,  when  thus  in  court  called  upon  to  con- 
tradict or  explain,  by  the  pressure  of  criminative  fiwts,  fully  proved, 
than  his  extrajudicial  silence  when  a  charge  is  made  to  him  or  in 
his  presence?  The  silence  of  the  accused, — the  omission  to  explain 
or  contradict,  when  the  evidence  tends  to  establish  guilt  is  a  fact, — 
the  probative  effect  of  which  may  vary  according  to  the  varying 
conditions  of  the  different  trials  in  which  it  may  occur, — which  the 
jury  must  perceive,  and  which  perceiving  they  can  no  more  disre- 
gard than  one  can  the  light  of  the  sun,  when  shining  with  full 
blaase  on  the  open  eye. 

It  has  been  urged  that  this  view  of  law  places  the  prisoner  in  an 
embarrassed  condition.  Not  so.  The  embarrassment  of  the  pris- 
oner, if  embarrassed,  is  the  result  of  his  own  previous  misconduct, 
not  of  the  law.  •  If  innocent,  he  will  regard  the  privilege  of  testi- 
fying as  a  boon  justly  conceded.  If  guilty,  it  is  optional  with  the 
accused  to  testify  or  not,  and  he  cannot  complain  of  the  election  he 
may  make.  If  he  does  not  avail  himself  of  the  privilege  of  con- 
tradiction or  explanation,  it  is  his  fault,  if  by  his  own  misconduct 
or  crime  he  has  placed  himself  in  such  a  situation  that  he  prefers 
any  inferences  which  may  be  drawn  from  his  refusal  to  testify,  to 
those  which  must  be  drawn  from  his  testimony,  if  truly  delivered. 

The  instruction  given  was  correct  and  in  entire  accordance  with 
the  conclusions  to  which,  after  mature  deliberation,  we  have  ar- 
rived. State  V.  Bartiettj  65  Maine,  200 ;  State  v.  Lawrence^  57 
Maine,  575, 
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It  appeared  that  at  some  of  the  sales,  the  husband  of  the  defend- 
ant was  present,  when  the  liquor  was  called  for  by  the  purchaser 
and  delivered  by  the  defendant. 

The  presiding  judge  was  requested  to  instruct  the  jury,  "  that  if 
any  of  the  sales  were  made  by  the  wife,  in  the  presence  of  her 
husband,  she  would  be  presumed  to  act  under  the  coercion,  com- 
pulsion, or  direction  of  her  husband,  and  would  not  be  liable  for 
such  sales."     This  instruction  he  declined  to  give. 

It  is  a  general  rule  of  the  common  law,  that  if  a  married  woman 
commit  an  offense  in  the  presence  of  her  husband  (with  certain 
exceptions,  of  which  the  unlawful  sale  of  intoxicating  liquors  is  not 
one),  his  coercion  will  be  presumed,  and,  unless  rebutted,  the  wife 
will  be  entitled  to  an  acquittal.  Such  is  the  law  of  England,  and 
such  has  always  been  regarded  the  law  in  tliis  country.  Common' 
wealth  V.  Neal^  10  Mass.  152.  A  married  woman  cannot  be  pun- 
ished for  a  sale  of  intoxicating  liquors,  either  as  principal  or  as 
agent  of  her  husband,  if  he  is  near  enough  for  her  to  be  under  his 
influence  and  control  even  if  he  is  not  in  the  same  room  with 
her.  Commonwealth  v.  Burk^  11  Gi'ay,  437.  "  The  law,  observes 
Thomas,  J.,  "regards  her  as  not  in  the  exercise  of  her' own  discre- 
tion and  will,  and,  therefore,  as  incapable  of  committing  an  offense." 
In  Commonwealth  v.  Egan^  103  Mass.  71,  the  complaint  was  for  an 
assault.  Morton,  J.,  in  delivering  the  opinion,  says :  "  The  assault 
of  which  the  defendant  was  convicted  was  committed  in  the  imme- 
diate presence  of  her  husband,  and  the  presumption  of  law  is  that 
she  acted  under  his  coercion."  Commonwealth  v.  Qarri^on^  97 
Mass.  647. 

When  the  wife  sells  intoxicating  liquors  in  the  absence  of  her 
husband,  she  may  be  indicted  as  a  common  seller.  Commonwealth 
v.  Mmrphy^  2  Gray,  210.  When  the  wife  offends  alone,  she  is  re- 
sponsible for  her  offense  equally  as  if  sole.  State  v.  Nelson^  29 
Maine,  329. 

But  the  presumption  of  law,  that  the  wife  committed  an  offense 
by  the  coercion  of  the  husband  when  he  was  present,  is  very 
slight,  and  may  be  rebutted  by  very  slight  circumstances.     The 
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presumption  is  in  no  respect  conclusive.  While,  therefore,  the 
first  portion  of  the  request  was  legally  correct,  the  conclusion 
contained  in  the  last  clause,  that  she  "  would  not  be  liable  for  such 
sales,"  is  incorrect.  She  might  be  liable  notwithstanding  the  pres- 
ence of  her  husband,  for  the  attendant  circumstances  might  entirely 
negative  influence  or  coercion  on  his  part.  The  request  did  not 
recognize  the  distinction  between  21,  prima  fade  presumption  which 
might  be,  and  a  conclusive  presumption  which  could  not  be  contra- 
dicted, but  was  so  framed  as  to  give  to  the  former  the  force  and 
effect  of  a  presumption  of  law,  to  which  it  was  in  no  respect  ehtitled. 
Marshall  v.  Odkes^  51  Maine,  308. 

Now  when  a  request  is  made  it  must,  in  its  totality,  be  sound 
law,  else  it  is  properly  withheld.  It  is  for  the  party  making  a  re- 
quest to  see  to  its  correctness  at  his  peril.  It  is  for  the  court  to 
take  care  that  the  instructions  given  are  in  accordance  with  the 
law.  It  is  no  part  of  its  duty  to  eliminate  the  errors  in  an  instruc- 
tion which  they  are  requested  to  give, — to  select  a  portion  and  to 
refase  the  residue  of  the  request.  Exceptions  overruled. 

Kent,  Walton,  Dickerson,  Barrows,  and  Tapley,  JJ*, 
concurred. 


State  of  Maine  vs.  Parmenas  Dyer  and  another. 
W\fe-^ompetency  of,  as  witness  cLgainst  her  hv^xtnd. 

A  wife  is  a  competent  witness  against  her  husband,  or  against  him  and  another 
person  Jointly,  in  the  trial  of  an  indictment  for  using  an  instrument  with  intent 
to  procure  her  miscarriage  while  pregnant  with  child. 

On  report. 

Indictment  against  Parmenas  Dyer  and  Benjamin  F.  Morrill, 
under  R.  S.  c.  124,  §  8,  for  maUciously  and  without  lawful  justifi- 
cation using  an  instrument  by  forcing,  thrusting,  and  inserting  it 
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into  the  body  and  womb  of  the  wife  of  Morrill,  with  intent  thereby 
to  procure  her  miscarriage,  she  being  pregnant  with  child*  There 
was  another  count  alleging  that  the  use  of  the  instrument  was  not 
necessary  for  the  preservation  of  the  life  of  the  woman. 

The  presiding  judge,  in  accordance  with  R.  S.  c.  134,  §  26,  re- 
served for  the  determination  of  the  full  court  the  following  ques- 
tions : 

1.  Is  the  wife  of  said  Benjamin  F.  Morrill  a  competent  witness 
against  both  respondents,  on  a  joint  trial  of  said  respondents  ? 

2.  Is  she  a  competent  witness  against  said  Parmenas  Dyer,  on  a 
separate  trial  of  said  Dyer,  with  or  without  the  entry  of  a  nol.  pros. 
as  to  said  Morrill. 

2%o«.  B.  JReed^  attorney-general,  and  P.  ff.  Sttibbs^  county-attor- 
ney for  the  State.  R.  S.  c.  134,  §  19,  does  not  change  the  common 
law  so  far  as  it  is  applicable  to  this  case. 

When  the  offense  charged  touched  the  person  of  the  wife,  she 
can  be  a  witness.  Lord  Audley's  case,  3  How.  St.  Trials,  402 ; 
Bex  y.Azire,  1  Strange,  633;  State  v.  Boyd,  2  Hill,  S.  C.  288; 
People  V.  Nbrthrup,  50  Barb.  148 ;  Whitehouse's  case,  3  Russ. 
on  Cr.  633 ;  Bex  v.  Jagger,  3  Russ.  on  Cr.  633 ;  State  v.  Davis, 
3  Brev.  3 ;  StaU  v.  Soule,  5  Greenl.  407. 

The  reason  is  that  there  are  cases  where  she  may  be  the  only 
witness  capable  of  testifying.  Wakefield's  case,  2  Lewin,  279; 
Bex  V.  Smith,  Leigh,  662 ;  Herman  v.  Ihinkwater,  1  Greenl.  67. 
Suppletory  oath,  admission  of  complainant  in  bastardy,  and  dying 
declarations  sustained  on  same  ground. 

S.  L.  Whitcomb,  for  Dyer. 

R.  S.  c.  134,  §  19,  implies  that  the  wife  cannot  be  a  witness 
against  the  husband  without  his  consent.  Commonwealth  v.  JBIcw- 
land,  1  Mass.  15. 

In  case  of  assault  and  battery,  she  is  made  a  witness  ex  necessi- 
tate.    1  Arch.  496  (7th  ed.). 

No  assault  is  alleged,  or  attempt  to  do  personal  injury/  It  is  not 
charged  that  the  wife  did  not  consent.    It  is  presumed  that  she 
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procured  her  husband  to  assist.  Public  policy  claims  that  the  con- 
fidence subsisting  between  husband  and  wife  shall  be  sacredly  pro- 
tected, even  after  the  marriage  relation  ceases,  1  Greenl.  on  Ev. 
§  337. 

The  testimony  of  the  wife  must  affect  both  respondents.  2  Russ. 
on  Cr.  983 ;  Puller  v.  People^  1  Doug.  (Mich.),  48 ;  2  Russ.  on 
Cr.  981,  note  (7th  Am.  ed.)  ;  1  Phil,  on  Ev.  78. 

Kent,  J.  The  first  question  presented,  under  the  certificate  of 
the  presiding  judge,  made  in  pursuance  of  c.  134,  §  26,  R.  S.  1871, 
is  this :  "  Is  the  wife  of  said  Benjamin  F.  Morrill  a  competent 
witness  against  both  respondents,  on  a  joint  trial  of  said  respond- 
ents?" 

The  charge  in  the  indictment  is,  in  substance,  that  the  respond- 
ents jointly  intending  thereby  to  procure  the  miscarriage  of  the 
wife,  did  use  a  certain  instrument  in  the  hand  of  Dyer,  by  forcing, 
thrusting,  and  inserting  the  said  instrument  into  the  body  and 
womb  of  said  Hannah,  who  is  the  wife  of  said  Morrill. 

There  is  no  change  in  the  rules  of  the  common  law,  in  relation 
to  the  competency  of  husband  and  wife  as  witnesses,  for  or  against 
each  other,  except  that  they  may  be  witnesses  by  the  consent  of 
the  other  party. 

We  assume  in  this  case  that  no  assent  was  given. 

But  by  the  common  law  a  wife,  in  certain  cases,  may  be  a  wit- 
ness against  her  husband,  without  and  against  his  consent  or  wishes. 
It  was  found,  by  sad  experience,  that  the  rule  in  its  rigor  and  ab- 
soluteness failed  to  protect  the  wife  fi:om  the  as&aults  and  cruelties 
of  the  husband  committed  in  secret,  or  when  no  other  jjerson  was 
^  witness  of  the  outrage.  The  rule  was  modified  to  give  her  pro- 
tection against  actual  or  threatened  personal  violence  and  injuries. 
The  object  and  purpose  of  the  exception  measures  the  extent  of  it. 
In  a  given  case  the  inquiry  must  be,  what*  is  the  nature  of  the 
offense  charged,  and  is  it  one  implying  personal  violence  to  the 
wife.  If  so,  she  may  be  a  witness,  not  only  to  obtain  security  for 
herself,  but  also  when  he  is  charged,  by  indictment,  with  an  assault 
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upon  her.  This  was  early  settled  in  this  State,  in  Soule's  case^ 
6  Greenl.  407. 

That  case  turned  upon  this  point,  and  it  was  held,  in  the  opinion 
given  by  Chief  Justice  Mellen,  that  the  wife  might  be  a  witness 
to  prove  the  guilt  of  her  husband,  although  she  was  no  party  to 
the  proceedings,  and  the  charge  was  under  an  indictment  for  a 
breach  of  the  public  peace  alone. 

The  rule  of  exclusion,  it  is  well  known,  is  based  upon  the  unity 
in  view  of  the  law  of  husband  and  wife,  and  "  the  idea  that  her 
testimony  would  tend  to  destroy  domestic  peace,  and  introduce  dis- 
cord, animosity,  and  confusion."  The  exceptions  which  necessity 
soon  forced  upon  the  courts  are  based  primarily  on  the  idea  that 
the  protection  of  the  person  of  the  wife  from  actual  violence  and 
assault  or  cruel  treatment  by  the  husband,  is  of  more  practical  im- 
portance than  the  legal  assumption  of  unity,  or  the  theoretical  fears 
of  domestic  discord. 

The  indictment  in  the  case  before  us  distinctly  charges  gross  per- 
sonal violence  on  the  person  of  the  wife,  "  by  forcing,  thrusting, 
and  inserting  a  certain  instrument  into  the  body  and  womb  "  of  the 
wife,  by  the  two  defendants  jointly. 

The  intent  charged  was  to  procure  the  miscarriage  of  the  woman. 

The  case  on  these  allegations,  as  they  stand,  is  clearly  one  of 
gross  violence  to  the  person  of  the  wife,  and  no  one  can  doubt 
that  it  stands  within  the  exception.  But  it  is  argued  that  the  con- 
sent of  the  wife  would  take  away  the  foundation  on  which  the 
exception  rests,  and  that  if  estabUshed  the  wife  cannot  be  ex- 
amined. 

The  ca^e,  as  presented  in  the  indictment  and  in  the  question 
propounded,  is  silent  on  this  point  of  assent  on  the  part  of  the  wife. 
It  is  urged,  that  from  the  nature  of  the  charge  her  assent  must  be 
implied.  But  this  is  clearly  not  an  inference  of  law,  nor  is  it  one 
that  necessarily  must  be  drawn  from  the  nature  of  the  injury  to  the 
person.  It  may  have  been  done  by  actual  violence,  by  confining 
the  limbs,  and  preventing  any  outcry,  and  against  the  protestations 
and  refusals  of  the  woman.     Or  it  may  have  been  effected  by  less 
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violent  means,  and  yet  without  the  assent  of  the  female,  either 
express  or  impUed. 

And  beyond  this  we  may  say,  that  the  crime  charged  is  one 
committed  by  the  husband  in  the  presence  of  the  wife.  Although 
this  fact,  in  itself,  would  not  render  the  testimony  of  the  wife  ad- 
missible, yet  it  inay  have  an  important  bearing  on  the  question  of 
assent  or  consent. 

The  prima  facie  presumption  is,  that  the  wife  acted  under  the 
coercion  of  the  husband,  if  he  was  actually  present,  when  the  crime 
was  committed.  •  Marshall  v.  Oakes^  51  Maine,  308. 

Although  the  wife  may  have,  in  fact,  submitted  to  the  operation, 
if  that  submission  was  obtained  by  and  through  the  power,  in- 
fluence, commands,  or  even  the  persuasions  of  the  husband,  acting 
in  his  marital  relation,  and  the  offense  was  consummated  on  the 
person  of  the  wife  in  the  presence  of  the  husband,  both  the  legal 
presumption  before  stated  and  the  actual  facts  justify  us  in  applying 
the  benefit  of  the  exception  to  her  case.  The  offense  is  clearly 
one  that  includes  the  element  of  personal  violence  to  the  wife,  and 
whenever  that  appears  the  wife  may  as  well  be  admitted  to  testify, 
as  where  the  charge  is  by  the  State  of  a  breach  of  the  public 
peace. 

One  of  the  reasons  for  her  admission  in  the  latter  case,  given  in 
the  case  of  Soule,  before  cited,  is  that  "  other  proof  can  be  seldom 
presumed  to  exist  or  be  attainable."  The  crime  of  abortion  or  an 
attempt  to  commit  it  is  peculiarly  one  in  its  nature  secret.  Ordina- 
rily no  witnesses  beyond  the  participants  are  present  at  the  act,  and 
darkness  and  secresy  are  almost  always  concomitants  of  the  wicked 
transaction.  It  is  also  a  crime  wliich  is  alarmingly  increasing  in 
the  community,  and  we  have  no  hesitation  in  extending  the  excep- 
tion before  alluded  to  for  the  protection  of  the  person  of  the  wife. 

The  first  question  proposed,  which  is,  "  Is  the  wife  of  said  Ben- 
iamin  F.  Morrill  a  competent  witness  against  both  respondents  ?  ^ 
we  answer  in  the  affirmative. 

It  is  unnecessary  to  give  an  answer  to  the  second  question,  which 
is,  "  Is  the  wife  of  said  Benjamin  F.  Morrill  a  competent  witness 
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against  said  Parmenas  Dyer,  on  a  separate  trial  of  said  Dyer,  with 
or  without  the  entry  of  a  nol.  pros,  as  to  said  Morrill  ?  "  We,  how- 
ever, answer  it  in  the  affirmative, 

Appleton,  C.  J. ;  Walton,  Dickerson,  Barkows,  and  Tap- 
ley,  JJ.,  concurred. 


John  F.  Godfrey,  administrator,  vs.  Matthias  E.  Rice. 

Promissory  note.    Action— indorser  against  maker  for  money  paid—roJien  cause 

of  acUon  accnies. 


When  the  first  indorser  of  a  negotiable  promissory  note  has  been  compeUed  to 
pay  it,  by  a  Judgment  in  a  suit  commenced  prior  to  the  interrention  of  the 
statute  of  limitations,  he  may  recover  the  amount  of  the  note  of  the  maker  in 
an  action  for  money  paid. 

The  cause  of  a(;tion,  in  such  case,  accrues  when  the  payment  is  made. 

Thus,  in  May  1859,  the  defendant  gave  his  negotiable  promissory  note  payable 
on  time,  to  the  plaintiff's  intestate,  who  indorsed  it  to  a  third  person  who  .in- 
dorsed it  and  got  it  discounted.  The  note  went  to  protest,  and  the  indorsers 
were  seasonably  notified.  The  latter  indorser  sued  the  former,  and  recovered 
judgment  in  October,  1870,  for  the  amount  of  the  note.  After  paying  the  judg- 
ment, the  former  indorser  brought  this  action  for  money  paid.  Jleld^  that  the 
action  was  maintainable;  and  that  the  cause  of  action  accrued  when  the 
payment  was  made. 


On  report. 

Assumpsit, — one  count  for  money  had  and  received,  and  one 
for  82,712.91  laid  out  and  expended  for  the  use  of  the  defendant. 
The  writ  was  dated  Nov.  1, 1870. 

Butler  &  Co.,  Bartlett's  indorsees,  paid  the  note  to  the  holder, 
a'hd  on  March  17, 1863,  commenced  an  action  against  Bartlett  as 
their  indorser  on  the  note.  The  action  was  entered  at  the  April 
term,  1863.  At  the  October  term,  1870  (Bartlett  havmg  deceased 
and  the  present  plaintiff  having  appeared  as  his  administrator)^ 
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judgment  was  rendered  against  the  present  plaintiff  for  $2,712.91, 
which  was  satisfied  by  the  plaintiff  out  of  his  intestate^s  estate* 
The  remaining  facts  sufficiently  appear  in  the  opinion. 

John  F.  Godfrey^  pro  Be, 

L,  Barker^  for  the  defendant. 

Appleton,  C.  J.  On  2d  May,  1859,  Woodbury  &  Grover 
gave  their  note  payable  in  a  year  from  its  date  for  $1,500  to 
Joseph  Bartlett,  or  order,  by  whom  it  was  indorsed  to  James  H. 
Butler  &  Co,  The  note  was  discounted  for  the  benefit  of  Butler 
&  Co.  upon  their  indorsement ;  but  before  its  maturity,  Woodbury 
&  Grover  having  failed,  it  was  protested  and  the  indorsers  season- 
ably notified. 

On  17th  March,  1863,  Butler  &  Co.  having  been  compelled  to 
take  up  the  note,  commenced  a  suit  against  Joseph  Bartlett,  the 
plaintiff's  intestate,  as  indorser,  in  which  after  a  long  and  tedious 
litigation,  they  recovered  judgment  at  the  October  term,  1870,  in 
Penobscot  county,  for  the  amount  of  debt  and  the  accruing  costs, 
which  this  plainti£^  Bartlett  having  deceased,  paid  out  of  the  estate 
of  his  intestate.  , 

Assuming,  in  the  discussion  of  the  question  presented,  that  the 
defendant  was  a  member  of  the  firm  of  Woodbury  &  Grover, 
which  the  plaintiff  offers  to  prove,  is  this  action  maintainable 
against  him? 

It  is  obvious  that  Butler  &  Co.,  if  the  present  holders  of  the  note, 
could  not  recover  upon  it,  inasmuch  as  the  statute  of  limitations,  if 
pleaded,  would  be  a  bar  to  the  maintenance  of  the  suit.  For  the 
same  reason  the  plaintiff,  as  the  present  holder,  must  fail  in  a  suit 
on  the  note. 

As  the  payment  was  made  by  plaintiff,  long  after  the  statute 
of  limitations  would  constitute  a  bar  to  the  note,  if  it  had  been  voT-^ 
untary,  it  would  not  have  entitled  him  to  recover.  Wheatfield  v. 
Brush  Valley  Ibwnihip,  25  Penn.  112. 

But  it  was  not  voluntary.    It  was  by  compulsion  of  legal  pro- 
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cess.  When  the  suit  was  commenced,  the  note  was  in  force,  though 
when  the  payment  was  made  in  satisfaction  of  the  judgment  recov- 
ered, it  had  long  been  barred  by  the  statute. 

It  is  very  clear  that  the  indorser  had  no  right  of  action  against 
the  maker  for  money  paid  until  payment,  and  the  question  now  pre- 
sented is  whether  he  had  then. 

In  the  case  of  co-sureties,  it  is  well  settled  that  one  surety,  when 
his  payment  is  compulsory,  may  recover  the  amount  paid  of  his 
co-surety,  notwithstanding  the  statute  of  limitations  would  have 
been  a  bar  at  the  time  of  such  payment.  In  Crosby  v.  Wyatt^  23 
Maine,  156,  the  suit  was  commenced  against  the  surety  before  the 
statute  of  limitations  attached,  but  the  judgment  and  payment 
thereon  were  subsequent  thereto.  The  plaintiflp's  right  of  action 
was  held  to  arise,  when  the  payment  was  made  by  him  on  such  ex- 
ecution. "  It  is  no  sufficient  defense,  therefore,"  observes  Shepley, 
J.,  "  for  the  defendant  to  show  that  he  could  not  have  been  compelled 
by  law  to  pay  any  part  of  that  note,  when  it  was  paid  by  the  plain- 
tiff; for  that  would  not  show  that  he  had  not  broken  his  implied 
contract  with  the  plaintiff  to  save  him  from  loss,  by  his  being  com- 
pelled to  pay  that  half  of  the  note,  which  he  ought  himself  to  have 
paid."  In  Norton  v.  Hall^  41  Vt.  471,  the  payment  was  made 
more  than  six  years  after  the  maturity  of  the  note  by  the  surety, 
and  the  principal  was  held  liable.  In  that  case,  when  the  note 
became  due,  the  surety  being  unable  to  pay  it,  the  bank  holding  it  de- 
manded additional  security,  which  he  gave  and  which  the  bank  held 
until  the  note  was  paid  by  such  security  which  was  more  than  six 
years  after  its  maturity.  It  was  held,  that  the  maker  having  failed 
to  pay  the  note  when  due  the  surety  had  a  right  to  make  this 
arrangement  with  the  bank,  and  that  the  maker  could  not  avail 
himself  of  the  statute  of  limitations  in  a  suit  brought  within  six 
years  from  the  payment  X)f  the  note,  the  payment  not  being  vol- 
untary. "  It  was  the  duty,"  remarks  Wilson,  J.,  "  of  the  defend- 
ant, at  all  times,  so  long  as  the  plaintiff  remained  surety,  by  force 
of  the  liability  incurred  by  signing  or  indorsing  the  note,  to  indem- 
nify the  plaintiff  by  paying  the  note.     The  neglect  of  the  defend- 
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ant  to  pay  the  note  when  it  became  due,  compelled  the  plaintiff  to 
give  the  bank  additional  security,  and  to  request  further  time  of 
payment.  All  this  was  done  while  both  plaintiff  and  defendant 
were  liable  to  pay  the  note." 

Where  the  last  indorser  in  part  pays  the  note  indorsed,  he  can 
recover  of  his  indorser,  in  an  action  for  money  paid,  laid  out,  and 
expended,  the  amount  so  by  him  paid,  notwithstanding  the  note  re- 
mained in  the  hands  of  the  indorsee  not  fully  paid.  Btitler  v. 
Wriffht,  20  Johns.  367.  So,  a  second  action  will  lie  against  the  first 
indorser  for  money  paid  on  account  of  the  note  after  a  former 
action  and  recovery  for  money  previously  paid.  Butler  v,  Wright, 
6  Wend.  284.  And  such  action  may  be  maintained  before  the 
final  payment  of  the  note,  and  while  it  remains  in  the  hands  of  a 
third  person  as  the  legal  holder  thereof.  "The  moment  the 
surety  has  been  compelled  to  pay  anything  on  account  of  the  sure- 
tyship, he  may  bring,"  says  Walworth,  Ch.,  "  an  action  for  money 
paid,  and  the  law  raises  a  promise  to  repay  the  amount ;  but  it  does 
not  raise  a  promise  to  repay  any  amoimt  until  he  has  been  com- 
pelled to  pay  more,  as  it  cannot  then  be  known  that  the  principal 
himself  will  not  prevent  the  necessity  of  further  payment."  To 
the  same  effect  is  the  decision  in  Rushworth  v.  Moore^  86  N.  H. 
189. 

But  the  present  is  the  case  of  an  indorser  against  the  maker.  It 
was  held  in  Colev.Oushmg,  8  Pick.  48,  that  the  maker  of  a  note, 
who  has  been  committed  to  jail  on  a  judgment  in  favor  of  the 
holder,  is  liable  to  be  sued  by  an  indorser,  who  pays  the  note  to 
the  holder,  and  that  the  indorser  may  bring  his  suit  while  the 
maker  is  in  jail  on  the  prior  suit.  The  action  for  money  paid,  laid 
out,  and  expended  will  lie.  Wild  v.  Fifiker^  4  Pick.  421.  In  • 
Potpnal  V.  Ferrand,  6  B.  &  C.  489,  the  plaintiff,  the  indorser  of  a 
bill  of  exchange,  having  been  sued  by  the  bolder  and  compelled  to 
pay  a  part  of  it,  sought  to  recover  the  money  so  paid  of  the  acceptor. 
Lord  Tenterden,  C.  J.,  said :  "  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  recover,  upon  the  general  principle  that  one  man,  who 
is  compelled  to  pay  money  which  another  is  bound  by  law  to  pay, 
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is  entitled  to  be  reimbursed  by  the  latter ;  and  I  think  that  money 
paid  under  such  circumstances  may  be  considered  as  money  paid  to 
the  use  of  the  person  who  is  bound  to  pay  it,"  "  If  I  pay  your 
debt,"  says  Bayley,  J.,  "  because  I  am  forced  to  do  so,  then  I  may 
recover  the  same,  for  the  law  raises  a  promise  on  the  part  of  the 
person,  whose  debt  I  pay,  to  reimburse  me."  In  Eubhly  v.  Brovm^ 
16  Johns.  71,  Spencer,  J.,  says,  "  we  have  regarded  the  indorser  in 
the  nature  of  a  surety,  and  the  maker  of  the  note  as  the  principal 
debtor." 

Nor  does  it  matter  that  the  holder  could  not  maintain  an  action 
on  the  note.  When  one  of  two  makers  of  a  note  is  discharged  by 
the  statute  of  limitations,  and  the  other  remains  liable  and  pays 
the  note,  he  is  entitled  to  recover  contribution  of  the  former. 
Peaslee  v.  Breeds  10  N.  H.  489.  The  rule  of  law  seems  to  be  that 
when  one  of  two  or  more  co-promisors,  without  assmning  any  new 
ground  of  liability,  continues  liable  upon  his  original  contract,  and  is 
compelled,  by  virtue  of  such  contract,  to  pay  the  debt  of  his  co- 
promisors,  in  such  case  the  equitable  liabiUty  of  the  other  co-prom- 
isors, for  contribution,  will  still  remain,  notwithstanding  such  other 
co-promisors  may  be  discharged  by  the  operation  of  the  statute  of 
limitations  from  liability  to  the  original  promisee.  Boardman  v. 
Page^  11  N.  H.  432.  So  an  action  for  money  paid,  laid  out,  and 
expended  will  lie  at  the  suit  of  the  last  indorser  against  his  prior 
indorser,  for  money  paid  the  holder  of  the  note.  Though  such 
payment  is  but  in  part  satisfaction  of  the  same.  Bictler  v.  Wright^ 
2  Wend.  369.  In  that  case,  it  was  held  the  cause  of  action  accrued 
when  the  payment  was  made.  The  cause  of  action  was  not  upon 
the  note  but  for  the  part-payment. 

The  maker  of  a  note,  payable  to  order,  authorizes  its  indorse- 
ment and  subjects  himself  to  all  the  liabilities  arising  therefrom.  It 
has  been  seen  that  the  indorsee,  making  payments  on  an  over-due 
note  on  account  of  his  liability  as  such,  may  sue  for  the  amount 
so  paid,  though  the  note  is  in  judgment  or  in  the  hands  of  the 
indorsee,  unpaid,  and  that  his  right  of  action  accrues  when  the 
payment  is  made,  when  made  before  the  statute  of  limitations  con- 
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stitute  a  bar.  The  right  of  action  arising  upon  such  payment,  it 
ibUows  that  the  statate  of  limitations,  as  between  the  indorser  thus 
paying  and  the  maker  for  whose  use  the  payment  is  made,  com- 
mences running  at  the  time  of  the  payment.  It  is  apparent,  there- 
fore, that  though  the  statute  would  be  a  bar  if  a  suit  were  brought 
upon  the  note,  it  would  not  be  if  for  money  paid  for  the  use  of  the 
maker,  which  it  was  his  duty  to  have  paid.  If  the  payment  is  by 
legal  compulsion,  as  upon  a  judgment  in  a  suit  commenced  before 
the  intervention  of  the  statute,  the  same  result  would  follow. 

If  the  holder  of  the  note  of  Woodbury  &  Grover  had  recovered 
judgment  against  the  makers  and  the  several  indorsers,  the  last 
indorser,  paying  in  whole  or  in  part,  could  have  recovered  the 
amount  by  him  paid,  of  his  prior  indorser  or  the  makers.  If  he 
collected  it  of  an  indorser  his  right  of  action  would  not  arise  until 
payment.  It  would  arise  when  he  paid  it,  if  the  payment  was  by 
legal  compulsion  in  a  suit  commenced  before  the  statute  attached. 
In  this  case,  Bartlett,  the  plainti£P*s  intestate,  could  not  have 
pleaded  the  statute  bar  in  Butler's  suit  against  him,  for  the  suit  was 
Reasonably  commenced.  He  could  not  avoid  his  liabilityi  He 
could  not  sue  the  maker  until'  he  paid,  and  only  for  what  he  paid. 
If  judgment  had  been  recovered  against  him  during  the  life  of  the 
note,  but  it  had  not  been  collected  until  within  more  than  six  years, 
firom  inability  to  find  property,  and  it  was  then  paid,  the  delay 
would  not  have  prevented  ,his  recovery  of  the  makers.  So  here 
the  delay  cannot  defeat  the  plaintiff's  equitable  rights.  He  has 
been  compelled  to  pay  money  for  the  use  of  the  defendant.  He  could 
not  avoid  such  payment.  "His  right  of  action  accrued  in  conse- 
quence of  his  payment  and  when  it  was  made.  The  defendant's 
liability  to  him  then  first  arose,  and  not  before.  He  is  not  sued  as 
the  maker  of  the  note,  for  that  may  be  in  the  indorsee's  hands,  but 
for  money  paid  to  his  use  and  for  his  benefit,  which  the  plaintiff's 
intestate  has  been  compelled  to  pay  and  which  it  was  the  duty  of 
the  defendant  to  have  paid.  The  statute  commences  running  from 
the  date  of  the  payment  and  not  the  date  of  the  note. 

The  counsel  for  the  defendant,  in  his  able  argument,  relies  upon 
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the  case  of  Luce  v.  McLoon^  58  Maine,  825.  It  seems  that  on 
28th  AprH,  1855,  A.  G.  Luce,  the  plaintiff's  intestate,  N.  A.  Far- 
well,  and  the  defendant  signed  a  note  as  surety  for  one  Jackson, 
who  on  the  same  day  gave  a  mortgage  of  certain  goods  to  the 
defendant  and  I.  K.  Kimball,  to  secure  this  and  other  notes.  This 
mortgage  they  discharged  Oct.  1,  1856. 

On  the  29th  December,  1858,  N.  A.  Farwell,  one  of  the  sureties, 
took  up  the  note,  and  on  24th  December,  1864,  the  plaintiff,  as 
administratrix,  paid  him  one-third  of  the  amount,  and  on  the  same 
day  commenced  a  suit  against  the  defendant.  It  is  obvious  that 
she  had  no  claim  on  the  money  counts  against  the  defendant  as  she 
had  only  paid  her  just  contributory  proportion. 

The  suit,  if  sustainable  at  all,  could  *only  be  sustained  because  of 
the  wrongful  or  fraudident  discharge  of  the  mortgage,  for  the  doing 
which  the  writ  contained  a  special  count.  But  the  wrong  for  which 
redress  was  sought  was  done  Oct.  1,  1855.  The  right  of  action 
then  accrued.  But  the  suit  was  not  commenced  until  24th  Decem- 
ber, 1864,  and  it  was  then  held  to  be  barred  by  the  statute  of  limi- 
tations. It  will  be  perceived,  therefore,  that  the  decision  does  not 
affect  the  questions  here  presented.  The  plaintiff  failed  on  the 
money  counts  because  she  was  not  entitled  to  recover  anything. 
She  had  only  paid  her  third.  If  the  defendant  owed  a  third  to 
anybody  it»  was  to  Farwell  by  whom  the  note  had  been  paid.  No 
suit  could  be  maintained  upon  the  note,  because  that  had  long  been 
barred  by  the  statute  of  limitations,  and  could  not  be  offered  to  sup- 
port the  money  counts,  if  the  plaintiff  then  had  it,  which  was  not 
shown  to  be  the  case. 

Whether  the  defendant,  if  liable,  is  to  be  held  for  the  costs  ac- 
cruing in  the  litigation  between  the  plaintiff's  intestate  and  his 
indorsee, — a  litigation  in  which  it  does  not  appear  that  he  had  any 
interest,  is  a  question  which  has  not  been  presented  for  our  consid- 
eration. 

The  result  is  that  the  indorser  of  a  note  may  recover  of  the 
maker  for  any  payment  made  upon  the  note  after  its  dishonor,  be- 
fore the  statute  of  limitation  attaches. 
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He  may  recover  for  any  payment  made  subsequent  t6  the  inter- 
vening of  the  statute,  if  made  by  legal  compulsion  and  upon  a  suit 
commenced  before  such  intervention. 

The  statute  of  limitations  commences  running  against  the  maker 
from  the  time  of  such  payment  or  payments  made  by  the  indorser. 

The  case  to  stand  for  trial. 

Cutting,  Walton,  Dickerson,  and  Danforth,  JJ.,  con- 
cun'ed. 


Robert  Perkins  vs.  Inhabitants  of  Milford. 
8t(Uute  —  coTistrucUon  of,    Totons— power  of,  to  raise  money, 

NTeither  c.  170  of  the  Public  laws  of  1863,  c.  226  of  1864,  nor  c.  298  of  1865,  author- 
izes a  town  to  refund  money  voluntarily  contributed  by  an  individual  in  1864, 
to  aid  the  town  in  procuring  soldiers  to  fill  its  quota. 

Nor  does  the  constitution  authorize  a  town  to  rai^  money  to  refund  money  given 
to  it  without  expectation  of  repayment.  ' 

On  report. 

Assumpsit  upon  a  town  order  payable  to  A.  F.  Gerrish  or  bearer, 
for  foO,  dated  March  22,  1865,  given  to  refund  to  the  payee  his 
subscription,  voluntarily  made  without  expectation  of  repayment, 
to  aid  in  procuring  soldiers  for  the  war  of  the  rebellion. 

It  appeared  that  the  money  was  not  borrowed,  nor  obtained  by 
any  officer  of  the  town,  but  was  subscribed  and  paid  to  aid  the 
town  in  procuring  men  to  fill  the  quota  of  troops  under  the  call  of 
the  president. 

It  appeared  by  the  records  of  the  town,  that,  under  a  proper 
article,  the  town  voted,  Aug.  15,  1864,  to  raise  $200  per  njan,  pro- 
vided private  individuals  raised  a  fund  of  $600,  the  town  to  issue 
scrip,  payable  in  one  year,  as  soon  as  the  whole  amount  of  the  sub- 
scription shall  be  raised,  to  be  paid  to  volunteers,  drafted  men,  or 
any  person  who  furnishes  a  substitute  to  fill  the  town's  quota.  And 
in  January,  1865,  the  town,  at  a  legal  meeting,  called  for  the  pur- 
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pose,  voted'that  town  orders  be  drawn  in  favor  of  those  individuals 
who  subscribed  and  paid  the  amount  as  bounties  to  soldiers  in  1864. 
It  appeared  that  the  payee  of  the  order  in  suit  was  one  of  the  sub- 
scribers in  1864,  and  actually  paid  the  sum  of  $60,  and  the  order 
in  suit  was  drawn  to  refund  the  amount  thus  paid. 
If  the  action  could  not  be  maintained,  plaintiff  to  be  nonsuit. 

If.  Wilson^  for  the  plaintiff. 

SewaU  ^  Blanchard^  for  the  defendants. 

Appleton,  C.  J.  This  is  an  action  upon  a  town  order,  dated 
March  22,  1865,  fpr  fifly  dollars,  payable  to  A.  F.  Gerrish  or 
bearer,  and  by  him  indorsed  to  the  plaintiff. 

The  order  in  the  hands  of  the  plaintiff  is  subject  to  the  same 
defense  as  if  in  the  hands  of  the  payee.  Emery  v,  Mariaville^  56 
Maine,  814. 

The  evidence  shows  that  Gerrish,  the  payee  of  the  order,  sub- 
scribed with  others  to  raise  a  sum  of  money  to  aid  in  procuring 
soldiers  for  the  late  war.  The  subscription  was  voluntary  and 
without  expectation  of  repayment.  The  money  was  not  borrowed 
nor  obtained  by  any  oflScer  of  the  defendant  town,  but  was  sub- 
scribed and  paid  to  aid  the  town  in  procuring  men  to  fill  its  quota. 
In  other  words  the  money  was  a  gift  and  not  a  loan. 

The  order  was  given  to  refund  Gerrish  for  the  amount  subscribed 
and  paid  by  him,  in  1864,  upon  the  subscription  paper  signed  by 
him. 

The  order  was  given  in  pursuance  of  a  vote  of  the  town,  and 
the  inquiry  arises  whether  the  town  had  any  authority  to  pass  such 
vote.  That  it  had  not,  will  be  conceded,  unless  some  special  act 
authorizing  or  confirming  its  doings,  can  be  found. 

The  counsel  for  the  plaintiff  relies  on  an  act  approved  Feb.  21, 
1863,  c.  170.  But  this  act  is  entirely  retrospective,  and  purports 
only  to  make  valid  certain  doings  of  cities,  towns,  and  plantations, 
in  raising  bounties,  etc.,  which  without  its  passage  would  have  been 
illegal.    It  is  no  guide  or  authority  for  the  future.    It  is  in  no  re- 


Digitized  by 


Google 


PENOBSCOT  COUNTY.  -817 

Perkins  v.  lababitants  of  MUford. 

spect  prospective.  It  cannot  touch  this  case  because  there  were 
no  "  doings  "  of  the  defendant  town  to  be  thereby  made  vaUd.  It 
had  done  nothing,  and  no  authority  is  given  for  future  action. 

Neither  does  the  act  of  Feb.  20,  1864,  c.  226,  though  referred 
to,  have  any  bearing  on  the  question.  That  act  made  valid  the 
contracts  made  by  municipal  oflScers  oY  by  third  persons  in  behalf 
of  any  city,  town,  or  plantation,  but  without  previous  authority,  to 
pay  bounties  to  volunteers,  etc.,  or  to  raise  money  to  pay  such 
bounties.  But  this  case  shows  no  contract  whatever.  No  individ- 
ual had  become  bound  for  the  town.  No  municipal  oflScer  had  con- 
tracted with  any  volunteers  or  others,  or  with  any  third  person  to 
raise  money  to  pay  bounties  to  volunteers,  etc. 

Neither  is  any  authority  to  be  found  in  the  act  of  Feb.  17, 1865, 
c.  298,  to  sustain  this  claim.  This  is  entitled  *'  an  act  to  make 
vaUd  the  acts  and  doings  of  cities,  towns,  or  plantations,  in  voting 
and  making  provision  for  the  payment  of  bounties  to  volunteers, 
drafted  men,  and  substitutes  of  drafted  and  enrolled  men,  and  other 
purposes."  By  §  6,  *'  authority  is  conferred  upon  cities,  towns,  and 
plantations "  ..."  to  assume  and  pay  to  persons  or  associations, 
when  they  have  advanced  the  bounty,  or  have,  by  private  subscrip- 
tion, given  a  bounty  to  such  volunteer,  drafted  man,  or  substitute," 
etc.  Here  there  has  been  no  bounty  advanced  by  any  association 
or  given  by  private  subscription  "  to  such  volunteer,  drafted,  man, 
or  substitute."  The  case  shows  no  such  person  as  having  received 
his  bounty  in  whole  or  part  from  Gerrish.  But  unless  this  be 
shown,  the  plaintiff  does  not  bring  himself  within  this  act,  which 
only  provides  for  repayment  where  one  or  more  has  advanced  or 
given  the  money  to  a  particular  individual  of  the  classes  named, 
and  cannot  be  extended  to  a  case  like  this,  where  nothing  of  the 
kind  is  pretended  to  have  been  done. 

The  money  paid  was  voluntarily  contributed.  It  constitutes  no 
consideration  for  a  vote  of  the  town  to  refund  it.  There  can  be 
no  implied  promise  to  repay  what  was,  and  was  intended  to  be, 
a  gift.  Ustey  v.  Westminster^  97  Mass.  324 ;  Cole  v.  Bec(ford^  97 
Mass.  325.     "  The  vote  of  the  town,"  observes  Bigelow,  C.  J.,  in 
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Shepard  v.  Turner^  13  Allen,  92,  "  to  raise  money  for  the  purpose 
of  refunding  to  individuals  the  amount  contributed  by  them  for  the 
purpose  of  raising  recruits  for  the  army  was  not  passed  in  fulfill- 
ment of  any  legal  obligation  which  rested  on  the  town,  nor  did  it 
constitute  a  valid  agreement,  by  virtue  of  which  the  town  was  liable 
to  pay  a  specific  sum  to  any  particular  person." 

But  even  if  the  plaintiff's  case,  by  a  forced  construction,  could 
be  brouglit  within  the  purview  of  some  of  the  acts  confirming  and 
rendering  valid  what  without  their  passage  would  be  invalid,  still 
there  remains  another  objection  to  the  claim  which  we  cannot  but 
regard  as  insuperable. 

The  money  was  voluntarily  paid  and  without  expectation  of  re- 
payment. It  was  a  gift, — so  understood,  so  intended  by  all  the 
parties  subscribing.  It  was  no  advance  or  loan  to  the  town,  with 
the  expectation  of  repayment.  Whether  the  gift  was  to  the  sol- 
diers enlisting  or  to  the  town  makes  no  difference. 

The  naked  question  recurs,  can  the  town  raise  money  to  give  to 
individuals.  This  is  not  a  gift  for  any  public  purpose.  It  is  a  gift 
as  a  recompense  for  past  generosity.  If  a  town  can  give  to  A,  it 
can  give  to  B.  If  it  can  give  little,  it  can  give  much.  If  it  can 
give,  then  every  man  holds  his  estate  subject  to  the  will  of  the 
majority,  who  can  give  away  as  much  or  as  little  as  they  please. 

Taxation  is  for  public  purposes,  and  for  those  the  right  of  the 
government  to  impose  taxes  is  unlimited.  Taxation  is  imposed  by 
the  State  to  meet  its  exigencies.  But  taxes  to  meet  the  plaintiff's 
claims  would  be  taxes  for  a  private  purpose, — ^ft)r  a  gift  to  an  indi- 
vidual. 

The  constitution  gives  no  authority  to  raise  money  to  give  away, 
58  Maine,  591.     If  it  did,  all  protection  to  property  would  cease. 

Plaintiff  nonsuit 

Cutting,  Walton,  Dickerson,  and  Danforth*,  JJ.,  con- 
curred. 

Kent,  J.,  concurred  in  the  view  that  the  case  did  not  come 
within  either  of  the  enabling  statutes. 
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Seth  Perkins  vs.  Daniel  W.  Emerson. 
Vesselr-mortgage  of,  wJiere  to  be  recorded. 

Before  a  vessel  is  registered  or  enrolled,  a  mortRage  of  It  will  be  valid  if  re- 
corded agreeably  to  tbe  laws  of  tbe  State. 

After  it  is  registered  or  enrolled,  a  mortgage  of  it  will  not  be  valid  against  any 
person  other  than  the  mortgager,  his  heirs  and  devisees,  and  persons  having 
actaal  notice  thereof,  unless  recorded  as  required  by  the  laws  of  the  United 
States. 

On  report. 

Replevin  of  Sloop  Emma,  of  Bangor,  built  during  the  year 
1869. 

Plea,  general  issue,  with  brief  statement  alleging  that  the  prop- 
erty belonged  to  the  defendant. 

The  plaintiflF  relied  upon  a  mortgage  to  him  ifrom  one  Perkins, 
her  builder,  dated  July  6,  1869  (the  sloop  being  then  incomplete 
and  on  the  stocks),  and  recorded  in  the  city  clerk's  office  at  Ban- 
gor, Aug.  11,  1869. 

The  sloop  was  launched  in  August  1869,  and  licensed  Aug.  6, 
1869,  in  the  name  of  Joseph  H.  Perkins,  as  owner ;  and  nothing 
appeared  in  the  custom-house  showing  any  incumbrance  against  her 
at  the  time  of  purchase  by  the  defendant.  •     • 

The  sloop  was  sold  to  the  defendant  for  a  full  consideration  Aug. 
15,  1870,  by  said  Perkins,  and  no  evidence  was  produced  showing 
or  tending  to  show  that  the  defendant  had  notice  of  said  mortgage 
except  the  record  of  the  city  clerk's  office. 

If  the  action  can  be  maintained  the  case  to  stand  for  trial. 

Mersey^  for  the  plaintiff. 
Andrews^  for  the  defendant. 

Walton,  J.  This  is  an  action  of  replevin  for  a*  sloop,  and  the 
question  is  whether  the  plaintiff  or  the  defendant  has  the  better 
title. 
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The  plaintiflF  claims  tide  by  virtue  of  a  mortgage,  dated  July  6, 
1869 ;  and  the  defendant  by  purchase,  Aug.  15, 1870.  The  ques- 
tion is  whether  the  plaintiflPs  mortgage  was  duly  recorded. 

By  the  laws  of  this  State  a  mortgage  of  personal  property  may 
be  recorded  in  the  office  of  the  town  or  city  clerk  where  the  mort- 
gager resides.  By  an  act  of  congress  passed  July  2&,  1850,  mort- 
gages of  vessels  are  to  be  recorded  in  the  office  of  the  collector  of 
customs  where  the  vessel  is  registered  or  enrolled ;  and  if  not  so 
recorded  they  will  not  be  valid  against  any  person  other  than  the 
mortgager,  his  heirs  and  devisees,  and  persons  having  actual  notice 
thereof. 

It  was  held,  Jiowever,  in  Foster  v.  PerldnB^  42  Maine,  168,  that 
the  act  of  congress  does  not  apply  to  vessels  in  process  of  construc- 
tion not  yet  entered  for  registry  or  enrollment ;  that  mortgages  on 
vessels  thus  situated  are  valid  if  recorded  agreeably  to  the  laws  of 
the  State.  Of  the  correctness  of  that  decision  there  can  be  no 
doubt.  In  that  case  the  controversy  was  between  the  mortgagee 
and  one  who  had  attached  the  vessel ;  both  the  mortgage  and  the 
attachment  being  made  while  the  vessel  lay  upon  the  stocks,  and 
before  she  had  been  entered  for  registry  or  enrollment.  Not  so 
in  this  case.  Here  the  controversy  is  between  the  mortgagee  and 
one  who,  for  a  full  consideration,  purchased  the  vessel  after  she  had 
been  enrolled.  The  question  is  not,  therefore,  whether  a  mortgage 
recorded  agreeably  to  the  laws  of  the  State  is  vaUd  before  the  ves- 
sel is  enrolled,  but  whether  it  will  continue  to  be  valid  after  such 
enrollment.  Upon  this  point,  in  the  case  above  cited,  the  court 
expressly  declined  to  express  an  opinion.  (See  close  of  paragraph 
near  top  of  page  175.) 

We  think  it  will  not.  Before  registry  or  enrollment  a  vessel, 
like  any  other  article  of  personal  property,  is  subject  to  the  laws  of 
the  State.  After  registry  or  enrollment  it  comes  imder  the  opera- 
tion of  the  laws  of  the  United  States.  Before  the  vessel  is  regis- 
tered or  enrolled,  a  mortgage  of  it  will  be  valid  if  recorded  agree- 
ably to  the  laws  of  the  State.  Afi«r  it  is  registered  or  enrolled,  a 
mortgage  of  it  will  not  be  valid  unless  recorded  as  required  by  the 
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laws  of  the  United  States.  To  hold  otherwise  would  go  fer  to  de- 
feat the  very  object  which  the  registry  laws  of  the  United  States 
were  intended  to  secure. 

In  this  case,  the  plaintiff's  mortgage,  though  made  a  few  days  be- 
fore, was  not  recorded  till  after  the  vessel  was  enrolled.  It  was  then 
recorded  in  the  office  of  the  clerk  of  the  city  of  Bangor.  It  should 
have  been  recorded  in  the  office  of  the  collector  of  the  customs 
where  the  vessel  was  enrolled.  Not  being  thus  recorded,  it  was  not 
valid  against  the  defendant,  unless  he  had  actual  notice  of  it.  This 
the  case  fails  to  show.  On  the  contrary,  the  report  states  that  *'  no 
evidence  was  produced  showing  or  tending  to  show  that  the  defend- 
ant had  notice  of  said  mortgage  except  said  record  at  the  city 
clerk's  office."  If  the  mortgage  had  been  legally  recorded  there, 
the  record  would  have  been  what  is  called  constructive  notice  to 
every  one ;  but  such  constructive  notice  is  not  actual  notice  ;  nor 
is  it  in  contemplation  of  law  equivalent  to  actual  notice. 

The  plaintiff's  mortgage  not  having  been  duly  recorded,  and  the 
defendant  being  a  bona  fide  purchaser  without  actual  notice  of  its 
existence,  our  conclusion  is  that  the  defendant  has  the  better  title, 
and  is  entitled  to  judgment,  and  an  order  for  a  return  of  the  vessel 
replevied,  the  damages,  if  any,  to  be  assessed  by  a  judge  at  niii 
priut.  Judgment  for  defendant^  and  a 

return  of  the  vessel  replevied. 

Damages  to  he  assessed  at  nisi  prius. 

Appleton,  C.  J.;  Cutting,  Kent,  Dickerson,  and  Dan- 
FOETH,  J  J.,  concurred. 
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Nathan  Lamb  vs.  Waij)o  Danforth. 
Covenant  hroken— tenants  in  common  need  not  join  in.    Covenant— breacJi  of. 

Tenants  in  common,  holding  under  the  same  deed  as  grantees,  have  several  free- 
holds, and  are  not  obliged  to  Join  in  an  action  against  their  grantor  for  a 
breach  of  the  eovenants  of  warranty  in  his  deed.   • 

In  1865,  the  defendant  conveyed  to  the  plaintiff,  by  deed  of  warranty,  certain 
lands,  a  portion  of  which  lay  on  the  shore  of  a  certain  stream.  In  1849,  the 
defendant's  predecessor  in  title  had  conveyed  to  a  third  person,  who  thereupon 
took  and  kept  possession  of  a  portion  of  the  same  premises,  together  with  cer- 
tain easements  in  the  other  portion,  such  as  a  right  of  way,  to  maintain  a  dam, 
and  to  use  the  shores  for  certain  specified  purposes.  In  an  action  of  covenant 
broken,  Heldf  That  the  covenant  of  seisin  in  the  latter  deed,  so  far  as  the 
previously  conveyed  premises  were  concerned,  was  broken  at  the  date  of  the 
deed;  and  that  the  outstanding  easements  constituted  a  breach  of  the  cove- 
nants of  warranty. 

On   REPORr. 

Covenant  broken.     Writ  dated  March  11,  1870. 

On  the  12th  December,  a.  d.  1865,  the  defendant,  by  his  deed 
of  warranty  with  the  usual  covenants,  conveyed  to  the  plaintiff  and 
one  John  Lamb  certain  real  estate  therein  described,  situate  in  the 
town  of  Argyle,  in  this  county. 

On  the  11th  October,  a.  d.  1849,  Stephen  Danforth,  jr.,  father 
of  the  defendant  and  from  whom  the  defendant  derives  title,  by  his 
deed  of  warranty  of  that  date,  duly  executed,  delivered,  acknowl- 
edged, and  recorded,  conveyed  to  one  Dow  and  others,  certain  land 
situate  in  said  Argyle,  comprising  miUs,  dams,  etc.,  and  being  a 
portion  of  the  premises  included  in  the  deed  from  the  defendant  to 
the  plaintiff  and  Lamb  of  12th  December.  The  deed  of  11th 
October  contained  the  following  clause : 

"  Also  the  right  to  use  a  strip  of  land  three  rods  in  width  on  the 
westerly  side  of  said  stream,  extending  back  from  the  line  of  high- 
water  along  the  whole  length  of 'said  lot  hereby  conveyed,  for  any 
and  all  purposes  connected  with  said  mills  or  any  other  saw-mills 
that  may  be  erected  on  said  privilege,  with  the  right  to  build  and 
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maintain  any  dam  or  dams  of  any  desired  height  across  said  stream, 
for  the  use  and  accommodation  of  said  mills  so  far  as  I  am  inter- 
ested in  any  lands  affected  thereby.  Also  the  right  to  use  said 
brook  and  the  shores  thereof  between  the  lines  of  high-water  on 
the  sides  of  said  stream,  so  far  as  my  land  extends  above  and  below 
said  mills  to  the  mouth  of  the  stream,  for  the  purpose  of  stopping, 
running,  or  landing  logs,  masts,  spars,  or  lumber,  and  passing  to  and 
fro  for  the  purpose  of  driving  or  otherwise  removing  or  securing 
the  same,  together  with  the  right  to  pile  bark  on  the  banks  of  said 
stream,  on  the  north  side  thereof,  and  of  using  the  bank  of  the 
river  south  of  said  stream,  except  the  part  now  used  as  garden  in 
front  of  and  north  of  the  house,  for  the  purpose  of  landing  gooids, 
piling  lumber,  loading,  or  rafting  lumber,  and  for  any  other  pur- 
poses connected  with  said  mills  and  the  carrying  on  the  business 
thereof.  Also  the  right  of  way  over  a  strip  of  land  two  rods  in 
width,  extending  from  said  mills  to  the  river  where  the  way  is  now 
located  and  used,  with  a  convenient  right  of  way  to  haul  bark, 
lumber,  and  other  articles  to  the  place  already  designated  for  de- 
positing or  piling  the  same." 

Immediately  after  this  conveyance  to  Dow  and  others,  they  went 
into  possession  of  the  mills  and  other  property  conveyed  to  them, 
and  have  ever  since,  by  themselves  and  those  claiming  under  them, 
owned  and  occupied  and  improved  the  same,  together  with  the 
easements  described  in  the  deed  to  them.  When  the  defendant 
conveyed  to  the  plaintiff  and  Lamb,  he  had  no  title,  interest,  or 
possession  of  the  mills,  etc.,  conveyed  to  Dow  and  others,  nor  was 
any  consideration  paid  for  the  mills  and  privilege. 

At  the  time  of  the  commencement  of  this  action.  Lamb  was  and 
is  now  living  with  the  plaintiff,  undisturbed,  on  the  premises  con- 
veyed to  them  by  the  defendant,  excepting  the  premises  conveyed    . 
to  Dow  and  pthers. 

If  maintainable,  the  action  to  stand  for  trial. 

Bewail  ^  Blanehardy  for  the  plaintiff. 
J.  H.  HzUiard^  for  the  defendant. 
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Appleton,  0.  J.  On  the  12th  December,  1865,  the  defendant, 
by  his  deed  of  warranty  conveyed  to  the  plaintiff  and  one  John 
Lamb  Certain  real  estate  in  Argyle.  To  a  portion  of  the  premises 
the  grantor  had  neither  title  nor  possession.  The  premises  con- 
veyed were  subject  to  certain  easements,  such  as  a  right  of  way, 
the  right  to  maintain  a  dam,  to  use  the  shores,  etc. 

The  deed  to  the  plaintiff  and  John  Lamb  was  to  them  as  tenants 
in  common.  But  tenants  in  common  have  several  freeholds  and 
are  not  obliged  to  join  in  an  action  against  their  grantor  for  a 
breach  of  the  covenants  of  warranty  in  his  deed.  Swett  v. 
Patrick^  11  Maine,  179 ;  Hammond  on  Parties,  29 ;  R.  S.  c.  104, 
§9. 

A  public  road  is  an  easement  the  existence  of  which,  over  a  lot 
of  land  conveyed  by  deed,  with  covenants  of  warranty,  is  a  breach  of 
those  covenants.  Haynes  v.  Toung^  86  Maine,  657.  So  is  a  private 
right  of  way.  Harlow  v.  Thomas,  15  Pick.  66.  In  GKles  v.  Dugro^ 
1  Duer,  334,  the  defendant  assigned  a  lease,  covenanting  therein 
that  it  was  free  and  clear  of  all  former  grants,  bargains,  and  incum- 
brances whatsoever.  A  prior  grant  of  a  privilege  of  the  use  of  a 
wall  on  the  premises,  as  a  party-wall,  was  held  a  breach  of  the 
covenant.  The  former  grant  created  a  paramount  right  to  the  ex- 
tent of  the  interest  granted.  So  here,  as  to  the  easements  previ- 
ously granted  by  deed  upon  the  plaintiff's  land. 

The  plaintiff  is  in  possession  of  the  land  over  wliich  easements  had 
been  previously  granted.  The  exercise  of  those  rights  by  a  stranger 
having  a  param6unt  title  is  a  disturbance,  or  interruption  of  the 
plaintiff's  quiet  enjoyment  of  the  premises  conveyed.  Spragm  v. 
Baker y  17  Mass.  686.  The  defendant  conveyed  the  plaintiff  a  tlract 
of  and  having  a  spring  thereon  with  covenants  of  seizure  and  war- 
tantyi  Prior  to  this  he  had  conveyed  to  another  the  right  to  the 
water  of  the  spring  and  of  drawing  it  away  by  an  aqueduct  to  his 
premises.  It  was  held  that  here  was  a  breach  of  the  covenant  of 
warranty.  Clark  v.  Conroe,  38  Vt.  469.  So  in  this  case  the.  out- 
standing easements  prevent  the  plaintiffs  having  a  clear  title  to  the 
land  deeded.     The  covenant  of  seisin,  so  fiur  as  relates  to  the  land 
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previously  conveyed  to  Wm,  H.  Dow,  was  likewise  broken  at  the 
date  of  the  deed. 

There  is  a  breach  of  the  covenants  of  the  defendant's  deed,  and 
by  the  agreement  of  parties  the  case  is  to  stand  for  trial. 

CtJTTiNG,  Kent,  Walton,  Dickerson,  and  Dan  forth,  J  J., 
concurred. 


Charles  C.  Everett  and  others,  in  equity,  V8.  Joseph  Carr. 
Wlll—eonstruction  of. 

A  bequest  commencing— "  First  of  all,I  give,''  etc. ,  followed  by  others  commencing  'Bg'^l 
saccessively  with  the  word  "  next,"  does  not  take  precedence  of  the  succeed-  1  ^5 — ^i 
ing  ones. 

A  testator  bequeathed  to  Emmeline  Thomas,  **  during  her  natural  life,  the  sum  of 
$5,000  to  purchase  a  homestead,  house,  or  place,  where  she  with  her  sisters, 
fother  and  mother,  if  she  so  elects  to  live,  may  reside  during  her  natural  life ; " 
and  concluded  the  item  as  follows:  '*  Having  assigned  to  Emmeline,  Mary,  and 
Anna  Thomas,  or  one  of  them,  a  policy  of  insurance  on  my  life,  the  money  col- 
lected therefrom  will  constitute  a  Aind  for  the  purchase  of  homestead,  etc., 
and  must  be  so  considered  as  so  much  in  payment  of  bequest  to  Emmeline,  Ma-' 
ry,aud  Anna."  After  the  testator's  decease,  Emmeline  and  her  sisters  received 
17,600  on  the  policy.  Held,  That  the  sum  received  must  be  deducted  from  the 
legacies  to  them. 

A  bequest—**  I  also  give  and  order  paid  to"  a  legatee  named,  **  the  sum  of  $1,000 
per  annum  so  long  as  she  may  live,  for  her  use  for  charitable  objects  and  pur- 
poses," is  valid;  and  when  once  paid  by  the  executors,  their  resi>onsibility  in  re- 
lation thereto  has  ceased. 

When  the  amount  of  a  legacy  is  left  blank  in  the  will,  the  bequest  is  void. 

The  clause—**  to  my  present  attendant  physician,  to  aid  in  the  education  of  his 
children,"  can  apply  to  the  physician  only  who  was  attendant  at  the  date  of 
the  will. 

After  making  a  bequest  to  a  man  and  his  wife  specifically  named,  the  will  contin- 
ued,—** This,  together  with  the  sale  of  the  dwelling-hoase,  will  yield  sappbrt^. 
nothing  more;  but  I  give  and  bequeath  to  him ^nd  her  a  further  sum  of  $2,500 
for  them  to  use  for  charitable  purposes,  not  debarring  them  from  iis  use,  or 
such  part  as  they  choose  to  use,  should  they  actually  need  it  for  their  own  com- 
fort,—to  be  ieft  by  will  for  charitable  purposes,  at  their  decease,  if  not  used 
for  charitable  purposes  while  living,"  Heldj  That  the  bequest  of  the  $2,500 
was  valid,  and  that  tha  disposition  of  it  was  entirely  subject  to  their  control. 
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A  beqaest  to  certain  masonic  lodfes  named  of  a  specific  sum  "  for  charitable  pur- 
poses,*' 19  valid,  when  such  lodges  are  incorporated  and  authorized  by  their 
charter  to  take  and  hold  for  charitable  and  benevolent  uses  real  and  personal 
estate  to  an  amount  exceeding  that  of  the  legacy. 

A  bequest  of  certain  specific  sums  to  several  persons  named  "  in  trust,  to  be  used 
purely  and  solely  for  charitable  purposes,— for  the  greatest  relief  of  human 
suffering,  human  wants,  and  for  the  good  of  the  greatest  number,"  is  a  valid 
bequest  for  charitable  uses. 

After  giving  certain  specific  sums  to  three  masonic  lodges  "for  charitable  pur- 
poses,'* and  certain  other  specific  sums  to  certain  individuals  named,  **  to  be 
used  purely  and  solely  for  charitable  purposes,"  the  will  continued,—**  but  no 
part  of  these  sums  donated  for  charitable  purposes  to  be  given  till  provision 
be  made  for  such  as  I  had  previously  made,"  Heldt  That  '*  these  sums  donated 
for  charitable  purposes,"  refer  to  those  bequests  immediately  preceding. 

Bill  in  equity  brought  under  R.  S.  c.  77,  §  6,  clause  vn,  to 
detennine  the  construction  of  the  last  will  and  testament  of  Rufus 
Dwinel,  late  of  Bangor,  deceased. 

The  bill  is  in  the  name  of  all  the  persons  who  can  be  interested 
in  the  provisions  of  the  will  or  in  the  estate  of  the  deceased,  as  ex- 
ecutors, trustees,  legatees,  annuitants,  and  other  beneficiaries,  or  as 
next  of  kin,  except  the  respondent,  who  is  named  as  legatee 
therein. 

The  bill  alleges  that  the  controversies  which  have  arisen  are  in- 
volved in  the  following  propositions : 

"  1.  Do  the  bequests  to  Emmeline  Thomas  and  her  sisters  (out- 
side of  the  life-insurance  policy  and  specific  bequests  of  property) 
take  precedence  of  the  other  bequests  in  the  order  in  which  they 
are  named  ? 

"  2.  After  the  said  testate's  decease,  the  said  Emmeline  and  sis- 
ters received  upon  the  policy  of  insurance  described  in  said  will  as 
*  assigned  to  one  or  all  of  them,'  the  sum  of  seventy-five  hundred 
dollars.  Can  they  hold  the  same  and  be  also  entitled  to  full  allow- 
ance of  all  provisions  and  bequests  without  credit  or  deduction  for 
said  proceeds  from  said  policy. 

"  3.  Is  the  bequest  to  Emmeline  Thomas  to  be  used  for  charita- 
ble purposes  valid  or  void  ?  If  valid,  have  the  executors  any  duty 
to  perform  as  to  the  mode  of  expending  the  same,  or  are  they  ex- 
cused from  responsibility  by  payment  to  the  legatee. 
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"  4.  Can  any  sums  be  paid  to  Charles  Brown  and  Rufus  D. 
Wadleigh,  no  sums  having  been  inserted  in  said  will  for  them, 
but  a  book  of  said  deceased  coming  to  the  .possession  of  said  exec- 
utors, in  which  a  schedule  of  his  will  appears  in  the  handwriting 
of  the  deceased,  in  which  is  carried  out  one  thousand  dollars  as 
given  to  Wadleigh,  and  five  hundred  dollars  to  Brown  ? 

"  5.  Is  the  clause,  "  to  my  present  attendant  physician,  to  aid  in 
the  education  of  his  children,"  to  be  construed  to  apply  to  the 
physician  who  attended  at  the  date  of  the  will,  who  then  had  chil- 
dren, or  to  the  physician  who  attended  during  the  last  sickness  and 
some  time  before,  who  had  only  one  child  ? 

.  "  6.  Is  the  bequest  to  Bradburn  and  wife  for  charitable  purposes 
valid  or  void  ?  If  void,  where  does  it  go  ?  It  is  admitted  that  the 
said  Bradbums  are  in  circumstances  where  they  are  likely  to  need 
the  amount  of  such  bequest  for  their  own  comfort,  in  order  to  live 
in  the  style  to  which  they  have  been  ordinarily  accustomed. 

"  7.  Are  the  bequests  to  the  masonic  societies  valid  or  void  ? 
And  your  orators  crave  the  privilege  of  referring,  at  the  hearing, 
to  a  copy  of  the  rules  and  regulations  which  appertain  to  the  sys- 
tem of  expending  cliarities  by  said  societies.  If  void,  where  will 
such  bequests  go  ? 

"  8.  Are  the  bequests  to  Everett  and  others  to  be  expended  indi- 
vidually, and  the  balance  to  them,  to  be  expended  collectively  in 
charity,  respectively  valid  or  void,  and  if  void,  where  will  any  assets 
reached  under  said  clauses,  if  any,  go  ? 

"  9.  What  bequests  are  included  in  the  words  "  but  no  part  of 
these  sums  donated  for  cliaritable  purposes  to  be  given  till  provision 
has  been  made  for  such  as  I  had  previously  made  ?"  Are  the 
charitable  bequests  to  Emmeline  and  the  Bradbums  and  the  ma- 
sonic societies,  any  or  all  of  them,  postponed  ?  or  does  the  postpone- 
ment apply  only  to  the  charitable  bequests  to  the  executors  ? 

"  10.  Are  or  not  the  postponed  charitable  bequests  made  subject 
to  the  payment  first  of  all  the  other  bequests  in  the  will  excepting 
the  residuary  bequest  ? 

"  11.  If  any  charitable  bequests  are  void,  and  do  not  fall  into 
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the  mass  of  tlie  estate,  what  percentage  of  them  passes  elsewhere, 
in  case  of  a  deficiency  in  the  estate  ?" 

The  bill  alleged  that  the  estate  was  probably  insufficient  to  pres- 
ently pay  the  bequests,  even  if  the  charitable  bequests  should  be 
declared  void,  and  in  such  case  there  must  be  a  new  apportionment 
when  an  annuitant  deceases  and  any  of  the  estates  in  remainder 
fall  in  ;  that  the  estate  could  be  more  expeditiously  and  satisfecto- 
rily  settled,  if  the  annuities  could  be  purchased  at  their  apparently 
present  value,  for  a  gross  sum  ;  that  the  complainants  and  respond- 
ent hav^  given  written  authority  to  the  executors  to  buy  in  such  of 
the  annuities  as  can  be  purchased  at  reasonable  rates ;  wherefore 
the  complainants  ask  authority  for  the  executors  to  make  the  pur- 
chases. 

So  much  of  the  will  as  is  material  is  as  follows : 

"After  the  payment  or  provision  being  made  for  the  entire 
amotmt  of  all  my  just  debts  and  charges  against  my  estate,  I  give, 
devise,  and  bequeath  to  the  trustees  hereinafter  to  be  appointed,  all 
the  estate,  both  real,  personal,  and  mixed,  of  which  I  may  die 
seized  and  possessed,  to  have  and  to  hold  in  trust  for  the  following 
objects  and  purposes,  to  wit : 

First  of  all,  I  give  and  bequeath  to  .my  most  faithfiil  housekeeper 
and  servant  for  more  than  twenty  years,  the  sum  of  twelve  hun- 
dred and  fifty  dollars  per  annum,  to  be  paid  her  by  my  trustees,  in 
quarterly  annual  payments,  during  her  natural  life,  I  also  give  to 
her,  during  her  natural  life,  the  sum  of  five  thousand  dollars,  to 
purchase  a  homestead,  house,  or  place,  where  she,  with  her  sisters, 
father  and  mother,  if  she  so  elects  to  live,  may  reside  during  her 
natural  life,  aft;er  which  said  estate  to  be  subject  to  provisions  here- 
inaftier  made.  I  ftirther  give  to  her  the  sum  of  one  thousand  dol- 
lars in  money,  and  fifteen  hundred  dollars'  worth  of  ftimiture,  to  be 
selected  from  any  I  have  or  may  have  in  the  house  at  the  time  of 
my  decease.  I  also  give  her  books  and  pictures  to  the  value  of 
three  hundred  dollars  ;  and  with  a  view  to  as  little  change  as  may 
be  in  her  household  affairs,  I  direct  that  my  silver  service  and  sil- 
ver ware  may  remain  in  her  possession  during  her  natural  life,  and 
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I  t 

then  be  disposed  of  m  may  be  the  real  estate  or  homestead,  as  may 
be  hereinafter  provided.  I  also  give  and  order  paid  to  her  (Em- 
meline  Thomas)  the  sum  of  one  thousand  dollars  per  annum  so 
long  as  she  may  live,  for  her  use  for  charitable  objects  or  purposes. 
My  horse  "Billy,"  carriage,  sleigh,  harness,  etc.,  etc.,  already  given. 
Also,  diamond  pin,  which  last  I  may  revoke  hereafter.  Having 
assigned  to  Emmeline,  Mary,  and  Anna  Thomas,  or  one  of 
them,  a  policy  of  insurance  on  my  life,  the  money  collected  there- 
from will  constitute  a  fund  for  the  purchase  of  homestead,  etc., 
and  must  be  so  considered  as  so  much  in  payment  of  bequest  to 
Emmeline,  Mary,  and  Anna  Thomas. 

*'  Next,  I  give  and  bequeath  to  Anna  and  Mary,  sisters  to  Em- 
meline Thomas,  the  sum  of  one  thousand  dollars  each,  and  each  six 
hundred  dollars  per  annum  during  the  life  of  one  or  both  of  them,  to 
be  paid  by  my  trustees  in  quarterly  annual  payments. 

"  To  Mrs.  Geo.  Bradbum,  of  Melrose,  Mass.,  I  give  the  sum  of 
five  hundred  dollars,  and  one  thousand  dollars  per  annum  to  her 
and  Mr,  Geo.  Bradbum,  during  the  life  of  both  of  them ;  and 
should  one  Survive  the  other,  to  the  survivor  five  hundred  dollars 
per  annum.  This,  together  with  the  sale  of  the  dwelling-house, 
will  yield  support,  nothing  more  ;  but  I  give  and  bequeath  to  him 
and  her  a  further  sum  of  twenty-five  hundred  dollars  for  them  to 
use  for  charitable  purposes,  not  debarring  them  from  its  use,  or 
such  part  as  they  choose  to  use,  should  tbey  actually  need  it  for 
their  own  comfort, — ^to  be  left  by  will  for  charitable  purposes,  at 
their  decease,  if  not  used  for  charitable  puposes  while  living."  .  .  . 

"  To  Charles  Brown,  through  Charles  H.  Dennett  as  trustee,  to 
be  paid  as  Mr.  Dennett  may  deem  best  for  said  Brown.  ...  To  my 
present  attendant  physician,  to  aid  in  the  education  of  his  children, 
one  thousand  dollars ;  to  my  namesake,  Ruftis  D.  Wadleigh ." 

"  I  give  and  bequeath  to  the  "  Rising  Virtue  Lodge,"  to  the 
**  St.  Andrew's  Lodge,"  and  to  the  "  Mount  Moriah  R.  A.  Chap- 
ter," for  charitable  purposes,  each  the  sum  of  five  thousand  dollars. 
I  give  in  trust,  to  be  used  purely  and  solely  for  charitable  puposes, 
for  the  greatest  relief  of  human  suffering,  human  wants,  and  for 
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the  good  of  the  greatest  number,  the  followinu  sums  to  the  follow- 
ing persons,  viz. :  To  Rev.  0.  C.  Everett,  and  my  niece,  his  wife, 
the  sum  of  thirty-five  thousand  dollars ;  to  Hon.  John  A.  Peters, 
twenty  thousand  dollars ;  to  Elias  Merrill,  Esq.,  the  sum  of  fifteen 
thousand  dollars ;  and  to  C.  H.  Dennett,  the  sum  of  ten  thousand 
dollars,  each,  to  make  known  to  the  others,  semi-annually,  through 
the  chairman  of  the  trustees,  the  amount  of  his  charities,  and  to 
whom  given ;  but  no  part  of  these  sums  donated  for  charitable  pur- 
poses to  be  given  till  provision  has  been  made  for  such  as  I  had 
previously  made.'* 

J.  A.  Peters  and  F.  A,  Wilsoriy  in  support  of  the  wUl. 

Hawe^  for  the  Misses  Thomas. 

MoOrilliSy  for  Calvin  Dwinel  and  next  of  kin. 

Davis  ^  Drummondy  for  the  masonic  institutions. 

Carr^  pro  se. 

Appleton,  0.  J.  This  is  a  bill  in  equity,  brought  under  R.  S. 
c.  77,  §  6,  by  the  executors  of,  and  all  persons  except  the  respond- 
ents, interested  under  the  will  of  Rufus  Dwinel,  and  his  heirs  at  law, 
to  ask  this  court  to  determine  the  construction  to  be  given  to  the 
various  clauses  in  the  same. 

1.  There  are  numerous  legacies  to  different  Individuals.  There 
is  no  language  giving  any  priority  to  one  legatee  over  another.  It 
was  undoubtedly  the  intention  of  the  testator  that  all  his  legacies 
should  be  paid,  but  not  that  one  should  be  paid  at  the  expense  of 
the  others.  "  If  a  testator  expressed  himself  in  the  following  man- 
ner :  "  Imprimis  "  or  "  in  the  first  place  "  I  give  such  a  legacy  to 
A,  and  "  in  the  second  place  "  or  "  afterwards  "  I  give  such  a  sum 
of  money  to  B ;  these  words  or  variety  of  expression  (considering 
the  inattention  and  incorrectness  with  which  wills  are  fi:^uently 
drawn,  as  also  the  little  regard  paid  to  nicety  of  expression)  will 
neither  give  A  a  preference  to  B,  nor  either  of  them  a  priority  to 
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the  Other  legatees,  so  as  to  exempt  them  from  abating  with  such 
other  legatees."  1  Roper  on  Legacies,  426 ;  Swazey  v.  American 
Bible  Society,  57  Maine,  523. 

It  follows  that  the  bequests  to  EmmeUne  Thomas  and  her  sisters, 
do  not  take  precedence  of  the  other  bequests. 

2.  The  testator,  among  other  gifts,  gave  to  Emmeline  Thomas 
"  during  her  natural  life,  the  sum  of  five  thousand  dollars,  to  pur- 
chase a  homestead,  house,  or  place,  where  she  with  her  sisters, 
fiither  and  mother,  if  she  so  elects  to  live,  may  reside  during  her 
natural  life, "  etc.  In  the  latter  part  of  the  clause  by  which  the 
above  is  given  he  adds :  "  Having  assigned  to  Emmeline,  Mary,  and 
Anna  Thomas,  or  one  of  them,  a  policy  of  insurance  on  my  life, 
the  money  collected  therefrom  will  constitute  a  fund  for  the  pur- 
chase of  homestead,  etc.,  and  must  be  so  considered  as  so  much  in 
payment  of  bequest  to  Emmeline,  Mary,  and  Anna  Thomas." 

After  the  testator's  decease,  Emmeline  Thomas  and  her  sisters 
received  the  sum  of  seven  thousand  five  hundred  dollars  upon  the 
policy  referred  to  in  said  will  as  assigned  to  them  or  one  of  them* 

This  sum  must  go  to  reduce  the  legacies  to  them.  It  ftdly  satis- 
fies the  legacy  for  the  purchase  of  the  homestead,  and  after  satisfy- 
ing that,  the  balance  remaining  must  be  charged  against  them,  to 
be  deducted  firom  what  they  would  otherwise  be  entitled  to  receiVie. 

In  case  there  should  be  a  deficiency  of  assets  to  meet  all  the  leg- 
acies to  individuals,  the  abatement  would  be  upon  the  amount  due 
the  Thomas  sisters  after  the  deduction  is  made  of  the  amount  re- 
ceived by  them  firom  the  proceeds  of  the  insurance  policy. 

3.  The  bequest  to  Emmeline  Thomas  for  charitable  purposes, 
as  will  be  seen  upon  subsequent  examination,  is  valid.  Being  valid, 
when  once  paid  by  the  executors,  they  must  be  regarded  as  released 
firom  all  ftirther  responsibility. 

4.  No  sums  can  be  paid  to  Charles  Brown  and  Ruftis  D.  Wad- 
leigh,  none  having  been  inserted  in  the  will  for  them.  When  the 
entire  name  of  a  legatee  is  omitted  parol  evidence  cannot  be  ad- 
mitted to  supply  the  blank,  for  that  would  amount  to  a  bequest  by 
oral  testimony.     InWinne  v.  Littleton^  2  Ch.  Ca  51,  A  bequeathed 
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all  his  estate  to  his  executor,  leaving  a  blank,  and  died  without 
naming  any  person  executor.  The  legacy  was  adjudged  void. 
Similar  decisions  were  had  in  Baylis  v.  Attomey-gmeral^  2  Atk. 
289,  and  in  Hunt  v.  HaH,  3  B.  C.  G.  311. 

The  same  principle  applies  with  equal  force  when  the  amount  of 
the  legacy  is  left  blank.  The  blank  was  never  filled  by  the  testa- 
tor. It  is  not  for  the  court  to  supply  what  the  testator  omitted  or 
what  with  a  change  of  purpose  he  may  have  intended  to  do. 

5.  The  clause  "  to  my  present  attendant  physician  to  aid  in  the 
education  of  his  children  "  can  only  apply  to  the  ph^'sician  who  at- 
tended at  the  date  of  the  will.  To  one  called  in  at  a  subsequent  date, 
the  word  present  would  not  be  applicable.  "  Whenever,"  observes 
Ellsworth,  J.,  in  Gold  v.  Jordan^  21  Conn.  16,  "a  testator  refers  to 
an  actually  existing  state  of  things,  his  language  should  be  held  as 
referring  to  the  date  of  the  will,  and  not  to  his  death,  as  this  is 
then  a  prospective  event."  A  future  physician,  thereafter  to  be 
called,  could  not  be  the  then  "  present  attendant,"  to  whom  the 
legacy  is  given. 

6.  After  making  a  bequest  to  Mr.  and  Mrs.  George  Bradbum, 
the  testator  adds :  "  This,  together  with  the  sale  of  the  dweUing- 
house,  will  yield  support,  nothing  more  ;  but  I  give  and  bequeath 
to  him  and  her  a  further  sum  of  $2,500  for  them  to  use  for  chari- 
table purposes,  not  debarring  them  from  its  use,  or  such  part  as 
they  choose  to  use,  should  they  actually  need  it  for  their  own  com- 
fort, to  be  left  by  will,  for  charitable  purposes,  at  their  decease,  if 
not  used  for  charitable  purposes  whilst  living." 

In  all  cases  the  intention  of  the  testator  should  control.  The 
particular  intention  should  govern,  rather  than  the  general  inten- 
tion. It  is  apparent  that  the  testator  doubted  as  to  the  suflSciency 
of  his  bequest  "  to  yield  support."  At  any  rate  it  would  accom- 
plish "  nothing  more."  He,  therefore,*  bequeaths  them  a  further 
siun,  which  they  may  use  in  whole  or  in  part,  for  their  own  com- 
fort, as  they  may  choose.  They  are  to  determine  what  their  own 
comfort  requires.  JNow  they  are  the  objects  of  the  testator's 
bounty.    He  preferred,  or  must  be  regarded  as  preferring,  them  to 
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any  unknown  object  of  their  bounty.  He  gave  it  to  them  prima- 
rily if  they  needed  it,  or  chose  to  say  they  needed  it.  It  was  a 
"  further  sum  "  for  their  support,  if  they  chose  to  so  consider  it. 
It  is  conceded  that.they  will  require  it  to  enable  them  to  live  in  the 
style  to  which  they  are  accustomed.  The  very  contingency  exists 
in  which  they  would  choose  to  use  it  and  in  which  they  are  ex- 
pected and  wished  to  use  it. 

The  whole  or  the  portion  unexpended  they  were  "  to  will  for 
charitable  purposes  at  their  decease."  But  unless  it  was  theirs, 
they  could  not  will  it.  It  could  be  disposed  of  by  will,  only  because 
it  belonged  to  them.  They  had^  then,  the  entire  ownership  of  this 
sum,  to  use  for  their  own  support  and  to  dispose  of  by  will. 

The  intention  of  the  testator  was,  that  the  full  oymership  should 
be  in  his  legatees.  Primarily,  they  were  to  use  it  for  their  own 
support.  Secondarily,  they  might  use  it  for  charitable  purposes. 
They  were  to  do  as  they  chose,  without  being  liable  to  account  to 
any  one. 

The  result  is  this,  it  is  a  legacy  to  them,  and  subject  to  their  con- 
trol in  regard  to  its  disposition. 

7.  The  masonic  lodges  to  which  legacies  are  given  are  incorpo- 
rations created  for  specific  purposes,  "  with  power  to  sue  and  be 
sued,  to  have  a  common  seal  and  to  change  the  same,  to  make  any 
by-laws  for  the  management  of  their  afiairs,  not  repugnant  to  the 
laws  of  this  State,  nor  ancient  masonic  usages ;  to  take  and  hold  for 
charitable  and  benevolent  uses,"  real  and  personal  estate,  to  a  cer- 
tain value  exceeding  the  legacies  in  this  will,  "and  to  give  and 
grant,  or  bargain  and  sell  the  same,  with  all  the  privileges  usually 
granted  to  other  societies,  instituted  for  purposes  of  charity  and 
benevolence." 

Being  existent  corporations,  competent  to  take,  a  legacy  may  be 
given  to  them  equally  as  to  individuals.  If  made  to  them,  it  would 
be  in  aid  of  the  object  of  their  creation.  If  the  legacies  had  been 
to  them  by  name  and  nothing  more,  no  objection  could  be  taken  to 
their  vaUdity.  The  allegation  in  the  will,  "for  charitable  pur- 
poses," is  merely  a  reiteration  of  the  alleged  purposes  of  their  cor- 
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porate  existence.  Merely  stating  the  object  of  the  donor  to  be 
coincident  with  the  purposes  for  which  the  donee  exists,  cannot 
defeat  the  gift.  Accordingly,  legacies  to  masonic  lodges  have  been 
upheld  by  repeated  decisions  of  courts  of  the  highest  respectability. 
Drake  y.  Fuller^  9  N.  H.  536 ;  IndianapolU  v.  The  Grand  Master 
etc.,  25  Ind.  518. 

8.  The  bequests  to  Everett  and  others  are  "  in  trust,  to  be  used 
purely  and  solely  for  charitable  purposes, —  for  the  greatest  relief 
of  human  suffering,  human  wants,  and  for  the  good  of  the  greatest 
number."  It  cannot  be  doubted  that  this  is  a  valid  bequest  for 
charitable  uses.  In  Saltonstall  v.  Saunders,  11  Allen,  446,  the 
bequest  was  to  trustees  to  hold  and  invest  the  same,  and  the  income 
thereof,  and  appropriate  so  much  or  the  whole  of  the  principal  and 
income  as  they  might  tliink  proper  "  to  the  furtherance  and  promo- 
tion of  the  cause  of  piety  and  good  morals,  or  in  aid  of  objects  and 
purposes  of  benevolence  and  charity,  public  and  private  or  temper- 
ance, or  for  the  education  of  deserving  youths."  This  was  held  a 
good,  charitable  bequest.  In  Johnston  v.  Swann,  8  Madd.  457, 
Sir  John  Leach  held  a  bequest  to  trustees  "  for  the  benefit  of  such 
public  and  private  charities,  as  they  in  their  discretion  might  think 
fit,"  to  be  a  valid  charitable  donation.  In  Drew  v.  Wakefield,  54 
Maine,  291,  a  bequest  to  executors  or  trustees,  upon  trust,  to  dis- 
tribute among  testator's  deserving  relations,  and  such  indigent  per- 
sons as  they  may  think  proper,  was  upheld.  So  in  Swazey  v.  Amer- 
ican Bible  Society,  57  Maine,  523,  a  bequest  "  for  the  benefit  of 
needy  single  women  and  widows  "  was  held  valid.  A  devise  or 
bequest  in  remainder  to  such  charities  as  shall  be  deemed  most 
useful  by  the  executor  or  administrator  of  one  to  whom  the  prop- 
erty is  given  for  life  is  valid.  WeJls  v.  Doane,  3  Gray,  201.  "  We 
have  no  doubt,"  reinarks  Metcalf,  J.,  in  delivering  the  opinion  of 
the  court,  "  that  the  bequest  to  charities  is  valid.  In  Chapman  v. 
Brown,  Sir  William  Grant  said,  *a  bequest  to  such  charitable 
purposes  as  the  executors  shall  think  proper  is  a  good  bequest.* 
And  there  are  also  adjudications  of  this  court  which  are  decisive 
of  this  point.     Going  v.  Emery,  16  Pick.  107 ;  Brown  v.  Kelsey^  2 
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Cash.  243."  In  Baker  v.  Sutton,  1  Keene,  226,  a  bequest  of 
personal  estate,. for  such  religious  and  charitable  purposes,  within 
the  kingdom  of  Eqgland,  as,  in  the  opinion  of  the  testator's  trus- 
tees, should  be  deemed  fit  and  proper,  was  held  to  be  a  good  chari- 
table bequest.  In  Whicker  v.  Hume,  14  Beavan,  609,  a  bequest 
to  trustees,  to  be  appropriated  in  their  absolute  and  uncontrolled 
discretion  for  the  advancement  and  propagation  of  learning  in  every 
part  of  the  world,  as  far  as  circumstances  will  permit,  was  pro- 
nounced vaKd.  In  Horde  v.  The  Earl  of  Srxffolk,  2  Mylne  &  Keene, 
59,  where  annual  sums  were  bequeathed  to  persons,  to  be  distrib- 
uted in  charity,  at  the  discretion  of  the  legatees,  either  to  private 
individuals  or  public  institutions,  the  court  declared  that  the  lega- 
cies did  not  fidl,  but  that  a  scheme  was  unnecessary.  "  A  charity," 
observes  Gray,  J.,  in  Jackson  v.  PhilUpB,  14  Allen,  556,  "  in  the 
legal  sense,  may  be  more  fully  defined  as  a  gift  to  be  applied  con- 
sistently with  existing  laws,  for  the  benefit  of  an  indefinite  number 
of  persons,  bringing  their  minds  or  hearts  under  the  influence  of 
education  or  religion,  by  relieving  their  bodies  from  disease,  suffer- 
ing, or  constraint,  by  assisting  them  to  establish  themselves  in  life^ 
by  erecting  or  maintaining  public  buildings  or  works  or  otherwise 
lessening  the  burdens  of  government." 

It  will  be  perceived  that  these  principles  are  alike  applicable  to 
the  bequest  to  Emmeline  Thomas  as  to  the  bequests  to  the  execu- 
tors, individually  or  collectively,  for  charitable  purposes. 

In  WaMo  v.  Caley,  16  Ves.  206,  the  trust  was  to  pay  to  the 
testator's  wife  the  income  for  life,  and  directing  her,  with  the  advice 
and  assistance  of  the  trustees,  to  lay  out  half  in  promoting  charitable 
purposes  as  well  of  a  public  as  a  private  nature,  and  more  especial- 
ly in  relieving  such  distressed  persons,  etc.,  as  his  wife  shall  judge 
most  worthy  and  deserving  objects,  always  giving  a  preference  t6 
poor  relations.  In  relation  to  the  bequest  under  consideration,  the 
advice  and  assistance  of  the  trustees  are  not  invoked.  In  delivering 
his  opinion  Sir  William  Grant,  M.  R.,  says :  "  Upon  the  whole, 
however,  the  intention  seems  to  be  to  vest  in  her  a  discretionary 
power   of  distributing   to  such  charitable  purposes  as  she  shall 
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think  fit;  and,  therefore,  though  the  trustees  are  to  advise  and 
assist,  yet  in  case  of  a  diflference  of  opinion  it  is  hers  that  must 
prevail.  Into  her  hands  the  whole  money  is  tp  be  paid ;  by  her 
the  distribution  is  to  be  made ;  and  by  her  judgment  the  fitness  of 
the  object  is  to  be  determined."  Upon  appeal,  the  decision,  of  the 
master  of  the  Rolls  was  affirmed  by  Lord  Eldon. 

If  this  were  not  to  be  deemed  a  charitable  bequest,  then  it  must 
be  regarded  as  a  bequest  to  her.  It  is  to  "  be  paid  to  her  "  "  as 
long  as  she  may  live,  for  her  use  for  charitable  objects  or  purposes," 
etc.  In  Oibbs  v.  Jtumsey^  2  Ves  &  Beame,  294,  the  bequest  was 
"  unto  my  said  trustees  and  executors,  to  be  disposed  of  unto  such 
person  and  persons,  and  in  such  manner  as  they  in  their  discretion  " 
shall  think  proper  and  expedient,"  and  this  was  held  an  absolute 
interest  to  them  beneficially,  or  an  absolute  power  of  appointment, 
excluding  the  next  of  kin  and  the  heir  as  to  the  produce  of  real 
estate. 

9.  The  testator,  after  giving  fifteen  thousand  dollars  to  three 
piasonic  lodges,  "for  charitable  purposes,"  and  eighty  thousand 
dollars  to  Everett  and  others,  in  different  sums,  for  the  same  pur- 
poses, adds,  "but  no  part  of  these  sums,  donated  for  charitable 
purposes,  to  be  given  till  provision  be  made  for  such  as  I  had  pre- 
viously made." 

The  will  is  olographic.  The  careftd  accuracy  or  the  technical 
language  of  a  professional  draftsman  is  not  to  be  expected.  We 
think,  however,  the  meaning  is  sufiiciently  clear.  "These  sums, 
donated  for  charitable  purposes,"  must  refer  to  the  bequests  imme- 
diately  preceding, — ^those  to  the  masonic  lodges  and  to  Everett  and 
others.  These  were  not  to  interfere  with  bequests  previously  made. 
All  the  bequests  "  previously  made  "  were  to  have  precedence,  in- 
cluding those  to  Emmeline  Thomas  and  to  the  Bradbums. 

10.  It  has  been  seen  that  the  postponed  charitable  bequests  are 
made  subject  to  the  prior  pajrment  of  all  the  other  bequests  in  the 
will  excepting  the  residuary  bequest. 

The  executors  have  no  authority,  under  the  will,  to  purchase 
annuities  for  the  several  annuitants  named  therein.    If  an  annuity 
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were  purchased  for  one  who  died  short  of  the  average  expectation 
of  life,  the  loss  must  fall  on  the  executors.  But  all  parties  who 
can  be  interested  in  the  provision  of  this  will,  or  in  Ihe  estate  of 
the  deceased,  as  executors,  trustees,  legatees,  annuitants,  and  other 
beneficiaries,  or  as  next  of  kin,  with  the  exception  of  the  respond- 
ent, have  expressed  the  desire  that  annuities  should  be  purchased 
for  the  several  annuitants,  at  their  present  apparent  value,  for  a 
gross  sum.  To  do  so  would  conduce  to  the  speedy  settlement  of 
the  estate.  If  the  assent  of  all  but  the  respondent  has  been  had, 
his  being  obtained,  there  seems  no  objection  to  this  course.  No  one 
would  thereby  be  injured,  and  all  having  consented,  the  executors 
would  be  fully  protected  in  so  doing. 

The  estate  is  large.  The  executors  are  under  no  obligation  to 
assume  responsibility.  It  is  important  to  all  parties  that  the  estate 
be  settled  as  speedily  as  may  be.  The  questions  proposed  in  rela- 
tion to  the  construction  of  the  will  and  the  distribution  of  the 
property  of  the  testator  are  of  importance,  and  are  better  deter- 
mined now  than  at  any  other  time.  Reasonable  costs  and  charges 
are  to  be  allowed  out  of  the  estate  to  the  parties  litigant.  Drew  v. 
Wakefield,  64  Maine,  292. 

According  to  the  true  construction  of  the  will  of  Rufus  Dwinel 
it  is  declared : 

1.  That  the  bequests  to  Emmeline  Thomas  and  her  sisters  (out- 
side of  the  life  insurance  policy  and  specific  bequests  of  property) 
do  not  take  precedence  of  the  other  bequests. 

2.  That  the  said  Emmeline  and  her  sisters,  having  received 
seventy-five  hundred  dollars  upon  the  policy  of  insurance  described 
in  said  will,  as  "  assigned  to  one  or  all  of  them,"  cannot  hold  the 
same,  and  be  also  entitled  to  full  allowance  of  all  other  provisions 
and  bequests,  without  credit  or  deduction  for  said  proceeds  of  said 
insurance  policy. 

3.  The  bequest  to  Emmeline  Thomas  is  valid. 

4.  No  sums  can  be  paid  to  Charles  Brown  arid  Rufiis  D.  Wad- 
leigh,  no  suins  having  been  inserted  in  the  will  as  legacies  to  them. 

5.  The  clause,  "  to  my  present  attendant  physician  to  aid  in  the 
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education  of  his  children,"  applies  to  the  physician  in  attendance 
at  the  date  of  the  will. 

6.  The  bequest  to  Bradburn  and  wife,  of  $2,500,  is  valid. 

7.  The  bequests  to  the  masonic  lodges  are  valid. 

8.  The  bequests  to  Everett  and  others,  individually  and  in  trusty 
are  valid. 

9.  The  bequests  included  in  the  words  "  but  no  part  of  these  sums 
donated  for  charitable  purposes  to  be  given  till  provision  has  been 
made  for  such  as  1  had  previously  made,"  are  those  to  the  masonic 
lodges  and  to  Everett  and  the  other  executors. 

10.  The  postponed  charitable  bequests  are  subject  to  the  prior 
payment  of  all  the  other  bequests  in  the  will,  except  the  residuary 
bequest. 

And  it  is  further  ordered,  that  a  master  be  appointed  to  report 
the  reasonable  costs  and  charges,  which  are  to  be  a  charge  to  the 
estate. 

Kent,  Walton,  Dickerson,  and  Danforth,  JJ.,  concurred. 

Cutting,  J.,  being  interested,  did  not  sit. 


Sally  P.  Randall  vs.  Alonzo  Randall. 
I>eed-'C4mstrucii<m  of,   ExeeptUm^-wJiOt  to. 

In  a  deed  conveying  the  west  half  of  a  farm,  the  clause,  "Excepting  the  reserve 
of  the  four  rows  of  apple-trees  on  the  north  side  of  the  orchard, . . .  and  the 
land  on  which  they  stand  ;  also,  so  much  of  the  second  growth  of  ash  timber, 
as  I  shall  need  for  my  own  personal  ase,"  constitutes  an  exception. 

On  report. 

Trespass  quare  clausxjm  for  breaking  and  entering  the  plain- 
tiff's close  in  Dixmont,  and  cutting  and  carrying  away  the  grass, 
and  carrying  away  the  apples  growing  in  said  close.  Plea,  general 
issue. 
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On  September  17,  1844,  Nathaniel  Randall  conveyed  by  deed  of 
quit  claim  to  John  J.  Bickford,  the  west  half  of  his  ferm  described 
by  metes  and  bounds.     In  this  deed  is  the  following  clause : 

"  Excepting,  however,  the  reserve  of  the  four  rows  of  apple-trees 
on  the  north  side  of  the  orchard,  with  a  suitable  passway  to  and 
from  the  same,  and  the  land  on  which  they  stand.  Also,  so 
much  of  the  second  growth  of  ash  timber  as  I  shall  want  for  my 
own  personal  use." 

The  metes  and  bounds  given  in  this  deed  included  the  land  on 
■which  the  four  rows  of  app^s  trees  stand.  The  premises  thus  con- 
veyed to  Bickford  came  through  several  meme  conveyances  to 
the  defendant. 

On  Feb.  13,  1861,  Nathaniel  Randall,  by  deed  of  warranty  con- 
veyed to  the  plaintiff  the  east  half  of  said  farm,  together  with  the 
land  excepted  in  his  deed  to  Bickford  describing  the  whole  premises 
by  metes  and  bounds,  describing  the  west  line  as  follows  :  "  thence 
north  to  the  centre  between  the  fourth  and  fiflh  rows  of  apple-trees 
in  the  orchard ;  thence  west  the  length  of  the  orchard ;  thence 
north  to  the  north  side  of  the  fourth  row  of  apple-trees  fipom  that 
point ;  thence  east  to  the  east  line  of  the  Bickford  lot ;  thence 
north,"  etc.  The  trespass  complained  of  was  committed  by  cutting 
and  carrying  away  the  grass  which  grew  upon  the  land  thus  de- 
scribed, and  the  apples  growing  upon  the  trees  upon  the  same  land. 

If  tlie  action  was  maintainable,  a  default  was  to  be  entered  for 
ten  dollars  damages. 

0-eo.  W.  Whitnet/y  for  the  plaintiff. 

S.  R.  Andrews^  for  the  defendant. 

Appleton,  C.  J.  Both  parties  claim  title  under  Nathaniel  Ran- 
dall, who  on  Sept.  17, 1844,  conveyed  by  deed  of  quitclaim  the 
west  half  of  his  &rm  to  one  Bickford,  "  excepting,  however,  the 
reserve  of  the  four  [rows  of  apple-trees  on  the  north  side  of  the 
orchard,  with  a  suitable  passway  to  and  from  the  same,  and  the  land 
on  which  they  stand.  Also,  so  much  of  the  second  growth  of  ash 
timber  as  I  shall  want  for.  my  own  personal  use." 
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On  February  13, 1861,  Nathaniel  Randall  conveyed  by  deed  of 
warranty  to  the  plaintiff  the  east  half  of  said  farm, 'together  with 
the  land  excepted  or  reserved  in  his  deed  to  Bickford.  The  land 
is  described  by  metes  and  bounds  including  the  parcel  so  excepted 
or  reserved.  The  plaintiff  entered  under  this  deed  and  has  re- 
mained in  the  exclusive  possession  and  occupation  of  the  whole 
land  included  in  his  deed. 

The  question  presented  is  whether  the  words  in  the  deed  from 
Randall  to  Bickford,  "  excepting,  however,  the  reserve  of  the  four 
rows  of  apple-trees,  etc.,  and  the  land  on  which  they  stand,"  and 
of  "  S0  much  of  the  growth  of  ash  timber  as  I  shall  want  for  my 
own  personal  use,"  constitute  an  exception  or  a  reservation. 

*'  A  reservation  is  a  clause  in  a  deed,  whereby  the  grantee  re- 
serves some  new  thing  to  himself  out  of  the  thing  granted,  and  not 
in  esse  before ;  but  an  exception  is  always  a  part  of  the  thing 
granted,  or  out  of  the  general  words  and  description  in  the  grant.  " 
4  Kent's  Com.  468.  In  all  deeds  the  intention  is  to  govern.  The 
land  upon  which  the  four  rows  of  apple-trees  stand  is  part  of  the 
thing  granted,and  is  excepted  from  the  grant.  The  ash  trees  were 
part  of  the  thing^granted.  Neither  the  land  nor  ash  trees  are  new 
things  and  not  in  esse  before.  In  The  Earl  of  Cardigan  v.  Armi" 
tage^  9  E.  C.  L.  60,  says  Bailey  J., "  the  language  of  this  feoff- 
ment is,  "  except  and  always  reserved,"  out  of  the  said  feoffment 
unto  Sir  Thomas  Danby  and  his  heirs  all  the  coals.  The  coals 
were  part  of  the  thing  granted  and  in  esse  at  the  time.  The  con- 
sequence, therefore,  according  to  Co.  Litt.  is  that  if  this,  which  in 
words  was  an  exception,  operated  in  point  of  law  as  an  exception, 
the  coal  semper  cum  Sir  T.  B.fuerunt.  They  were  never  out 
of  him,  and  without  the  words  of  inheritance,  "and  his 
heirs,"  would  have  remained  as  before  in  Sir  Thomas  Danby  and 
his  heirs.  Shepp.  Touch.  100."  There  are  cases  reported  where  the 
word  reserve  is  treated  as  an  exception,  as  in  Dyer  19  a.  Smith 
V.  Laddy  41  Maine,  314.  When  a  reservation  is  to  be  construed  as 
an  exception,  no  words  of  inheritance  are  necessary,  in  order  that 
rights  reserved  or  excepted  may  go  to  the  heirs  or  assigns 'of  the 
grantor.     Winthrop  v.  Fairbanks^  41  Maine  307. 
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This  result  is  in  accordance  with  the  acts  as  well  as  the  obvious 
intention  of  the  parties.  Nathaniel  Rabdall  intended  to  except  half 
of  the  orchard,  and,  excepting  it,  he  conveyed  it  by  deed  of  warranty 
to  the  plaintiff.  The  grantees  of  the  west  half  acquiesced  in  this  con- 
struction until  the  trespass,  which  constitutes  the  subject-matter  of 
this  suit.  According  to  all  the  authorities  here  was  no  reservation, 
but  an  exception.  Judgment  for  plaintiff  for  ten  dollars. 

Cutting,  Kent,  Walton,  Barrows,  Danforth,  and  Taplet, 
JJ.,  concurred. 


James  Treat  and  others  vs.  Rufus  Dwinel  and  others. 
Statute — construction  of.    Trespass — against  several  defendants  when  one  dies. 

By  Pob.  Laws  of  1870,  c.  128,  when  either  of  several  plaintiffs  or  defendants  in  an 
action  that  surrives,  dies,  the  action  may  be  further  prosecuted  or  defended 
by  the  survivors  and  the  executor  or  administrator  of  such  deceased  party 
jointly. 

By  Pub.  Laws  of  1870,  c.  109.  actions  pending  at  \he  time  of  the  passage  or  re- 
peal of  an  act,  shall  not  be  affected  thereby. 

Hence,  an  action  of  trespass  against  several  defendants  brought  to  recover  treble 
damages  for  the  destruction  of  personal  property,  pending  when  c.  128  took 
effect,  cannot  be  prosecuted  against  the  representative  of  one  of  the  deceased 
defendants  jointly  with  the  survivors. 

But  in  such  case,  the  plaintiff  may,  under  B.  S.  c.  82  §  11,  discontinue  against  tbe 
survivors,  and  proceed  against  the  representative  of  the  decreased  defendant, 
or  proceed  against  any  or  all  of  the  survivors  upon  discontinuing  against  the 
representative  party,  and  such  of  the  survivors  as  the  plaintiff  may  elect  not 
to  proceed  against,  subject  to  the  provision  relating  to  cost. 

On  report. 

Trespass  for  treble  damages  for  an  alleged  injury  to  and  de- 
struction of  personal  property. 

The  writ  was  dated  Aug.  8,  1865,  and  returnable  Octber  term, 
1865.  The  defendants  pleaded  severally.  Since  the  pleadings 
were  filed,  to  wit,  on  the  29th  Sept.,  1869,  Rufas  Dwinel,  one  of 
the  defendants,  deceased. 
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The  defendants  claimed  that  after  the  decease  of  Dwinel,  it  was 
the  duty  of  the  plaintiffs  to  elect  whether  they  will  proceed  against 
the  surviving  defendants,  and  discontinue  as  to  the  estate  of  Dwi- 
nel, or  proceed  against  the  estate  of  Dwinel,  and  discontinue  as  to 
the  surviving  defendants,  paying  their  costs. 

The  plaintiffs  claimed  that  they  could  proceed  against  the  estate 
of  Dwinel  and  the  surviving  defendants  jointly,  and  were  not 
obliged  to  make  any  election. 

The  case  was  reserved  for  ftdl  court. 

McCrilUsy  for  the  plaintiffs. 

J.  A.  Peters  ^  F.  A,  Wilson^  for  the  defendants. 

Appleton,  C.  J.  At  common  law,  if  a  sole  plaintiff  or  one  of 
several  plaintiffs  died  before  final  judgment,  the  suit  was  abated. 
So,  too,  the  death  of  a  single  defendant  or  of  one  of  several  de- 
fendants before  final  judgment  abated  the  suit,  if  ex  oantractUy 
though  it  was  otherwise,  if  ex  delicto. 

But  the  common  law  has  been  materially  modified  in  this  re- 
spect, both  in  England  and  in  this  country. 

By  R.  S.  1857,  c.  87,  §  8,  "  In  addition  to  those  surviving  by  the 
common  law,  the  following  actions  survive :  replevin,trover,  assault 
and  battery,  trespass,  trespass  on  the  case,  and  petitions  for  and  ac- 
tions of  review;  and  these  actions  may  be  commenced  by  or  against 
an  executor  on  administrator,  or  when  the  deceased  was  a  party  to 
them,  may  be  prosecuted  or  defended  by  them." 

By  §  7,  "  when  the  only  plaintiff  or  defendant  dies,  while  an  ac- 
tion that  survives  is  pending,  or  after  its  commencement  and  before 
its  entry,  his  executor  or  administrator  may  prosecute  or  defend  as 
foUows :  the  action,  or  an  appeal,  if  made,  may  be  entered,  the 
death  of  the  party  suggested  on  the  record,  and  the  executor  or  ad- 
ministrator may  appear  voluntarily ;  if  he  does  not  appear  at  the 
second  term  after  such  death,  or  aft«r  his  appointment,  he  may  be 
cited  to  appear,  and  after  due  notice  thereof,  judgment  may  be  en- 
tered against  him  by  nonsuit  or  default.'* 
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By  §  10,  "  when  one  of  several  plaintiflFs  or  defendants,  in  an  ac- 
tion that  survives,  dies,  his  death  may  be  suggested  on  the  record, 
and  the  action  may  be  further  prosecuted  or  defended  by  the  sur- 
vivors ;  and  when  all  the  plaintifl&  or  defendants  die,  the  action 
may  be  prosecuted  or  defended  by  the  executor  or  defendant  of  the 
last  surviving  plaintiff  or  defendant." 

It  is  thus  seen,  that  the  statute,  c.  87,  defines  clearly  and  distinct- 
ly by  §  7  the  course  of  procedure  in  case  of  the  death  of  "  the 
only  plaintiff  or  defendant ;  "  and  by  §  10,  in  that  of  the  death  of 
one  or  more  or  of  all  of  many  plaintifis  or  defendants  in  actions 
which  survive.  In  no  conceivable  case  is  the  executor  or  adminis- 
trator of  a  deceased  party  (there  being  several  plaintiffs  or  de- 
fendants), joined  with  the  survivor  or  survivors  in  the  prosecution 
or  the  defense,  by  the  provisions  of  the  revision  of  1857. 

Nor  are  the  provisions  of  R.  S.  c.  82,  §  80,  at  variance  with 
these  views.  By  that  section, "  when  a  party  in  a  pending  suit 
dies,  and  his  death  is  suggested  on  the  record,  and  the  cause 
of  action  survives,  his  executor  or  administrator  may  become  a 
party,  or,  at  the  request  of  the  other  party,  be  summoned  to  appear 
and  become  a  party.  ...  If  he  neglects  to  appear,  judgment  may 
be  entered  by  nonsuit  or  defeult,  according  to  the  provisions  of 
chapter  eighty-seven."  But  those  provisions,  where  there  are 
numerous  plaintiffi  or  defendants,  negative  the  joinder  of  the  exec- 
utor  or  administrator  of  a  deceased  party  with  the  survivors ;  but, 
on  the  contrary,  require  the  farther  prosecution  or  defense  of  the 
suit  to  be  made  by  the  survivors.  Where  the  only  plaintiff  or  de- 
fendant dies,  in  such  case  his  executor  or  administrator  becomes  a 
party  by  §  7,  and  not  otherwise. 

By  an  act  approved  March  11, 1870,  c.  128,  the  tenth  section  of 
R.  S.  c.  87,  was  amended  so  as  to  read  as  follows :  "  When  either 
of  several  plaintiffs  or  defendants,  in  an  action  that  survives,  dies, 
the  death  may  be  suggested  on  the  record,  and  the  executor  or 
administrator  of  the  deceased  may  appear,  or  be  cited  to  appear,  as 
provided  in  section  seven  ;  and  the  action  may  be  farther  prose- 
cuted or  defended  by  the  survivors  and  such  executor  or  adminis- 
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trator  jointly,  or  by  either  of  them,'  etc.  But  by  c.  109,  of  the 
same  session,  "  actions  pending  at  the  time  of  the  passage  or  repeal 
of  an  act,  shall  not  be  aflFected  thereby."  The  present  action  was 
pending  at  the  time  of  the  passage  of  c.  128,  and  was  not  aflFected 
thereby. 

It  follows  that  this  action  cannot  be  jointly  prosecuted  against 
the  executors  under  the  will  of  RuAis  Dwinel  and  the  surviving 
defendants. 

By  R.  S.  1857,  c.  82,  §  12,  "  when  there  are  two  or  more  de- 
fendants, the  writ  may  be  amended  by  striking  out  one  or  more  of 
them,  on  payment  of  costs  to  him  to  that  time."  The  plaintiflT  may 
strike  out  the  names  of  as  many  of  the  survivors  or  of  all  as  he 
may  deem  expedient.  If  the  names  of  all  the  survivors  are  stricken 
out,  it  will  then  be  a  writ  against  Rufiis  Dwinel  alone,  and  in  such 
case,  by  the  express  provision  R.  S.  c.  87,  §  7,  his  executors  may 
be  summoned  in,  and  the  cause  proceed  against  them  to  final  judgr 
ment.  The  right  to  amend  by  §  12  exists  irrespective  of  the  death 
of  a  party,  and  its  extent  is  to  be  determined  by  the  party  moving 
it,  subject  to  the  terms  of  the  statute. 

The  action  cannot  be  jointly  prosecuted  against  the  executors  of 
Rufus  Dwinel  and  the  surviving  defendants.  The  plaintiflTs  may 
discontinue  against  the  sur\ivors,  and  proceed  against  the  executors 
of  said  Dwinel,  in  accordance  with  R.  S.  c.  82,  §  12,  or  they  may 
proceed  against  the  survivors,  or  any  number  of  them,  upon  dis- 
continuing against  the  executors  of  Dwinel  and  such  survivors  as 
they  may  elect  not  to  proceed  against,  subject  to  the  statutory  pro- 
visions as  to  costs. 

Cutting,  Kent,  Dickekson,  and  Danforth,  JJ.,  concurred. 

Walton,  J.,  did  not  concur. 
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Nelson  Savage  vs.  Caleb  Holyoke  and  others. 
Trespass  quare  clausum—iohat  title  will  enable  plaintiff  to  sustain.    Tax  title. 

As  the  law  in  this  State  was  in  1835,  in  order  to  sustain  a  title  under  the  tax-deed 
from  a  county  treasurer,  it  must  affirmatively  appear  that  the  provisions  of 
law  preparatory  to  and  authorizing  a  sale  of  land  for  taxes  had  been  strictly 
complied  with. 

To  sustain  an  action  of  trespass  quare  clausum  against  one  having  no  right  to  be 
upon  the  premises,  the  plain ti£f  put  in  evidence  a  deed  of  quitclaim  to  him- 
self from  one  who  never  had  either  title  or  possession.  The  deed  was  never 
recorded  until  after  the  trespass  complained  of,  and  it  did  not  appear  that 
the  plaintiff  ever  had  possession  under  it.  ITeZd,  insufficient. 

In  Nov.,  1845,  neither  the  common  law  nor  the  statutes  of  this  State  authorized  a 
married  woman  to  take  a  conveyance  of  real  estate,and  give  back  a  mortgage 
to  secure  the  purchase-money  ;  but  such  a  mortgage  and  deed  were  void. 

A  certified  copy  of  a  certificate  of  the  entry  by  the  mortgagee  of  such  a  mortgage, 
on  June  4, 1847,  for  the  purpose  of  foreclosing  it,  in  the  absence  of  any  evi- 
dence that  such  possession  was  continued,  would  not  be  sufficient  evidence  of 
possession  to  enable  him  to  maintain  trespass  for  acts  happening  twenty  years 
thereafter. 

DicKERSON,  J.  Trespass  quare  clausum.  Plea,  general  issue, 
with  a  brief  statement,  denying  title  and  possession  in  the  plaintiff, 
and  setting  foi*th  title  and  possession  in  the  defendants. 

The  gist  of  this  action  is  the  disturbance  of  the  plaintiff's  posses- 
sion, and  if  this  fact  does  not  appear,  it  cannot  be  maintamed.  It 
is  not,  however,  indispensable  to  the  maintena\ice  of  this  action, 
that  the  title  to  the  premises  should  be  in  the  plaintiff.  Actual 
possession  without  title,  or  constructive  possession  with,  is  sufficient 
to  support  the  action  against  one  who  has  no  right  to  be  upon  the 
property.  As  against  a  wrong-doer  it  is  sufficient,  if  the  possession 
is  for  a  less  term  than  twenty  years.  Moore  v.  Moore^  21  Me.  354  ; 
Chandler  v.  Walker,  1  Fost.  286  ;  1  Chit.  PI.  196  and  199. 

The  trespasses  complained  of  are  alleged  to  have  been  committed 
in  the  years  1867,  1868,  and  1869,  upon  certain  lands  of  the  plain- 
tiff, situated  in  township  No.  9,  in  the  ninth  range  of  lots,  formerly 
the  town  of  Wilson  in  the  county  of  Piscataquis. 

VOL.  Lix.  23' 
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The  "  Chadwick  "  lots  where  the  principal  trespasses  are  alleged 
to  have  been  committed,  were  the  north  half  of  lot  No.  6,  and  the 
south  half  of  lot  No.  7,  m  the  seventh  range,  and  the  north  half  of 
lot  No.  6,  and  the  south  half  of  lot  No.  7,  in  the  eighth  range. 
The  locus  of  the  other  trespass,  is  the  south  half  of  lot  No.  6,  in 
the  eighth  range. 

1.  The  plaintiff's  title.  To  establish  his  title,  generally,  to  the 
**  Chadwick  "  lots,  the  plaintiff  relies  upon  what  purports  to  be  the 
tax-deed  of  Joseph  Philbrick,  treasurer  of  the  county  of  Somerset, 
of  township  No.  9,  in  the  ninth  range  of  townships,  in  said  county, 
dated,  Dec.  10,  1835,  and  recorded  Dec.  14,  1835.  No  evidence 
was  offered  to  show  that  Philbrick  was  treasurer  when  the  deed 
was  given,  or  that  the  emergency  had  arisen  for  the  assessment  of 
the  tax,  or  that  the  tax  was  legally  assessed,  or  that  the  warrant 
for  its  collection  had  been  duly  issued  to  the  treasurer,  or  that  the 
requirements  of  law  had  been  complied  with  in  respect  to  advertis- 
ing and  selling  the  land,  making  the  proper  returns,  and  recording 
the  proceedings. 

Great  strictness  is  required  to  make  out  a  title  under  a  tax-deed, 
and  it  must  appear,  as  the  law  stood,  when  this  tax  was  assessed, 
that  the  provisions  of  law  preparatory  to,  and  authorizing  such 
sales,  have  been  strictly  complied  with.  The  case,  as  presented  by 
the  plaintiff  under  the  Philbrick  deed,  does  not  {urnhh  prima  facie 
evidence  of  title  in  him.  Browny.  Veazie^  25  Me.  362 ;  2  Washb. 
Real.  Prop.  522. 

In  further  support  of  his  title  to  the  two  "  Chadwick  "  lots,  de- 
scribed in  his  writ,  as  the  north  half  of  lot  No.  6,  and  the  south 
half  of  lot  No.  7,  in  the  eighth  range,  the  plaintiff  introduces  the 
quitclaim  deed  of  David  Spratt,  jr.,  to  him,  dated  July  7, 1845,  and 
recorded  Feb.  15,  1870.  It  does  not  appear  that  Spratt  ever  had 
any  possession  or  deed  of  the  premises  released.  The  deed,  more- 
over, was  not  recorded  until  after  the  trespasses  complained  of  are 
alleged  and  have  been  committed  ;  nor  is  there  any  evidence  that 
the  plaintiff  took  possession  under  this  deed.  This  deed  must, 
therefore,  be'regarded  as  the  mere  unrecorded  release  of  a  party 
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having  neither  title  nor  possession.  As  such,  it  is  insufficient,  upon 
the  principles  before  stated,  to  enable  the  plaintiff  to  maintain  an 
action  of  trespass  quare  clausum^  against  one  who  has  no  right 
to  be  upon  the  premises.  Estes  v.  Vook^  22  Pick.  296.  Tebhetts 
V.  Estes^  62  Maine,  566. 

The  mortgage  deed  of  Rufus  G.  Curtis  and  Sally  Ann  Curtis, 
his  wife,  dated  Nov.  4,.  1845,  and  recorded  Jan.  30, 1846,  and  the 
certified  copy  of  a  certificate  of  the  plaintiff's  entry  to  foreclose  the 
same  for  conditions  broken,  dated  June  4,  1857,  are  relied  upon  to 
show  the  title  qf  the  plaintiff  to  the  south  half  of  lot  No.  5,  in  the 
eighth  range.  It  appears  by  a  deed  introduced  by  the  defendants, 
that  the  plaintiff  conveyed  the  same  parcel  of  land  to  the  said  Sally 
Ann  Curtis,  on  the  same  day  the  mortgage  was  given  to  him.  The 
mortgage  was  undoubtedly  given  to  secure  the  payment  of  the 
purchase-money.  The  deed  and  mortgage  constitute  one  and  the 
same  transaction,  and  must  stand  or  fell  together.  When  these 
deeds  were  given  (1845),  neither  the  common  law  nor  the  statutes 
of  this  State  authorized  a  married  woman  to  take  a  conveyance  (rf 
real  estate  and  give  back  a  mortgage  to  secure  the  purchase-money. 
The  mortgage  given  for  such  purpose,  and  the  deed,  together  with 
the  notes,  were  void.     Newbegin  v.  Langley^  89  Maine,  200. 

It  follows  that  the  plaintiff  acquired  no  title  to  tlie  south  half  of 
lot  No.  5,  in  the  eighth  range,  under  the  Curtis  mortgage,  and  he 
has  introduced  no  other  record  evidence  of  title  thereto,  except  the 
Philbrick  deed,  which,  as  has  been  seen,  cannot  avail  him.  Besides, 
if  the  mortgage  had  been  free  from  any  infirmity  and  had  been 
foreclosed  by  the  plaintiff,  he  acquired  no  better  title  to  the  land  by 
this  transaction  than  he  had  when  he  gave  the  deed,  which  was  no 
title  at  all.  It  follows  that  the  plaintiff  has  feiled  to  make  out  a 
valid  title,  by  deed,  to  this  parcel  of  land,  and,  also,  to  any  of  the 
other  parcels  described  in  his  writ. 

2.  The  plaintiff's  possession.  The  only  evidence  of  the  plain* 
tiff's  possession  of  the  south  half  of  lot  No.  5,  range  eight,  is  a 
certified  copy  of  the  certificate  of  his  entry  therein,  dated  June  4, 
1847,  to  foreclose  the  Curtis  mortgage,  which  was  twenty  years 
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before  the  trespass  is  alleged  to  have  been  committed  upon  it.  There 
is  no  evidence  that  his  possession  continued  for  a  single  day  after 
that  entry,  and,  as  he  had  no  title,  it  is  obvious  that  that  single  act 
would  not  be  a  sufficient  possession  to  enable  him  to  maintain  this 
action. 

The  evidence  to  show  the  plaintiflF's  possession  of  the  "  Chad- 
wick"  lots,  previous  to  the  commission  of  the  alleged  trespass 
thereon,  is  derived  exclusively  from  himself.  He  testifies  that  he 
moved  on  to  lot  No.  3,  range  eight,  in  1825,  and  built  his  house  in 
1826,  which  was  nearly  three  miles  from  the  "  Qiadwick  "  lots. 
He  further  testifies  that  he  come  into  possession  of  the  "  Chad- 
wick  "  lots  in  1835 ;  by  what  authority,  for  what  purpose,  or  in 
what  manner  he  does  not  say.  As  his  home-lot  was  three  miles 
from  these  lots,  it  is  hardly  probable  that  he  would  visit  them  very 
frequently.  Indeed,  he  does  not  testify  that  he  was  ever  personally 
present  on  either  of  these  lots,  though  he  does  speak  of  "  letting  " 
two  persons  cut  and  haul  timber  from  them,  and  three  other 
persons  use  them  as  a  pasture.  Upon  what  terms  and  conditions, 
or  during  what  years  he  "let"  those  persons  do  these  things  does 
not  appear.  This  is  the  extent  of  the  plaintiff's  possession,  if  such 
it  may  be  termed,  according  to  his  own  testimony.  No  other  wit- 
ness corroborates  him. 

Uncertain  and  transient  as  the  plaintiff's  possession  of  these  lots 
seems  to  have  been,  if  any  he  had,  it  did  not  continue  more  than 
thirteen  years,  as  he  "  came  into  possession  "  of  them  in  1835,  and 
moved  out  of  the  township  in  1848.  Though  he  returned  to  his 
home  place  afler  an  absence  of  several  years,  there  is  no  evidence 
that  he  was  in  possession  of  the  "  Chad  wick  "  lots  after  his  return. 
He  acquired  no  title,  therefore,  to  these  lots  by  possession,  and 
whatever  possession  he  had  of  them,  if  any,  was  relinquished  and 
abandoned  at  least  nineteen  years  before  the  trespasses  thereon  are 
alleged  to  have  been  committed.  He  had  neither  title  with  actual 
or  constructive  possession,  nor  actual  possession  without  title,  and 
is  a  stranger  to  both  the  title  and  possession  of  the  lots  in  question. 
The  defendants  did  not  disturb  his  possession,  and  he  is  not  in  a 
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situation  to  require  tliem  to  show  their  right  to  be  upon  the  prem- 
ises. Plaintiff  nonsuit^  and  judgment  for  the  defendants. 

Kent,  Walton,  Danforth,  and  Tapley,  JJ.,  concurred.  • 

Plaisted  ^  Clark,  for  the  plaintiff. 

JBudson  ^  Merrill,  for  the  defendants. 


Monroe  Young,  appelant,  vs.  Carlton.  McGown. 
Levy  ^construction  of. 

Where  a  levy  describes  land  as  "  commencing  at  the  south- west  comer  of  Peter 
McGown*s  lot,"  such  point  is  to  be  found  at  the  south-west  corner  of  land 
owned  by  Peter  McGown,  and  not  at  the  south-west  corner  of  land  occupied 
by  him,  under  a  contract  of  purchase,  although  the  latter  lot  is  generally 
known  as  and  called  the  Peter  McGown  lot. 

On  report. 

Trespass  for  entering  and  cutting  and  carrying  away  grass  from 
a  certain  close  described  in  the  writ  as  follows :  "  Bounded  on  the 
north  by  land  of  Edward  McGown ;  on  the  east  by  land  of  the 
defendant ;  on  the  south  by  land  of  the  defendant ;  on  the  west  by 
county  road  leading  to  Bangor ;  and  being  the  same  premises  set 
off  on  execution  to  one  V.  D.  Pinkham,  from  land  of  James  Mc- 
Gown." 

The  entering  and  cutting  were  admitted. 

The  plaintiff  claimed  title  through  rnesne  conveyances  from  a 
levy  of  an  execution  against  James  McGown.  The  land  in  the 
levy  was  described  as  follows ;  "  Beginning  at  the  eastern  side  of 
the  county  road  leading  from  Ellsworth  to  Bangor,  at  the  south- 
west comer  of  Peter  McGown's  lot ;  thence  running  easterly  along 
the  line  of  said  McGown's  lot,  fifty  rods;  thence  southerly,  at 
right  angles  with  the  aforesaid  line,  twenty-one  rods,  to  a  stake  and 
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stones ;  thence  westerly  on  a  line  parallel  with  the  first-mentioned 
line  to  the  county  road ;  thence  northerly  on  said  road  to  the  place 
of  beginning." 


s.  w. 

Owned  by  Petir  McGowh. 

• 

• 

A 

Occupied  bj  Petxii  McGowjc,  but  owned  by  Edwabd  McGoww. 

Locus 
B 

Owned  bj  Jauxs  McGoww. 

The  validity  of  the  levy  was  admitted. 

The  lot  next  north  of  the  alleged  locus  was,  at  tlie  time  of  the 
levy  and  alleged  trespass,  owned  by  Edward  McGown,  the  legal 
and  record  title  thereto  being  in  him.  The  adjoining  lot  on  the 
north  of  the  Edward  McGown  lot  was  then  owned  by  Peter  Mc- 
Gown, the  legal,  record  title  thereto  being  in  him. 

The  diagram  shows  the  situation  of  the  lots. 

The  plaintiff  contended  that  the  levy  covered  the  locus  marked 
"  B ; "  while  the  defendant  contended  that  it  covered  the  parcel 
marked  "A," — ^part  of  Edward  McGown'slot. 

The  defendant  claimed  title  by  deed  from  James  McGown,  which 
included  the  locus  "  B  ; "  and  the  defendant's  title  thereto  was  ad- 
mitted to  be  good  unless  the  levy  covered  it. 
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The  plaintiff  offered  to  prove  by  parol,  against  the  seasonable  ob- 
jection of  the  defendant. 

!•  That,  at  the  time  of  the  levy,  Peter  McGown  was  occupying 
the  Edward  McGown  lot,  under  a  contract  to  purchase  the  same  ; 

2,  That  the  Edward  McGown  lot,  at  the  time  of  the  levy,  was 
generally  known  as  and  called  the  Peter  McGown  lot ;  and 

8.  That  the  officer,  in  making  the  levy,  actually  did  levy  upon 
the  locu8  "  B,"  beginning  at  the  south-west  corner  of  the  Edward 
McGown  lot,  and  that  the  defendant  had  knowledge  of  the  fact 
when  he  took  his  deed. 

If  the  offered  evidence  was  not  admissible,  or,  when  admitted, 
would  not  sustain  the  action,  the  plaintiff  was  to  be  nonsuited. 

A.  Wiiwell^  for  the  plaintiff,  cited. 

As  to  rules  of  construction,  Waterhou9e  v.  Gibson^  4  Greenl. 
230 ;  Pride  v.  Lunt,  19  Maine,  115. 

As  to  the  admissibility  of  parol  evidence,  1  Greenl.  on  Ev. 
§§285,  288;  Pride  v.  Lunt^  supra;  Cierrish  v.  Tovme^  3  Gray, 
82-88;  Woods  v.  Sawiriy  4  Gray,  322;  Sargent  v.  Adams^  3 
Gray,  78. 

E.  Hale  ^  L.  A.  Emery^  for  the  defendant. 

DiCKERSON,  J.  Trespass  for  entering  the  plaintiff's  close  and 
cutting  and  carrying  away  the  grass.  The  cutting  and  carrying 
off  are  admitted.  The  plaintiff  claims  title  to  the  hcuB  through 
mesne  conveyances  from  the  levy  of  an  execution  against  James 
McGown.  The  validity  of  the  levy  is  admitted,  but  there  is  a 
variance  between  the  description  of  the  premises  in  the  levy,  and 
that  in  the  plaintiff's  deed.  Indeed,  it  is  admitted  that  the  descrip- 
tion in  the  levy,  unexplained,  does  not  cover  the  hem. 

The  northern  line  of  the  premises,  in  the  levy,  is*  described  as 
'*  beginning  at  the  south-west  comer  of  Peter  McGown's  lot,  thence 
running  easterly,  along  the  side  of  said  McGown's  lot."  The  locus 
is  described  as  "  bounded  on  the  north,  by  land  of  Edward  Mc- 
Gown."    The  case  finds  that  when  the  levy  was  made,  Peter 
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M cGown  owned  the  land  lying  north  of  the  land  levied  upon,  Ed- 
ward McGown  that  lying  south  of  it,  and  James  McGown,  the 
judgment  debtor,  the  land  lying  south  of  Edward  McGown's  lot ; 
so  that  the  land  levied  upon,  according  to  the  description  in  the 
levy,  was  land  of  Edward  McGown,  and  not  land  of  James  Mc- 
Gown, the  judgment  debtor. 

The  plaintiff  seeks  to  answer  this  objection  by  introducing  parol 
evidence  that  when  the  levy  was  made,  Peter  McGown  occupied 
the  Edward  McGown  lot  under  a  contract  to  purchase  the  same ; 
that  that  lot  was  known  and  called  the  Peter  McGown  lot,  and  that 
the  officer  actually  made  the  levy  upon  the  hcu8.  In  other  words, 
the  plaintiff  claims,  that  when  a  party  owns  one  piece  of  land  and 
occupies  another  piece  owned  by  another  person,  and  land  passed 
by  levy  or  conveyed  by  deed  is  described  as  bounded  on  his  "  lot," 
parol  evidence  is  receivable  to  show  that  the  land  he  occupied  was 
intended,  and  not  the  land  he  owned,  and  that  the  instrument  of 
conveyance  is  to  receive  this  construction. 

Levies  upon  real  estate  are  to  be  constinied  by  the  same  rules  as 
conveyances  by  deed.  As  the  proceeding  is  in  invitum^  the  lan- 
guage of  the  levy  is  to  be  construed  most  strongly  against  the  cred- 
itor and  his  grantees.  The  words  used  are  the  language  of  the 
creditor  whose  duty  it  is  to  ascertain  the  title  and  boundaries  of  the 
land  before  he  causes  the  levy  to  be  made.  The  court  will  give  to 
the  language  of  a  deed  or  levy  its  usual  signification  and  meaning, 
and  not  a  forced  or  unusual  construction  in  order  to  relieve  a  party 
from  the  effects  of  its  obvious  and  ordinary  import.  Provision  is 
made  by  law  for  recording  deeds  and  levies,  as  a  guide  for  pur- 
chasers and  creditoi's.  Such  record  shows  the  ownership,  and  not 
the  occupation.  Parties  upon  examining  the  record,  regulate  their 
action  accordingly,  and  have  a  right  to  rely  upon  the  accuracy  and 
permanency  of  the  description  of  the  premises  as  it  appears  of 
record.  The  insecurity  resulting  to  titles  to  real  estate,  from  giv- 
ing to  tlie  language  describing  the  premises  in  a  deed  or  levy  an 
exceptional  meaning,  or  allowing  it  to  be  changed  and  contradicted 
by  parol  evidence,  is  too  apparent  to  need  illustration  or  argument. 
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The  description  in  the  levy  under  consideration  is  by  monuments, 
courses,  and  distances,  and  is  easily  traceable  on  the  face  of  the 
earth.  The  use  of  the  word  "  lot,"  as  applied  to  a  division  or  par- 
cel of  land  is  quite  common  in  this  country,  if,  indeed,  it  was  not 
thus  fii;st  used  in  America.  The  expression,  A's  comer,  or  A's 
lot,  means  the  comer  of  A's  land,  or  the  lot  owned  by  him.  If  a 
more  restricted  meaning  is  intended,  appropriate^  qualifying  words 
are  used,  as  the  corner  of  land  in  the  occupation  of  A,  or  the  lot 
rented  to  him.  The  call  in  the  levy  is  for  "  the  south-west  comer 
of  Peter  McGown's  lot,"  and  "  the  line  of  said  McGown's  lot." 
The  corner  is  described  as  being  at  the  eastern  side  of  the  county 
road,  leading  from  Ellsworth  to  Bangor.  The  record  of  Peter  Mc- 
Gown's deed  shows  tliat  he  owns  land  at  the  comer  and  on  the  line 
indicated  in  the  levy.  Can  the  judgment  creditor  under  such  a 
levy,  maintain  his  title  to  other  land  than  that  described  in  the  levy, 
upon  introducing  parol  evidence  that  the  call  in  the  levy  was  for 
a  "  lot "  occupied,  but  not  owned  by  Peter  McGown,  and  that  the 
levy  was  actually  made  on  such  lot  ?  We  think  not.  To  allow 
this,  would  be  to  admit  parol  evidence  to  control  written  evidence, 
and  to  deprive  parties,  in  many  cases,  of  the  security  afforded  them 
by  the  law  requiring  levies  to  be  recorded.  The  creditor,  in  mak- 
ing his  levy,  called  for  Peter  McGown's  corner  and  lot,  meaning 
the  corner  to  which  his  land  came,  and  the  lot  he  owned  ;  neither 
he  nor  his  grantee  can  hold  title  to  other  land  under  this  levy,  upon 
proof  that  it  was  intended  to  bound  the  land  levied  upon  by  land, 
owned  by  Edward  McGown,  but  occupied  by  Peter.  Both  the 
judgment  creditor  and  his  grantees  are  concluded  from  maintaining 
such  claim  by  the  calls  in  the  levy.  Orosby  v.  Parker^  4  Mass.  113 ; 
Wellfleet  v.  Truro,  9  Allen,  137 ;   Wiswell  v.  MaHin,  54  Me.  270. 

Plaintiff  nonsuit 

Appleton,  C.  J.;    Cutting,  Kent,  and  Danforth,  JJ.,  con- 
curred. 
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WiNSLOw  Bates,  administrator,  V8,  Lemuel  T.  Avert. 
Iruolvenq/  of  estate—what  is  proper  evidence  of.    Practice, 

The  only  proper  evidence  of  the  insolvency  of  the  estate  of  a  deceased  person  is 
the  documentary  eiridence  from  the  probate  office. 

But  where  the  report  of  the  evidence  shows  that  the  administrator  testified  with, 
out  objection,  that  "  the  estate  was  represented  insolvent,  Aug.  4, 1868; "  that  "a 
license  from  the  judge  of  probate  to  sell  the  real  estate  was  issued  '*  on  the 
same  day;  and  the  report  stipulates  that  if  upon  the  foregoing  facts  and  evi- 
dence, the  action  is  maintainable,  a  new  trial  is  to  be  granted,  then  for  the 
purpose  of  determining  whether  or  not  the  action  is  maintainable,  the  court 
will  regard  the  insolvency  as  an  admitted  fact 

On  Report. 

Trespass  quare  clausum,  and  de  bonis,  and  waste,  set  forth 
in  four  counts,  alleging  the  trespass  on  Dec.  2,  1867,  and  divers 
other  succeeding  days.  Writ  dated  Aug.  13,  1868.  Plea,  gen- 
eral issue  and  brief  statement. 

1.  The  defendant  says  that  the  plaintiff  ought  not  to  have  or 
maintain  his  action  aforesaid,  because  the  alleged  trespass  was  to 
real  estate  quare  clauBum  fregit^  and  subsequent  to  the  death  of  the 
pkintiff '&  intestate,  as  appears  by  his  writ  and  declaration. 

2.  The  defendant  further  says,  he  and  those  under  whom  he 
claims  have  been  in  notorious,  exclusive,  and  adverse  possession  for 
a  period  more  than  twenty  years  previous  to  the  trespass  alleged 
in  plaintiff's  writ,  and  have  occupied  the  same  as  a  wood-lot. 

3.  The  defendant  says  that  he  has  been  in  actual  possession  of 
the  premises,  described  in  the  plaintiff's  writ  and  declaration,  for 
the  term  of  six  years,  before  the  commencement  of  this  action,  and 
that  therefore  he  is  entitled  to  betterments. 

4.  That  the  plaintiff,  previous  to  the  commencement  of  this  ac- 
tion, made  no  demand  of  the  defendant,  or  those  under  whom  he 
claims,  for  the  possession  of  the  property  described,  or  gave  any 
notice  to  the  defendant  or  those  under  whom  he  claims. 

5.  The  defendant  denies  that  the  plaintiff  was  duly  and  legally 
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appointed  administrator,  and  that  he  was  not  a  public  administrator 
at  the  time  of  commencement  of  this  action. 

6.  That  there  was  no  representation  of  insolvency,  nor  commis- 
sioners of  insolvency  appointed,  and  that  there  were  no  debts  due 
from  the  estate  of  the  said  deceased,  mentioned  in  the  plaintiff's 
writ. 

7.  He  denies  that  plaintiff's  intestate  ever  had  any  title  to  said 
real  estate,  as  described  in  the  plaintiff's  declaration. 

8.  That  if  any  damage  or  trespass  was  committed,  it  was  subse- 
quent to  the  decease  of  the  plaintiff's  intestate,  and  at  a  time  when 
there  was  no  administrator  on  said  intestate's  estate. 

The  plaintiff  put  in  the  title  of  his  intestate,  being  a  deed,  dated 
Nov.  6,  1832,  duly  acknowledged  and  recorded. 

The  plaintiff  testified  that  he  was  appointed  administrator  of  the 
estate  of  Michael  Donovan,  Jan.  6, 1868.  He  also  testified,  with- 
out objection,  to  the  acts  of  tresspass ;  that  "  the  estate  was  repre- 
sented insolvent,  Aug.  4,  1868,"  and  that "  a  license  from  the  judge 
of  probate,  to  sell  the  real  estate,  was  issued  Aug.  4,  1868." 

After  the  evidence  was  all  in,  the  case  was  taken  from  the  jury, 
to  be  reported  to  the  full  court,  to  settle  the  law,  with  the  stipula- 
tion that  '•  if  upon  the  foregoing  facts  and  evidence  the  action  is 
maintainable,  a  new  trial  is  to  be  granted ;  otherwise,  a  nonsuit  to 
be  entered." 

J.  ^  Gr.  F.  Granger^  for  the  plaintiff. 

A,  M,  Nichols  for  the  defendant,  cited  I)pnkwater  v.  Drinkwater^ 
4  Mass.  853  ;  Tayhr  v.  Taumsend,  8  Mass.  414  ;  R.  S.  c.  66,  §  21 ; 
Thompson  v.  Dtfer^  55  Maine,  103';  Dean  v.  Dean^  8  Mass.  258. 

Walton,  J.  An  administrator  may  recover  damages,  in  an  ac- 
tion of  trespass,  of  a  person  committing  waste  or  trespass  on  the 
lands  of  the  deceased,  when  the  estate  is  insolvent.  R.  S.  c.  66, 
§  20. 

But  in  this  case,  the  defendant  denies  that  there  is  any  evidence 
that  the  estate  of  the  deceased  is  insolvent ;  he  says  that  the  only 
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proper  evidence  of  insolvency  is  the  documentary  evidence  from 
the  probate  office. 

Such  is  undoubtedly  the  law  ;  but  in  this  case  the  administrator 
was  allowed  to  state  without  objection,  that  "  the  estate  was  repre- 
sented insolvent  Aug.  4,  1868 ;"  and  that  "  a  license  from  the 
judge  of  probate  to  sell  the  real  estate  was  issued  Aug.  4,  1868 ;" 
and  the  conclusion  of  the  report  is,  that  "  if,  upon  the  foregoing 
facts  and  evidence,  the  action  is  maintainable,  a  new  trial  is  to  be 
granted ;  otherwise  a  nonsuit  is  to  be  entered." 

In  this  state  of  the  case,  it  seems  to  us  that,  for  the  purpose  of 
determining  whether  or  not  the  action  is  maintainable,  we  are  to 
regard  it  as  an  admitted  fact,  that  the  estate  is  insolvent. 

We  see  no  difficulty  in  maintaining  the  action  if  the  estate  is, 
in  fact,  insolvent.  Action  to  stand' for  triaL 

Appleton, C.  J.;  Cutting, Kent,  Dickerson,  and  Danforth, 
JJ.,  concurred. 


Mason  G.  Webb  and  others  vs.  Donald  M.  Stuart. 

eg     3m| 

96  8fl8|  Contract — consideration-^mutuaUty.    Statute-Construction  of. 

In  the  trial  of  an  action  of  assumpsit,  on  an  account  annexed,  the  defendant  offered 
in  evidence  an  unsealed,  written  aj^reement,  signed  by  the  plaintiff  and  five 
other  creditors  of  the  defeadant,  therein  stipulating  to  "  take  fifty  per  cent  of 
the  amount  due  us  in  full,  for  account  against "  him;  and  oral  evidence  that 
the  defendant,  prior  to  the  commencement  of  this  suit,presented  to  theplaintifib 
the  draft  of  a  third  person,  of  an  amount  equal  to  fifty  per  per  cent  of  the  ac- 
count in  suit,  and  claimed  a  receipt  in  full;  hut  that  the  plalntiffis  refused  to 
accept  the  draft  and  give  the  receipt ;  Heldf  (1)  That  the  evidence  disclosed  no 
consideration  for  or  a  mutuality  in  the  written  agreement;  and  (2)  That  the 
defense  was  not  within  B.  S.  c.  82,  §  38. 

On  Report. 

Assumpsit  on  an  account  annexed  for  merchandise,  sold  and  de- 
livered Nov.  18,  1868.     The  sale  and  delivery  admitted. 
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In  defense,  the  defendant  offered  an  unsealed,  written  agreement, 
executed  on  Feb.  15, 1869,  by  the  plaintiffs  and  five  other  creditors 
of  the  defendant.  The  tenor  of  the  agreement  was  as  follows : 
"  We^  the  undersigned,  agree  to  take  fifty  per  cent  of  the  amount 
due  us  in  fiiU,  for  account  against  D.  M.  Stuart." 

It  appeared  that  a  few  days  before  the  date  of  the  writ,  a  draft  of 
M.  Young  for  fifty  per  cent  of  the  account  in  suit,  was  presented 
to  the  plaintiffs,  and  a  receipt  in  full  claimed ;  but  that  the  plain- 
tiffs refused  to  accept  the  draft  and  give  such  receipt,  on  the  ground 
that  the  defendant  had  agreed  to  pay  the  other  fifty,  per  cent  to 
their  attorney. 

If  the  agreement  was  not  a  defense,  the  defendant  to  be  de- 
faulted. 

Oeo.  S.  Peters^  for  the  plaintiffs. 

A,  Wiswell^  for  the  defendant. 

Kent,  J.  It  is  admitted  that  the  goods  sued  for,  were  sold  and 
delivered  to  the  defendant  by  the  plaintiffs,  at  the  price  named.  In 
defense  the  defendant  offers  a  paper,  not  under  seal,  signed  by  the 
plaintifis  and  five  other  creditors  of  defendant,  of  which  the  follow- 
ing is  a  copy :  "  We  the  undersigned  agree  to  take  fifty  per  cent  of 
the  amount  due  us  in  full,  for  account  against  D.  M.  Stuart,  Ells- 
worth." It  is  agreed  that  this  paper  was  signed  by  the  plaintiffs, 
before  the  commencement  of  this  suit.     The  defendant  is  willing 

o 

to  be  defaulted  for  fifty  per  cent  of  the  debt.  The  plaintiffs  claim 
judgment  for  the  whole. 

This  agreement  is  not  technically  a  release.  It  is  not  under 
seal.  It  does  not  purport  to  be  a  release,  but  at  most,  it  is  an 
agreement  to  release  upon  payment.  There  is  no  consideration 
expressed  or  proved,  moving  from  defendant.  No  mutuality.  The 
defendant  does  not  promise  on  his  part.     Nothing  has  been  paid. 

At  common  law,  which  has  been  recognized  often  in  this  State, 
before  the  enactment  of  the  statute  of  1851,  it  is  well  settled,  that 
a  pa3rment  of  a  part  of  a  debt,  made  in  money,  does  not  operate  to 
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extinguish  the  whole  debt,  although  it  be  received  as  a  payment  in 
full,  and  a  full  discharge  be  given.  Bailey  v.  Day,  26  Me.  88  ; 
WhiU  v.  Jordan,  27  Me.  370. 

The  only  change  from  this  doctrine,  by  the  statute  of  this  State 
(R.  S.  1857,  c.  82,  §  44;  R.  S.  1871,  c.  82,  §  88),  is  that  "no 
action  shall  be  maintained  on  a  demand,  settled  by  a  creditor  or  his 
attorney,  intrusted  to  collect  it,  in  fall  discharge  of  it,  by  the  receipt 
of  money  or  other  valuable  consideration,  however  small." 

In  this  case  there  has  been  no  money  received,  or  any  valuable 
consideration. 

The  draft  of  a  third  party  for  fifty  per  cent  of  the  debt  was 
no  payment,  as  the  plaintiffs  declined  to  receive  it.  It  was  no 
tender,  not  being  money,  and  because  a  receipt  in  falj  was  claimed. 

We  cannot  find  in  the  case  any  evidence,  which  brings  the  de- 
fense within  the  language  of  the  statute.  That  requires  that  the 
demand  should  be  settled,  and  fully  discharged,  by  the  actual  re- 
ceipt of  money  or  some  valuable  consideration. 

According  to  the  agreement  of  the  parties,  the  entry  must  be 
Drfendant  defaulted  for  the  whole  amount 

claimed  in  the  hill  annexed  to  the  writ. 

Appleton,  C.  J. ;  Cutting,  Walton,  Dickerson,  and  Dan- 
FORTH,  JJ.,  concurred. 


Sampson  Reed  and  others  V6.  Joseph  P.  Fish. 
Quaraaty  —  coiMtrucUon  of, 

Upoa  the  defendant's  written  guaranty  of  the  foUowing  tenor,—"  Oct  14, 1860. 
Let  the  bearer  bay  merchandise  to  the  amount  of  two  or  three  hundred  dol- 
lars, on  six  months,  and  I  wiU  see  you  paid,"— the  plaintifi^  sent  to  the  bearer 
merchandise  to  the  amount  of  two  hundred  and  thirty  doUars  and  thirty 
cents,  and  in  November  and  December  following,  one  hundred  and  ten  dol- 
lars' worth  more,  Held^  That  the  defendant's  liability  was  limited  to  the  first 
bill  of  goods. 
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On  facts  agreed. 

Assumpsit  on  the  following  writing,  signed  by  the  defendant. 

**  Boston,  Oct.  14,  1860.  Messrs.  Reed,  Cutler  &  Co.  Please 
let  the  bearer,  Mr.  W.  P.  Mansfield,  buy  merchandise  to  the 
amount  of  two  or  three  hundred  dollars,  on  six  months,  and  I  will 
see  that  you  have  your  pay." 

The  writ  was  dated  Sept.  25, 1861.     Plea,  general  issue. 

The  plaintiffs'  account  against  Mansfield  consisted  of  merchan- 
dise, 6  months,  Oct.  16,  1860,  «230.30 ;  Nov.  8, 1860,  do.  $24.16 ; 
Nov.  24, 1860,  do.  $14.25 ;  Dec.  2,  1860,  do.  $68.99 ;  Dec.  21, 
1860,  do.  $2.30,  making  in  all,  $340. 

It  appeared  that  the  merchandise  charged  in  the  account  was 
sent  to  Mansfield  upon  the  guaranty,  that  it  was  all  received  by 
him  and  never  paid  for. 

Several  letters  passed  between  the  parties,  which  it  is  unneces- 
sary to  report. 

The  court  were  to  draw  inferences  as  a  jury  might,  and  render 
legal  judgment  in  the  case. 

Joseph  Williamson^  for  the  plaintiffs. 

W.  Q-.  Crosby^  for  the  defendant. 

Walton,  J.  The  first  question  is  whether  the  guaranty  de- 
clared on  is  to  be  regarded  as  continuous  or  confined  to  a  single 
bill  of  goods.  We  are  inclined  to  think  that  the  parties  mijst  have 
understood  that  it  was  limited  to  a  single  purchase.  The  credit  to 
be  given  is  precise, — six  months ;  the  amount  of  merchandise  is  not 
80  specific, — "  to  the  amount  of  two  or  three  hundred  dollars,"  is 
the  language  used.  Carefully  considering  the  language  of  the 
whole  instrument,  it  seems  to  us  that  it  must  have  been  intended 
for  a  single  transaction ;  to  the  purchase  of  a  single  bill  of  goods ; 
the  amount  of  which  had  been  approxunately,  but  not  precisely, 
estimated ;  but  the  term  of  credit  for  which  had  been  precisely 
agreed  upon.  •  The  defendant's  liability,  therefore,  if  liable  at  all, 
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is  limited  to  the  first  bill  of  goods  purchased,  which  amounted  to 
$230.30. 

The  next  question  is  one  of  fact.  The  defendant  says  he  is  not 
liable  for  any  sum,  as  he  had  no  notice,  within  a  reasonable  time, 
of  the  amount  of  merchandise  sold  on  his  guaranty.  It  is  unnec- 
essary to  determine  whether,  in  a  case  like  this,  where  the  guar- 
anty is  limited  to  a  single  transaction,  and  the  amount  of  the  bill  is 
limited,  and  the  term  of  credit  to  be  given  precise^ — notice  of  the 
amount  is  necessary ;  for  the  evidence  satisfies  us,  as  matter  of 
fact,  that  the  defendant  was  present  when  the  order  for  the  goods 
was  given,  that  he  saw  a  written  memorandum  of  the  articles  be- 
fore they  were  ordered,  and  knew  all  about  the  amount,  except, 
perhaps,  tliat  the  price  of  each  article  had  not  been  carried  out  and 
footed  up ;  and  on  the  very  day  that  the  six  months  expired,  the 
plaintiffs  wrote  the  defendant  and  stated  to  him  the  precise  amount, 
namely,  $230.30 ;  and  informed  him  that  they  should  look  to  him 
for  their  pay.  This  objection,  therefore,  is  not  well  founded  in 
fact.  We'  are  satisfied  that  the  defendant  had  notice  that  his  guar- 
anty was  accepted  and  relied  upon  at  the  time  it  was  given.  We 
are  also  satisfied  that  he  then  had  notice,  sufficiently  accurate  for 
all  practical  purposes,  of  the  amount  of  the  bill.  We  are  also  sat- 
isfied that  he  was  notified  on  the  very  day  that  the  credit  expired, 
that  the  principal  debtor  had  not  paid  the  bill,  and  that  they  should 
look  to  him  for  their  pay.  Very  clearly,  therefore,  no  defense  can 
be  made  founded  on  the  want  of  notice. 

Judgment  for  plaintiffs  for  ^230.30, 

and  interest  from  April  16, 1861. 

Appleton,  C.  J.;  Cutting,  Kent,  Dickerson,  and  Dan- 
FORTH,  JJ.,  concurred. 
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Theodore  Cart  and  others,  in  equity,  vs.  Nelson  Herrin. 
Witneaa^competency  of  before  a  master  in  chancery.    StatutS'-constructUm  of. 

In  a  bill  in  equity  brought  by  the  heirs  of  a  deceased  mortgager  to  redeem  his 
mortgage,  the  defendaut  is  not  a  competent  witness  to  testify,  before  a  master, 
for  what,  and  under  what  circumstances,  his  receipt  to  the  deceased  offered  in 
evidence,  by  the  plaintiffs,  was  given. 

In  c.  132  Pub.  Laws  of  1870  (B.  S.  c.  82,  §  87,  clause  iv.),  providing,  that  in  an  ac- 
tion by  or  against  an  executor,  administrator,  or  other  legal  representative  of 
a  deceased  person,  in  which  his  account  books  or  other  memoranda  are  used 
as  evidence  on  either  side,  the  other  party  may  testify  in  relation  thereto,— the 
phrase,  **  other  memoranda,"  means  memoranda  made  by  the  deceased  only; 
and  it  does  not  include  receipts  given  by  the  adverse  party  to  the  deceased  in 
his  life-time. 

On  exceptions. 

Biix  IN  EQUITY  by  the  plaintiffs,  as  heirs  at  law  of  Shepard 
Gary,  late  of  Houlton,  in  this  county,  deceased,  to  redeem  a  mort- 
gage of  certain  lands  dated  Nov,  22,  1854,  and  given  by  Shepard 
Gary  to  the  defendant. 

The  case  was  given  to  G.  P.  Stetson,  Esq.,  master,  who,  after 
hearing  the  parties,  made  his  report  to  the  court  at  the  February 
term,  1871. 

It  appeared  from  the  report,  that  among  other  evidence  intro- 
duced before  the  master,  the  plaintiffs  put  in  two  receipts  signed  by 
the  defendant,  one  dated  March  13,  1858,  and  the  other  Nov.  1, 
1858,  of  the  following  tenor: 

"  $400.  Received  four  hundred  dollars  from  S.  Gary  on  account 
of  interest." 

"  $700.  Received  of  S.  Gary,  seven  hundred  dollars  on  note 
Lock  to  Sumner  Whitney." 

That  the  defendant,  a  witness  in  his  own  behalf,  was  asked  by 
his  counsel  the  following  questions : 

1.  Please  state  the  circumstances  under  which  the  seven  hundred 
dollar  receipt  was  given ;  and  for  what  it  was  given ;  and  what 

VOL.  ux.  24 
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was  the  agreement  between  the  witness  and  the  deceased  at  the 
time  the  receipt  was  given,  respecting  its  appropriation  ? 

That  the  question  was  seasonably  objected  to  by  the  plaintifis, 
but  the  objection  was  overruled  by  the  master,  and  the  witness 
answered : 

"  Shepard  Cary  gave  me  a  note  signed  by  Sumner  Whitney  for 
$1,000.  I  collected  it.  I  had  the  money,  and  he  wanted  I  should 
let  him  have  $300,  and  give  him  a  receipt  for  the  balance,  the 
$700  was  to  go  for  extra  interest.  I  went  to  Bangor  with  Mr. 
Lock  and  received  payment  there.  Whitney  note  was  collected 
three  or  four  weeks  before  date  of  receipt.  I  let  him  have  the 
$300.  It  was  first^  agreed  that  the  whole  $1,000  should  go  that 
way." 

2.  '*  Please  state  the  circumstances  under  which  the  receipt  for 
$400  of  March  13,  1858,  was  given.  What  was  the  agreement 
between  yourself  and  Mr.  Cary  at  the  time,  with  reference  to  the 
appropriation  of  the  amount,  for  what  was  it  paid  ?" 

The  plaintiffs  also  seasonably  objected  to  this  question,*  but  the 
objection  was  overruled,  and  the  witness  answered  : 

"  I  called  upon  Mr.  Cary  to  pay  me  some  interest,  and  he  gave 
me  this,  to  be  applied  for  extra  interest." 

Before  the  examination  of  Herrin,  as  a  witness,  the  plaintiffs 
and  other  witnesses  in  their  behalf  had  testified  to  facts  and  state- 
ments of  the  defendant,  which  occurred  since  the  death  of  the 
plaintiffs'  ancestor,  Shepard  Cary,  who  deceased  Aug.  9, 1866 ; 
but  they  did  not  testify  to  facts  which  happened  prior  to  his  death. 
And  the  plaintiffs  had  put  in  evidence,  also,  the  notes  mentioned 
and  claimed  that  they  and  the  receipt  should  be  allowed  on  the 
mortgage  note  before  Herrin  had  testified. 

Upon  the  presentation  of  the  master's  report,  the  plaintiffs  moved 
that  it  be  set  aside ;  that  further  proceedings  be  stayed  thereon, 
until  the  further  order  of  the  court ;  and  that  it  be  recommitted 
for  the  reason  that  the  defendant  was  permitted  to  testify  in  answer 
to  the  questions  above  mentioned. 

The  presiding  judge,  pv/on/wr,  overruled  the  motions,  and  the 
plaintiffs  alleged  exceptions. 
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Madigan  ^  Donworth^  and  Powers^  for  the  plaintiffs. 
A.  W,  Paine^  for  the  defendant. 

DiCKERSON,  J.  The  plaintiffs  bring  this  bill  as  heirs  of  the  late 
Shepard  Gary,  deceased,  to  redeem  a  mortgate  given  by  him  to 
the  defendant.  The  case  was  committed  to  a  master  whose  report 
was  presented  for  acceptance  at  the  February  term  of  the  supreme 
judicial  court  for  the  county  of  Aroostook,  a.  d.  1871.  The  plain- 
tiffs made  a  motion  to  set  aside  the  report  and  have  it  recommit- 
ted, but  the  presiding  justice  overruled  the  motion,  ^ro/orma,  and 
ordered  the  report  to  be  accepted,  and  the  plaintiffs  excepted. 

The  principal  question  reserved  is,  whether  the  master  properly 
allowed  the  defendant  to  testify  to  fects  that  transpired  prior  to  the 
death  of  the  plaintiffs'  ancestor,  against  their  objection. 

The  correctness  of  this  ruling  is  attempted  to  be  maintained  on 
two  grounds : 

I.  Because  it  is  in  accordance  with  the  rules  of  evidence  in 
equity  proceedings.  The  rules  of  evidence  are,  in  general,  the 
same  in  equity  as  they  are  at  law,  both  as  to  the  competency  of 
witnesses  and  other  evidence.  It  is  true,  that  when  the  parties  to 
a  bill  in  equity  are  merely  nominal  or  fiduciary,  or  the  facts  de- 
pend solely  upon  the  knowledge  of  the  parties,  and  oath  is  so  bal- 
anced against  oath  that  it  becomes  necessary  to  determine  the 
degree  of  credit  to  be  given  to  the  parties,  it  is  competent  to  exam- 
ine both  parties,  not  as  witnesses  for  themselves  or  each  other,  but 
to  enlighten  the  conscience  of  the  court.  In  other  cases,  too,  par- 
ties may  be  examined  by  mutual  consent,  under  the  discretion  of 
the  court.  But  it  is  never  competent  for  a  master  in  chancery  to 
examine  a  party  against  the  objection  of  the  adverse  party,  when, 
from  the  position  of  the  parties,  such  examination  would  give  that 
party  an  undue  advantage  over  the  other.     8  Greenl.  Ev.  §  338. 

The  plaintiffe  are  parties  in  interest,  and  might  be  greatly  preju- 
diced by  the  testimony  of  the  defendant,  not  only  as  to  facts  that 
took  place  prior  to  the  death  of  their  ancestor,  but  which,  also, 
were  peculiarly  within  his  knowledge.     The  ruling  of  the  master 
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in  admitting  the  defendant  to  testify  against  the  objection  of  the 
plaintiflFs  was  not  in  accordance  with  the  rules  of  evidence  in  equity- 
proceedings.  Nor  is  it  allowable  under  the  R.  S.  of  1 857,  c.  82, 
§83. 

II.  It  is  also  claimed,  that  the  ruling  is  authorized  by  the  statute 
of  1870,  c.  132.  That  act  is  as  follows :  "  In  an  action  by  or 
against  an  executor,  administrator,  or  other  legal  representative  of 
a  deceased  person,  in  which  his  account  books  or  other  memoranda 
are  used  as  evidence  on  eitlier  side,  the  party  may  testify  in  rela- 
tion thereto." 

The  question  naturally  arises  ;  what  "  memoranda  "  are  intended 
by  the  statute  ?  Is  it  the  memoranda  of  the  deceased  person 
only,  or  the  memoranda  of  either  party  ?  Or  is  the  language  "  other 
memoranda,"  broad  enough  to  include  any  memoranda,  that  ai^e  used 
in  evidence  by  either  party  ?  If  the  statute  means  memoranda  of 
the  deceased  person  only,  is  it  limited  to  memoranda  made  by  such 
person,  or  does  it  extend,  also,  to  meiAoranda  made  by  the  other 
party,  which  was  the  property  of  the  deceased  person,  Dr  in  his 
possession  ?  It  is  clear,  tliat  when  the  memoranda,  contemplated 
by  the  statute,  whatever  it  is,  is  used  in  evidence  by  one  party,  the 
other  party  is  a  competent  witness  "in  relation  thereto."  In  this 
respect  the  right  of  the  parties  to  testify  is  correlative.  It  is  obvi- 
ous from  this  provision,  that  it  is  not  the  purpose  of  the  statute  to 
give  one  party  an  undue  advantage  over  the  other,  which  would  be 
the  case,  if  the  memoranda,  mentioned  in  the  statute,  include  mem- 
oranda made  by  one  other  than  the  deceased  person,  since  to 
allow  such  party  to  testify  to  his  own  writing,  when  introduced  by 
the  representative  party,  would,  in  effect,  be  .to  give  him  the  exclu- 
sive right  of  explaining  such  writing,  the  right  of  the  representative 
party  to  testify  in  relation  to  a  writing  that  he  is  a  stranger  to 
being  wholly  nugatory. 

By  the  law  as  it  stood  before  the  act  of  1870,  when  the  books  or 
other  memoranda  of  a  deceased  person  were  used  in  evidence  in 
an  Action  by  or  against  his  legal  representative,  the  adverse  party 
was  excluded  from  being  a  witness.     The  object  of  that  statute 
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was  to  remove  this  disability  in  such  cases,  so  that  the  living  as 
well  as  the  dead  may  be  heard  upon  a  subject  in  which  both  were 
originally  alike  interested.  The  "  memoranda  "  mentioned  in  the 
statute  means  the  memoranda  made  by  the  deceased  person.  The 
colloction  of  the  words  of  the  statute,  as  well  as  the  reason  for  such 
provision,  warrant  this  construction.  If  we  insert  "his"  before 
"  other  "  the  meaning  of  the  statute  will  not  be  changed,  but  ren- 
dered more  obvious  ;  that  qualifying  word  was  undoubtedly  omitted 
in  the  statute  to  avoid  its  repetition.  The  omission  of  the  comma 
after  "  books "  in  the  punctuation  indicates  this  construction.  If 
other  memoranda  than  those  made  by  the  deceased  person  had  been 
intended,  the  language  would  have  been,  "  or  any  other  memo- 
randa." The  meaning  of  the  statute  is  the  same  as  though  it  read 
"  his  books  or  his  other  memoranda." 

To  apply  the  provisions  of  this  statute  to  memoranda  made  by 
the  surviving  party  interested  in  it,  would  be  to  subject  his  admin- 
istrator, to  the  same  disadvantage  practically,  that  the  adverse 
party  was  under,  in  such  cases,  before  the  statute  was  passed.  It 
was  not  the  purpose  of  this  statute  to  transfer  an  existing  burden 
from  one  party  to  the  other,  but  to  remove  it  entirely.  Nor  if  we 
supply  the  word  "  his,"  would  the  phrase,  "  his  other  memoranda," 
include  the  memoranda  made  by  the  adverse  party,  which  might  be 
the  property  of  the  deceased  person  at  the  time  of  his  death,  any 
more  than  the  words  *'  his  books,"  include  books  made  by  the  other 
party,  but  owned  by  the  person  deceased.  Whether  we  consider 
the  language  of  the  statute,  the  difficulty  to  be  remedied,  or  the 
purpose  to  be  accomplished,  the  only  rational  conclusion  is  that  the 
words  '*  other  memoranda  "  are  intended  to  apply  only  to  memo- 
randa made  by  the' person  deceased.  The  statute  of  1870  affords  no 
warrant  for  admitting  the  testimony  of  the  defendant. 

As  the  other  doings  of  the  master  complamed  of  related  to  the 
evidence  improperly  admitted,  it  is  unnecessary  to  consider  that 
branch  of  the  exceptions.  Hxceptions  sit9tamed. 

Appleton,  C.  J. ;  Cutting,  Kent,  Walton,  and  Danforth, 
JJ.,  concurred. 
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State  of  Maine  vs.  John  G.  Bunker. 
Town  way — exUtence  o/,  how  proved.    Instruction. 

The  exUtence  of  a  town  way,  may  be  established  by  evidence  other  than  the 
record  of  the  laying  out  of  the  same  by  the  municipal  officers. 

In  the  trial  of  a  complaint  for  a  nuisance,  by  obstructing  a  town  way  by  a  fence, 
the  instruction,  That  if  the  Jury  found  there  was  at  the  time  of  the  acts  charged, 
and  had  been  for  more  than  twenty  years  before,  a  road  or  way  open  to  the 
whole  public  without  limitation  or  restriction;  and  it  was  in  fact  so  used  by 
travelers  on  foot  or  with»horses  and  carriages  during  all  that  time;  and  was 
recognized  as  such  public  way  by  the  town,  by  expending  money  on  it  for  re- 
pairs during  all  those  years,— then  it  was  such  a  highway,  public  road,  or 
way,  as  the  law  would  regard  as  sufficiently  proved  to  sustain  the  complaint 
on  this  point,  is  unexceptionable. 

On  exceptions. 

Complaint  under  R.  S.  of  1857,  c.  17,  §  1  (R.  S.  c.  17,  §  5), 
for  erecting  and  continuing  a  certain  fence  upon  "  a  certain  public 
highway  and  traveled  road  "  (or,  as  it  is  expressed  in  the  second 
count,  a  "  certain  street ")  in  Cranberry  Isles,  in  this  county, 
whereby  it  was  obstructed  and  incumbered,  to  the  common  nuisance 
of  all  the  citizens  of  this  State  passing  thereon. 

The  complaint  came  up  by  appeal  from  the  police  court  of  Ells- 
worth. 

It  appeared  that  the  way  in  question  was  on  the  Great  Cran- 
berry Island,  in  the  town  of  Cranberry  Isles,  extending  across  the 
entire  length  of  the  island,  but  not  connected  by  a  bridge  or  other- 
wise with  any  other  road  or  way  in  that  or  any  other  town. 

There  was  no  evidence  of  any  laying  out  of  the  way ;  but  the 
government  offered  evidence  tending  to  show  that  the  way  had  for 
thirty  to  forty  years,  been  an  open  road  or  way,  with  well-defined 
limits,  and  used  by  the  citizens  and  the  public  as  a  pubhc  way,  in 
the  same  manner  and  to  the  same  extent  as  town  ways  and  high- 
ways are  used.  Also,  evidence  tending  to  prove  that  the  defendant 
had  obstructed  the  same  as  charged. 


Digitized  by 


Google 


HANCOCK  COUNTY.  367 

State  V.  Banker. 

The  defendant  contended  that  no  legal  way  had  been  shown,  and 
that  therefore  he  was  not  liable  under  the  complauit,  even  if  he 
did  do  the  acts  complained  of.  Upon  this  point,  the  presiding 
judge  instructed  the  jury, — 

That  if  they  found  there  was  at  the  time  of  the  acts  complained 
of  and  charged,  and  had  been  for  more  than  twenty  years  before, 
a  road  or  way  open  to  the  whole  public  without  limitation  or  re- 
striction ;  and  it  was,  in  fact,  so  used  by  travelers  on  foot  or  with 
horses  and  carriages  during  all  that  time  ;  and  was  recognized  as 
such  public  way  by  the  town,  by  expending  money  on  it  for  re- 
pairs, during  all  those  years, — then  it  was  such  highway  or  public 
road  or  way,  as  the  law  would  regard  as  sufficiently  proved  to  sus- 
tain the  complaint  on  this  point. 

The  verdict  was  gvjilty ;  and  the  respondent  alleged  exceptions. 

A.  Wiswell^  for  the  respondent. 

T.  B.  Beedy  attorney-general,  and  L.  A.  Eraery^  county-attorney, 
for  the  State. 

Appleton,  C.  J.  By  R.  S.  1857,  c.  17,  §  1,  "  the  obstructing 
or  incumbering  by  fences,  buildings,  or  otherwise  the  highways, 
private  ways,  streets,  alleys,  commons,  common  landing-places,  or 
burying-grounds,'  shall  be  deemed  nuisances,  within  the  limitations 
and  exceptions  hereafter  mentioned."  The  limitations  and  excep- 
tions do  jiot,  however,  aflfect  the  questions  presented  for  adjudication. 

The  complaint,  on  the  trial  of  which  the  defendiyit  was  found 
guilty,  alleges  the  obstructing  and  incumbering  "  a  public  highway 
and  traveled  road  "  and  ''  a  certain  street "  in  the  town  of  Cran- 
berry Isle. 

There  was  no  proof  of  the  laying  out  of  the  road,  but  the  gov- 
ernment offered  to  show  that  this  road  or  way  had,  for  thirty  or 
forty  years,  been  an  open  way  or  road,  with  well-defined  limits,  and 
used  by  the  citizens  and  the  public  in  the  same  manner  and  to  the 
same  extent  as  town  ways  and  highways  are  used. 

The  presiding  judge  instructed  the  jury  that  if  they  found  there 
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was  at  the  time  of  the  acts  complained  of  and  charged  and  had 
been  for  more  than  twenty  years  before,  a  road  or  way  open  to  the 
whole  public  without  limitation  or  restriction,  and  it  was,  in  fact,  so 
used  by  travelers  on  foot  or  with  horses  and  carriages  during  all 
that  time,  and  was  recognized  as  such  public  way  by  the  town,  by 
expending  money  on  it  for  repairs  during  all  those  years,  then  it 
was  such  a  highway  or  public  road  or  way  as  the  law  would  re- 
gard as  sufficiently  proved  to  sustain  the  complaint  on  this  point. 

To  this  ruling  exceptions  were  duly  alleged,  and  the  only  ques- 
tion presented  is  as  to  their  correctness,  in  not  requiring  record  evi- 
dence of  the  laying  out. 

By  R.  S.  c.  1,  rule  vi, "  The  word  highway  may  include  a  county 
bridge,  county  road,  or  county  way." 

Highways  extend  from  one  town  into  another,  and  are  laid  out 
by  the  county  commissioners.    R.  S.  c.  18,  §  1. 

Town  and  private  ways  are  wholly  within  the  limits  of  the  town, 
and  are  laid  out  by  tlie  municipal  authorities.    R.  S.  c.  18,  §  18. 

The  road  in  question,  being  wholly  within  the  limits  of  an  island, 
is  a  town  way. 

In  Commontvealih  v.  Newbury^  2  Pick.  51,  it  was  decided  that 
the  user  of  a  way  by  the  inhabitants  of  the  town  where  it  lies  and 
of  the  adjacent  towns,  was  not  sufficient  to  establish  it  as  a  town 
way  on  the  presumption  of  an  ancient  laying  out  or  grant.  But 
on  this  the  court  were  divided.  In  Commonwealth  v.  Law^  3  Pick* 
409,  it  was  held,  that  the  establishment  of  a  public  town  way  could 
not  be  presumed  from  an  user  of  any  length  of  time.  In  Stedman 
V.  Souihbridge^  17  Pick.  162,  a  suit  was  brought  against  the  de- 
fendant town  for  a  defect  in  a  town  way.  The  plaintiff  offered  ev- 
idence, subject  to  the  defendant's  objection,  that  it  was  an  ancient 
road  used  by  the  town  and  public,  and  kept  in  repair  by  the  pub- 
lic, having  first  failed  in  his  attempt  to  prove  any  location  by  the 
town  officers.  The  exceptions  to  the  admission  of  evidence  were 
overruled,  "  It  is,  perhaps,  too  much  to  say,"  observes  Shaw,  C.  J., 
"  that  such  a  way  (or  town  way)  or  any  other  kind  of  easement, 
cannot  be  thus  proved ;  but  it  would  be  manifestly  difficult,  because, 
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in  general,  the  facts  which  would  tend  to  prove  the  existence  of 
such  a  way  would  prove  the  larger  easement  of  a  public  highway. 
...  As  a  town  way  may  have  a  lawfiil  origin,  it  would  be  difficult 
to  say  that  no  possible  combination  of  circumstances  would  raise  a 
presumption  of  regular  laying  out."  In  the  case  of  Commonwealth 
V.  Newbury^  2  Pick.  51,  it  was  decided  only,  that,  in  general,  from 
mere  use  and  enjoyment,  a  public  highway  and  not  a  town  way 
would  be  presumed,  and  in  that  case,  upon  the  effect  of  the  evi- 
dence*, the  court  were  not  unanimous."  In  Commonwealth  v.  Beld- 
ing^  13  Met.  10,  Dewey,  J.,  in  delivering  the  opinion  of  court,  says, 
**  It  may  require  more  evidence,  and  evidence  of  a  different  char- 
acter ;  but  with  the  proper  evidence,  it  would  seem  reasonable  that 
a  town  way  might  be  shown  as  well  as  a  public  highway,  without 
in  all  cases  producing  a  record  of  its  establishment  as  a  town  way." 

In  this  State,  in  State  v.  Sturdivant^  18  Maine,  67,  it  was  held, 
that  to  maintain  an  indictment  for  the  obstruction  of  a  "  town  and 
private  way  "  it  must  be  shown,  that  such  way  was  laid  out  and 
established  pursuant  to  the  statute  provisions,  proof  of  a  user  for 
twenty  years  or  more  not  being  sufficient.  This  decision  is  based 
upon  the  law  as  laid  down  in  Commonwealth  v.  Law^  3  Pick.  408. 
In  State  v.  Berry^  21  Maine,  169,  the  case  of  State  v.  Sturdivant^ 
was  reaffirmed.  In  State  v.  Bigdow^  34  Maine,  245,  the  defend- 
ant was  indicted  for  obstructing  an  highway  in  the  town  of  Liver- 
more.  In  defense  it  was  contended  that  the  way  was  a  town  way. 
In  delivering  the  opinion  of  the  court,  Shepley,  C.  J.,  uses  the  fol- 
lowing language :  "  The  supreme  court  of  Massachusetts,  having 
expressed  an  opinion  in  the  case  oj  Commonwealth  v.  Law^  3  Pick. 
408,  *  that  a  town  way  can  be  established  onl^"  in  the  mode  pre- 
scribed by  statute  of  1786,  c.  67,'  this  court  yielded  its  assent  to 
that  decision  not  without  some  reluctance. 

"  In  the  case  of  Commonwealth  v.  Belding^  13  Met.  10,  that  court 
reexamined  the  question,  and  came  to  the  conclusion  that  with  *  the 
proper  evidence  it  would  seem  reasonable  that  a  town  way  might 
be  shown,  as  well  as  a  public  highway,  without  in  all  cases  produc- 
ing a  record  of  its  establishment  as  a  town  way.'     The  instructions 
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were  held  correct,  which  had  authorized  a  jury  to  infer  from  testi- 
mony introduced,  that  a  way  was  laid  out  as  a  town  road."  After 
referring  to  the  caseg)f  Avery  v.  Stewart^  1  Cush.  496,  which  is  in 
corroboration  of  Commonwealth  v.  Bdding^  Shepley,  C.  J.,  in  deliv- 
ering the  opinion  in  State  v.  Bigehw^  34  Maine,  245,  says :  "  The 
later  decisions  are  more  satisfactory,  being  more  in  accordance 
with  established  principles  and  with  the  law  as  applied  in  analogous 
cases."  In  Bigelow  v.  Sillman^  37  Maine,  52.  Rice,  J.,  says : 
"  Oar  statutes  recognize  three  distinct  classes  of  ways,  to  wit,  public 
highways,  town  ways,  and  private  ways,  and  prescribe  the  mode 
by  which  each  may  be  established.  The  existence  of  eitlier  is,  ordi- 
narily, proved  by  the  record  of  the  proceedings,  by  which  such 
ways  are  established.  The  existence  of  either  class  may  also  be 
established  by  proof  of  dedication,  or  such  long-continued  use  as 
will  raisejthe  presumption  that  they  were,  originally,  legally  estab- 
lished, but  at  a  period  so  remote  that  the  record  evidence  thereof 
has  been  lost  by  lapse  of  time."  • 

The  result  of  this  examjnation  is  that  the  existence  of  a  town- 
way  may  be  estabUshed  by  evidence  other  than  the  record  of  the 
laying  out  of  the  same  by  the  municipal  officers. 

In  Maine  v.  Strongy  25  Maine,  296,  it  was  decided  that  an  in- 
dictment charging  a  town  with  neglecting  to  keep  in  repair  a  pub- 
lic highway  within  its  limits  is  not  sustained  by  proof  of  the  exist- 
ence of  a  town  or  private  way.  So  it  was  held  in  Cleaves  v.  Jordan^ 
34  Maine,  9,  that  the  word  highway,  when  used  in  a  statute,  is  re- 
stricted to  county  roads  or  county  ways,  unless  its  connection 
should  require  a  different  construction.  These  decisions  only  rec- 
ognize the  distinction  between  county  and  town  ways,  and  that  the 
existence  of  one  is  not  proved  by  evidence  of  the  legal  establish- 
ment of  the  other. 

A  way  may  be  proved  by  prescription.  It  is  immaterial  whether 
the  origin  of  the  way  be  by-  grant  or  dedication  and  an  acceptance 
by  the  town,  or  whether  a  legal  laying  out  is  to  be  inferred  from 
the  long-continued  use  and  repair  of  the  same  by  the  public 
Whether  the  road  thus  proved  to  exist  is  an  highway  or  a  town  way 
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may  not  always  be  so  easy  of  ascertainment,  but  that  does  not 
affect  the  question.  Either  class  of  ways  may  be  shown  to  exist 
by  prescription. 

By  recurring  to  the  instruction  given,  it  will  be  perceived  that  it 
was  full,  clear,  distinct,  and  very  carefully  worded,  and  in  entire 
accord  with  the  law  upon  the  subject. 

In  Todd  V.  Rome^  2  Greenl.  55,  it  seems  to  be  decided  that  a 
town  is  liable  for  defects  in  a  town  way  which  has  been  used  by 
the  public  for  twenty  years.  In  Howell  v.  MontvUle^  4  Greenl,  270, 
it  was  held,  that  no  adverse  appropriation  or  use  of  land  for  a  road, 
for  a  period  short  of  twenty  years,  is  sufficient  to  I'aise  the  pre- 
sumption of  a  grant.  The  road  in  that  case  was  a  town  way,  and 
the  inference  is,  that  a  continued  user  for  that  period  would  be  suf- 
ficient to  raise  such  presumption.  In  E^tes  v.  Troy^  5  Greenl.  868, 
Mellen,  C.  J.,  says :  "  Afler  a  road  has  been  opened,  continued, 
and  traveled  for  twenty  years,  without  interruption  or  incum- 
brances, it  may  be  considered  and  treated  as  a  public  way  ;  for  such 
a  user  for  that  term  takes  away  the  right  of  entry  of  the  owners  of 
tlie  land  and  gives  the  town  a  right  to  enter  upon  and  repair  it." 

In  StaU  V.  Bradbury^  40  Maine,  154,  it  was  held,  that  in  the 
absence  of  any  vote  of  the  town,  the  acceptance  of  a  way  by  dedi- 
cation would  not  be  inferred  from  a  user  short  of  twenty  years. 
A  road  may  be  established  by  user,  and  the  rights  of  the  public 
will  be  in  accordance  with  such  user.  Sinks  v.  Hinks^  46  Maine, 
423.  The  existence  of  highways  may  be  established  by  proof  of 
location,  prescription,  and  acceptance,  and  the  proof  of  a  continued 
user,  for  over  twenty  years,  of  a  way  is  evidence  of  the  existence 
of  a  highway  where  the  user  was  adverse.  Mai/berry  v.  Standish^ 
56  Maine,  342.  In  the  present  case  the  user  was  continuous  and 
unrestricted  for  more  than  that  period  by  the  pubUc.  This  user, 
by  the  very  terms  of  the  instruction,  was  obviously  adverse.  The 
fact  that  for  more  than  twenty  years,  during  all  those  years  the 
town  had  made  repairs  upon  it,  was  evidence,  which,  not  rebutted, 
was  sufficient  to  establish  an  acceptance,  if  the  way  was  by  dedica- 
tion or  grant. 
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In  Hill  V.  Crosby^  2  Pick.  466,  it  was  decided  that  a  grant  of  a 
right  of  way  might  be  presumed  from  an  uninterrupted  adverse 
user  of  more  than  twenty  years  unexplained.  In  Commonwealth  v. 
Law^  3  Pick.  408,  it  was  held  that  a  town  might  acquire  a  right  of 
way  by  grant,  and  that  exclusive,  uninterrupted  user  by  the  inhab- 
itants twenty  years,  unexplained,  was  evidence  of  a  grant ;  but  that 
such  way  would  be  it  private  way,  and  that  a  nuisance  on  it  would 
not  be  indictable.  But  in  the  case  at  bar,  the  way  is  called  a  street 
and  is  within  the  express  words  of  the  statute.  In  Hobhs  v.  Lowell^ 
19  Pick.  405,  it  was  held  that  a  highway  might  be  established  by 
dedication  and  an  assent  on  the  part  of  the  town.  In  Jennings  v. 
Tisbury^  5  Gray,  73,  evidence  of  general,  uninterrupted  public 
use  as  a  highway  for  twenty  years  was  held  sufficient  to  charge,  a 
town  with  liability  to  keep  it  in  repair. 

The  instruction  given  is  in  accordance  with  the  weight  of  judi- 
cial authority.     The  exceptions,  therefore,  must  be  overruled. 

Cutting,  Kent,  Walton,  Dickerson,  and  Danforth,  JJ., 
concurred. 


Warren  Brown  vb.  James  Thompson. 

Chattel  mortgage  with  sealed  writing  on  hack — construction  of.     Unstamped 
instrument — when  not  invalid. 

In  January,  1869,  McNeill  and  Swett  gave  the  plaintiff  their  note  secured  hj  a 
mortgage  of  all  the  stock  in  trade,  in  the  store  occupied  by  the  mortgagers  on 
Point  street, in  Calais;  "also,  any  and  all  additions  that  may,  from  time  to 
time,  be  made  to  said  stock  by"  the  mortgagers.  In  May,  1869,  the  unsold 
original  stock,  together  with  additions  theretofore  made  and  remaining  unsold, 
was  removed  to  another  store  by  the  mortgagers,  who  executed  under  their 
hands  and  seals  on  the  back  of  the  mortgage  a  writing  duly  recorded,  therein 
agreeing  that  the  **  mortgage,  with  this  indorsement  thereon,  shall  cover  the 
]K)rtion  of  said  stock  removed,  the  same  as  though  it  had  remained  in  the 
former  store,  and  that  it  shall  hold  and  cover  any  and  all  additions  that 
have  been  or  may  be  made  to  the  same,  as  though  the  stock  had  remained 
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and  been  pat  into  the  former  store."  In  treepass  by  the  mortgagee,  against  an 
officer  for  attaching  the  goods  in  July,  1869,  as  the  property  of  the  mortgagers, 
Heldf  that  the  mortgage,  with  the  indorsement  thereon,  gave  to  the  plaintiff  a 
title  to  the  stock  in  the  second  store  at  the  time  of  the  indorsement. 
To  authorize  the  court  to  declare  an  unstamped  recorded  indorsement  on  a  chattel 
mortgage  to  be  **  invalid  and  of  no  effect,"  it  must  affirmatively  appear  that 
the  omission  of  the  stamp  was  the  result  of  an  attempt  to  evade  the  statute. 

On  report. 

Trespass  db  bonis  against  an  officer  who  attached  the  goods  in 
question,  as  the  property  of  Edward  NcNeil  and  Charles  N.  Swett, 
July  5, 1869. 

In  support  of  his  title,  the  plaintiff  put  in  evidence  a  chattel 
mortgage,  dated  Jan.  23,  1869,  and  duly  recorded,  given  by  Mc- 
Neil and  Swett,  to  the  plaintiff,  to  secure  three  thousand,  three 
hundred  and  seventy-four  dollars.  The  description  of  the  goods 
was, — "  all  the  stock  in  trade  in  the  store  now  occupied  by  Edward 
McNeil,  in  Calais,  on  Point  street ;  said  stock  consisting  of  cloths 
and  ready-made  clothing,  dry  goods,  famishing  goods,  hats,  and 
caps,  and  such  other  articles  as  are  usually  kept  in  a  clothing  store  ; 
also,  any  and  all  additions  that  may  from  time  to  time  be  made  to 
the  said  stock  by  the  said  McNeil  and  Swett,"  etc. 

The  plaintiff  put  in  also  a  writing  on  the  back  of  the  mortgage, 
dated  May  10,  1869,  and  duly  recorded,  signed  and  sealed  by  Ed- 
ward McNeil  and  Charles  N.  Swett,  of  the  following  tenor : 

"  Whereas,  a  portion  of  the  stock  of  goods  which  is  embraced  in 
the  within  mortgage,  and  covered  by  the  same,  has  been  removed 
from  the  store  of  William  Brown,  on  Point  street,  in  Calais,  to  the 
store  of  Frank  Williams,  on  Union  street,  in  said  Calais.  It  is 
hereby  agreed  by  the  within-named  parties,  Edward  McNeil  and 
Charles  N.  Swett,  and  Warren  Brown,  that  this  mortgage  with  this 
indorsement  thereon,  shall  cover  the  portion  of  said  stock  of  goods 
that  has  been  removed  to  said  Williams'  store,  the  same  as  though 
said  goods  had  remained  in  the  store  of  said  William  Brown,  and 
also  agree,  that  it  shall  hold  and  cover  any  and  all  additions  that 
liave  been  or  may  be  made  to  the  same,  to  hold  precisely  the  same 
as  though  the  stock  had  remained  and  put  into  the  store  of  said 
Brown  on  Point  street." 
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The  defendant  contended,  among  other  things,  that  the  writmg 
was  inoperative  for  the  want  of  a  revenue  stamp,  and  should  not 
have  been  recorded. 

The  preeiding  judge  ruled,  "That  the  mortgage,  with  the 
writing  on  the  back,  gave  to  the  plaintiff  a  title  to  the  stock  in  trade 
in  the  Williams'  store,  May  10,  1869."  If  the  ruling  was  correct, 
the  defendant  to  be  defaulted,  and  damages  assessed  by  the  judge 
BX  nisi  pritia. 

John  H,  French^  for  the  plaintiff. 

Granger  ^  Whidden^  for  the  defendant,  cited  PrcUt  v.  Chase^  40 
Maine,  269 ;  Chapin  v.  Cram^  40  Maine,  660 ;  Morrill  v.  Nbt/e$^ 
66  Maine,  458 ;  Jones  v.  Jtichardson^  10  Met  493 ;  Senshaw  v. 
Bank  of  Bellow's  Falls,  10  Gray,  588. 

Tapley,  J.  In  this  case  a  mortgage,  with  an  instrument  exet- 
cuted  upon  the  back  of  it,  was  introduced  as  evidence  of  title. 
Upon  the  legal  eflfect  of  the  two  instruments,  the  presiding  judge 
was  requested  to  rule  and  did  rule,  "  that  the  mortgage,  with  the 
writing  on  the  back,  gives  to  the  plaintiff  a  title  to  the  stock  in 
trade  in  the  ^Villiams'  store.  May  10,  1869."  The  only  question 
here  presented  is  the  correctness  of  this  ruling.  The  mortgage, 
and  all  indorsements  and  certificates  thereon,  make  a  part  of  the 
case. 

By  recurring  to  the  mortgage  it  will  be  found  to  be  a  mortgage 
of  all  the  stock  in  trade  in  the  store  now  occupied  by  Edward  Mc- 
Neil in  said  Calais,  on  Point  street,  consisting  of  cloths,  etc.,  etc. ; 
also,  any  and  all  additions  that  may  from  time  to  time  be  made  to 
said  stock,  etc.,  etc.  This  mortgage  was  made  January  23,  1869, 
and  was  made  to  secure  the  payment  of  thirty-three  hundred  and 
seventy-four  dollars.  On  the  10th  of  May,  1869,  such  of  the  goods 
as  remained  unsold,  and  such  additions  to  the  stock  as  had  im  the  mt^ 
rim  been  made  were  removed  from  the  store  on  Point  street  to 
another  store  on  Union  street.  Thereupon  the  writing  found  upon 
the  back  of  the  mortgage  was  made  and  recorded  the  next  day  in 
the  city  registry-. 
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No  one  reading  the  original  mortgage  and  instrument  written  on 
the  back  thereof,  can  doubt  that  it^  purpose  was  to  create  a  lien 
upon  all  the  goods  thus  moved  as  a  security  for  the  thortgage  debt. 

No  question  is  made  that  the  mortgage  when  made  (Jan.  23, 
1869)  created  such  a  lien  upon  the  goods  then  in  the  Point  street 
store,  nor  is  it  assumed  that  their  removal  to  the  Union  street  store 
in  anywise  affected  this  lien.  The  controversy  arises  as  to  the 
additions  which  had  been  made  since  the  making  of  the  mortgage, 
and  prior  to  the  making  of  the  new  writing  on  May  10,  1869. 

As  to  these  goods,  the  original  mortgage  provided  that  they 
should  be  held  as  a  security  for  the  mortgage  debt  as  they  were 
from  time  to  time  added  to  the  stock.  Without  determining  at  this 
time  whether  this  of  itself  did  create  a  lien  upon  the  goods  which 
would  be  valid  against  an  attaching  creditor,  we  direct  attention  to 
the  instrument  of  May  10, 1869,  upon  the  back  of  the  mortgage, 
and  there  we  find,  in  reference  to  these  goods,  an  agreement  of  all 
the  parties  then  interested,  that  this  mortgage  "shall  hold  and 
cover  any  and  all  additions  that  have  been  made  to  the  same." 
Here  is  a  clear  and  unequivocal  extension  of  the  descriptive  part  of 
.  the  mortgage,  sufficient  to  cover  in  terms  the  goods  in  question.  It 
is  then  provided  that  the  same  are  to  be  held  "  precisely  the  same 
as  though  the  stock  had  remained  and  put  into  the  store  of  the 
said  Brown  on  Pomt  street."  We  think  it  quite  apparent  this  pro- 
^-ision  relates  to  the  conditions  under  which  the  goods  were  held, 
viz.,  as  a  security  for  the  mortgage  debt  due  upon  the  terms  m'en- 
tioned  in  the  mortgage. 

The  writing  has  two  elements  in  it  noticeable,  and  indicative  of 
an  intention  to  fix  a  lien  upon  these  additions.  First,  it  extends 
the  mortgage  so  that  it  shall  hold  and  cover  the  goods  in  question. 
Secondly,  having  done  this  it  provides  they  shall  be  held  subject  to 
the  same  defeasance  as  the  other  goods.  Then,  the  instrument  is 
executed  and  recorded  with  all  the  formalities  of  a  mortgage  of 
personal  property. 

Now  if  it  should  be  held  that  the  original  mortgage  was  ineffect- 
ual as  to  the  after-acquired  goods,  we  find  here  an  instrument  con- 
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taining  all  the  essentials  of  a  conditional  transfer,  made  upon  good 
consideration  and  duly  recorded  some  seventy-five  days  before  the 
attachment  relied  upon  as  a  justification. 

It  is  suggested,  however,  that  this  instrument  is  invalid  for  the 
want  of  a  revenue  stamp.  Under  tlie  decisions  of  this  court  re- 
ferred to  by  both  counsel,  we  think  it  sufficient  to  say  that  there  is 
no  evidence  in  this  case  to  warrant  that  conclusion.  We  hold  that 
the  ruling  of  the  presiding  judge  was  right,  and  that  under  the 
agreement  of  the  parties  the  entry  must  be, 
Defendant  defaulted. 

Damages  to  be  assessed  by  the  judge  at  nisiprius. 

Appleton,  C.  J. ;  Cutting,  Kent,  Walton,  Dickerson,  and 
Danforth,  JJ.,  concurred. 


§5  ^         Charles  P.  Stetson  and  another  vs.  Charles  C.  Everett  and 

others,  executors, 

Mortgage—'forecloswre  of— what  will  operu 

Where  a  mortgage  of  real  estate  has  been  lawftiUy  foreclosed  by  the  mortagee, 
and  the  most  that  can  be  alleged  as  the  result  of  his  acts  and  agreements  In 
relation  thereto  is,  that  he  was  willing  and  had  agreed  to  sell  his  foreclo- 
sure title  on  receipt,  within  a  specified  time,  of  a  sum  equal  to  the  amount  of 
the  notes  secured  by  the  mortgage,  the  foreclosure  cannot  be  considered  as 
thereby  opened. 

Thus,  a  written  agreement  by  the  morta^ee,  with  the  assignee  of  the  mort.gager, 
after  foreclosure,  that  upon  the  receipt,  within  a  specified  time,  of  a  fixed  sum 
equal  to  the  amount  secured  by  the  mortgage,  he  will  release  his  title  acquired 
**  by  Tirtue  of  the  foreclosure  of  my  mortgage,*'  adding,  "  it  is  the  foreclosure 
title  only,  which  I  hereby  agree  to  convey;*'  or,  a  bond,  given  by  the  mortga- 
gee to  the  assignee  of  the  mortgager,  conditioned  to  release  all  the  obligor's  title 
"  being  only  a  foreclosure  or  mortgage  title,  on  payment  of  the  balance  due  on 
the  mortgage  notes,  the  balance  being"  a  specified  sum,  with  a  further  proviso 
that  the  obligee  shall  pay  the  obligor  all  the  sums  of  money  which  the  obligee 
owes  him,— is  not  sufficient  evidence  of  an  intention  on  the  part  of  the  obligor 
to  keep  open  the  foreclosure. 
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The  mortf^er  of  timber  land,  having  reserved  in  his  mortgage,  the  right  to  cut 
and  carry  off  timber  from  the  mortgaged  premises,  the  mortgagee,  retaining 
title  thereto,  to  secure  the  stnmpage  on  the  notes  secured,  conveyed  his  inter- 
est in  different  proportions  to  various  persons,  to  one  of  whom  the  morgagee, 
after  foreclosure  was  perfected,  gave  a  bond  to  release  to  the  obligee  the 
mortgagee's  foreclosure  title  upon  the  receipt,  within  a  specified  time,  of  a  sum 
equal  to  the  amount  due  on  the  mortgage,  with  interest  annually.  The  inter- 
est was  paid  annually  from  the  stnmpage  and  indorsed  upon  the  mortgage 
notes,  and  the  whole  sum  was  paid  within  the  time  specified.  Heldf  that  the 
paymentand  indorsements  of  the  interest  did  not  open  the  foreclosure;  and 
that  the  assignee  of  the  mortgager,  in  obtaining  the  mortgagee's  title,  did  not 
act  as  the  trustee  of  the  other  assignees  of  the  mortager. 

On  Report. 

Assumpsit  on  a  written  agreement  on  the  part  of  the  defendants 
as  executors  of  the  last  will  and  testament  of  Rufus  Dwinel,  late 
deceased.  The  said  executors,  being  desirous  of  selling  a  tract  of 
land  called  Gordon  Brook,  of  which  the  plaintiffs  claimed  to  own 
one-eighth,  the  defendants  took  the  plaintiffs^  quitclaim  deed  and 
entered  into  a  written  agreement  with  the  plaintiffs  to  sell  the  land, 
and  account  to  them  for  so  much  of  the  proceeds  as  they  proved 
themselyes  entitled  to.  The  tract  contained  sixty-six  hundred  acres, 
and  was  sold  at  three  dollars  and  sixty  cents  per  acre. 

It  appears  that  on  Sept  20,  1854,  S.  H.  Blake  conveyed  the 
premises  to  G.  M.  Weston,  subject  to  a  mortgage  from  one  Swett, 
to  one  Warren,  taking  back  a  mortgage  of  the  same  premises  to 
secure  the  mortgager's  two  notes  of  $2,211  each,  payable  in  one 
and  two  years.  This  latter  mortgage  reserved  the  right  to  cut  and 
carry  off  the  lumber  from  the  tract,  the  mortgagee  retaining  title 
to  secure  the  stnmpage  on  the  notes. 

On  the  same  day,  G.  M,  Weston  quitclaimed  one-half  of  the 
premises  to  Pearson  &  Trickey ;  one-eighth  to  Brastow ;  three- 
eighths  to  N.  Weston, — all  subject  to  the  same  respective  propor- 
tions of  the  G.  M.  Weston  and  the  Swett  mortgages. 

On  July  10, 1857,  Blake  foreclosed  the  Weston  mortgage  by 
publication. 

In  the  winter  of  1859-'60,  Weston,  Pearson,  and  Trickey, 
lumbered  off  of  the  premises,  and  the  stnmpage  was  received  by 

VOL.  Lix.  25 
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Blake  and  indorsed  on  the  Weston  notes,  July  17,  1860.  The 
same  was  done  in  winter  of  1860-61,  and  indorsed  July  17, 
1861.  The  indorsements  on  the  note,  payable  in  two  years,  were 
as  follows : 

"July  17,  1860.  Received  interest  to  date  by  stumpage." 
"  July  17,  1861.     Received  one  year's  interest  in  stumpage." 

On  the  note  payable  in  one  year  as  follows : 

"  July  17, 1860.  Received  interest  to  date  by  way  of  stumpage." 
"  July  17,  1860.  Received  balance  of  stumpage  on  account, 
$144.05."  "  July  17, 1861.  Received  one  year's  interest  in  stump- 
age.*'     "  Nov.  26, 1861.     Received  $1,579.63  in  stumpage." 

On  Feb.  16,  1860,  Pearson  conveyed  his  interest  to  Trickey, 
who  on  July  17, 1860,  conveyed  the  premises  conveyed  to  himself 
and  Trickey,  to  Rufus  Dwinel. 

On  March  19,  1860,  Brastow  conveyed  his  interest  (one-eighth) 
to  Gilman  Cram,  who  on  June  14, 1864,  released  the  same  to  F. 
A.  Wilson  (one  of  the  plaintiffs),  who  on  the  same  day  released 
one-half  of  the  one-eighth  to  C.  P.  Stetson  (the  other  plaintiff), 
both  of  whom  released  to  the  defendants  for  the  purpose  before 
mentioned. 

On  July  16, 1860,  Blake  gave  a  written  obligation  to  N.  Wes- 
ton to  convey  to  him  or  his  assigns  "  the  title  acquired  by  me  by 
the  foreclosure  of  my  said  mortgage  to  one-half  of  the  Gordon 
Brook  tract,  on  payment  of  one-half  of  $1,277.95,  being  the  amount 
of  the  mortgage  on  the  Gordon  Brook  tract,  and  interest  annually, 
within  three  years,  adding — "  it  is  the  foreclosure  title  only,  which 
I  hereby  agree  to  convey,"  "  Payment  to  be  made  out  of  stump- 
age, but  to  be  completed  at  any  rate,  within  three  years." 

On  July  17, 1860,  Blake  gave  a  similar  obligation  to  Trickey  to 
convey  the  other  half. 

On  Oct*  1,  1860,  N.  Weston,  in  consideration  of  $1,867  as- 
signed Blake's  obligation  to  Calvin  Dwinel,  who  assigned  the  same 
to  Rufus  Dwinel. 

On  Feb.  20,  1864,  Blake  gave  a  bond  to  Rufus  Dwinel  to  re- 
lease '^  all  my  right,  title,  and  interest  in  and  to  an  undivided  l^alf 
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of  the  Gordon  Brook  tract,  same  I  gave  obligation  for  to  N.  Wes- 
ton July  16, 1860,  and  by  him  assigned  to  C.  Dwinel,  and  by  him 
to  Rufus  Dwinel ; 

"  Provided,  said  Dwinel  shall  pay  me  the  balance  due  on  G.  M. 
Weston's  notes  secured  on  said  tract  on  or  before  the  20th  May, 
1864,— said  balance  is  $2,698.32. 

**  And  provided  farther,  that  said  Dwinel  shall  pay  all  sums  of 
money  which  he  may  have  hired  of  me  or  of  the  Merchants  bank, 
Bangor,  or  which  he  may  hereafter  hire  or  borrow  of  me  or  said 
bank,  and  shall  pay  all  paper  he  has  heretofore,  or  may  hereafter 
negotiate  to  me  or  said  Bank,  and  shall  pay  all  taxes  assessed  or 
that  may  be  assessed  upon  said  parcels  of  land.  If  said  indebted- 
ness to  me  or  bank  is  not  so  paid,  I  am  to  have  privilege  of  selling 
so  much  of  said  premises  at  public  auction,  after  three  days'  notice, 
as  will  pay  such  indebtedness  or  liability  ;  all  stamps,  required  for 
the  conveyance,  to  be  paid  for  by  said  Dwinel." 

On  April  19, 1864,  N.  Weston  released  three-eighths  to  Blake. 

On  June  15, 1864,  Brastow,  in  behalf  of  Wilson,  left  with  Blake 
$20,  with  a  request  to  have  it  indorsed  on  the  notes,  which  was  de- 
clined. 

The  executors  of  Ruftis  Dwinel,  he  having  died,  ^id  Blake  in 
accordance  with  the  agreement,  and  Blake  conveyed  to  them,  as 
per  agreement  with  Dwinel. 

Upon  the  back  of  the  notes  are  indorsements  of  interest  to  date 
as  ofl:en  as  semi-annually,  from  December,  1862,  to  July,  1869,  ail 
paid  by  Rufas  Dwinel  by  way  of  stumpage. 

If  the  action  is  not  maintainable,  a  non-suit  to  be  entered. 

C.  P.  Stetsony  for  the  plaintiffs,  cited,  upon  the  point  of  opening 
the  foreclosure,  Denning  v.  ComingSy  11  N.  H.  474 ;  Batchelder 
V.  Bobinsony  6  N.  H.  12 ;  MeNdl  v.  Cally  19  N.  H.  403 ;  Moore 
V.  Besom^  44  N.  H.  219 ;  FUherv.  ShaWy  42  Maine,  39 ;  WlncJm" 
ter  V.  Bally  54  Maine,  560 ;  Lawrence  v.  FleteheVy  8  Met.  153 ; 
Dexter  v.  Amoldy  1  Sumner,  119. 

That  Rufas  Dwinel  acted  as  trustee.  1  Washb.  on  Real  Est.,  430 ; 
4  Kent's  Com.  391 ;  Administrators  ofDotmer  v.  Smithy  38  Vt.  464 ; 
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Thornton  v.  York  Bank,  45   Maine,  158;    Dyer  v.  Wilbur,  48 
Maine,  287. 

J.  A.  PeterSy  for  the  defendants. 

Blake  had  an  indefeasible  title  by  foreclosure,  July  9,  1860. 

Receiving  stumpage  in  1860  was  no  waiver,  being  Blake's  own 
property  received  from  the  land.  Same  with  the  stumpage  of  1860, 
1861.  Blake's  agireement  gave  three  years  to  pay  (out  of  the 
stumpages)  for  the  foreclosed  title. 

There  was  in  Blake's  agreement  no  extension  of  his  mortgage, 
only  an  agreement  to  sell,  and  to  allow  cuttings  and  stumpages. 
Dwinel  bought  a  new  title. 

The  payment  to  Blake  of  $20  was  a  "  dead  duck,"  Blake  having 
declined  to  appropriate  it. 

Kent,  J.  The  mortgage  was  foreclosed  by  publication,  unless 
it  has  been  prevented,  and  the  right  of  redemption  kept  open  by 
acts  or  admissions  of  the  parties  interested.  It  may  be  adbitted 
that  a  mortgage,  in  such  a  case,  may  be  kept  open  by  the  express 
agreement  of  the  parties,  or  by  facts  and  circumstances,  clearly 
proved,  from  ♦hich  an  agreement  to  that  effect  may  be  s^is&cto- 
rily  inferred.  Fisher  v.  Shaw,  42  Maine,  39 ;  Winchester  v.  Ball, 
54  Maine,  560 ;  Lawrence  v.  Fletcher,  8  Met.  153. 

But  the  piwa/acie  conclusion,  when  a  legal  foreclosure  is  shown, 
is  that  it  was  so  intended,  and  that  it  must  so  operate,  until  proof  is 
adduced  which  overcomes  this  presumption.  It  must  be  shown 
that  the  holder  of  the  mortgage  has  either  expressly  agreed  to 
waive,  for  a  time  or  indefinitely,  the  attempted  foreclosure,  or  has 
so  conducted  in  reference  to  it,  with  other  parties  interested,  that 
the  law  will  infer  such  agreement,  or  hold  him  to  have  abandoned 
his  attempt. 

"We  cannot  find,  in  the  evidence  reported,  sufficient  proof  of  an 
intention  on  the  part  of  Mr.  Blake  to  yield  his  title  by  foreclosure ; 
or  to  keep  open  the  mortgage  as  a  mortgage,  unforeclosed.  He,  it 
is  true,  gave  to  Trickey  after  foreclosure  an  obligation  that  ujJfin  pay- 
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ment  of  one-half  of  $4,277.95  (a  fixed  sum),  being  amount  of  the 
mortgage  upon  this  whole  tract,  and  interest  annually  within  three 
years,  he  would  release  such  title  as  he  had  to  one-half  of  the  tract, 
"by  virtue  of  the  foreclosure  of  my  mortgage."  He  gave  a  like 
agreement  to  Nathan  Weston  for  the  other  half,  in  which  he  agrees 
to  convey  to  him  "  the  title  acquired  by  me  by  the  foreclosure  of 
my  said  mortgage."  And  to  make  it  more  explicit,  he  adds :  "  it  is 
the  foreclosure  title  only  which  I  hereby  agree  to  convey," 

Subsequently  Mr.  Blake,  having  obtained  a  release  from  Nathan 
Weston,  gave  a  bond  to  Rufus  Dwinel,  whose  estate  is  here  repre- 
sented by  his  executors,  conditioned  to  release  to  him  all  his  title 
to  one-half  of  the  tract, "  my  title  being  only  a  foreclosure  or  mort- 
gage title,  on  payment  of  balance  due  on  the  mortgage  notes,  said 
balance  being  $2,698.32,"  with  a  further  proviso,  that  Dwinel  shall 
also  pay  all  sums  of  money,  that  he  may  be  owing  to  said  Blake 
or  to  the  Merchants  bank. 

In  all  these  agreements  in  writing,  Mr.  Blake  refers  to  his  title 
as  one  acquired  by  the  foreclosure.  He  does  not  allude  to  the 
mortgage  as  still  open  for  redemption,  but  sedulously  guards  against 
any  such  inference  fi-om  his  acts.  The  most  that  can  be  alleged  as 
the  result  of  his  acts  and  agreements  is,  that  he  was  willing  to 
sell  his  foreclosed  title,  for  a  sum  equal  to  the  amount  of  the  notes 
which  he  held,  which  were  secured  by  the  mortgage.  It  seems  to 
us  that  a  man  may  do  that,  without  thereby  relinquishing  his  title 
by  foreclosure.  He  may  be  willing  to  sell  this  title  to  the  mort- 
gager, for  a  less  sum  than  he  would  to  others,  from  motives  of 
firiendship  or  from  some  parol  understanding,  honorary  in  its  char- 
acter, provided  the  payments  be  promptly  made  at  the  day  fixed, 
and  yet  not  be  willing  to  keep  the  legal  right  of  redemption  open 
indefinitely  on  the  mortgage.     Hotmes  v.  Oerry^  55  Maine,  855. 

It  is  true  that  Mr.  Blake,  in  his  statement  (made  evidence  in 
the  case)  says  he  felt  sure  of  his  pay,  and  that  "  he  never  intended 
as  against  Trickey,  Weston,  or  Dwinel,  or  any  other  party  inter- 
ested in  the  right  of  redemption,  to  take  advantage  of  the  fore- 
clo8ui%  to  claim  a  forfeiture  of  the  land  to  me.     I  only  intended 
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to  claira  the  amount  due  me  on  the  mortgage  and  agreed  interest, 
and  this  was  the  amount  paid  to  me  by  the  executors  of  Dwinel, 
and  I  released  to  them  as  I  had  agreed  with  Dwinel." 

But  ho  adds,  "  Nor  have  I  ever  intended  to  impair  the  force  of 
my  obligation  to  Dwinel  to  release  the  foreclosure  title,  by  any  act 
in  which  he  was  not  a  party,  or  the  expression  of  any  intention  of 
which  he  was  not  cognizant ;  I  only  state  what  I  did  and  what  I 
should  not  have  done,  upon  the  happening  of  an  imaginary  contin- 
gency." 

Taken  together  these  statements  seem  to  leave  the  matter  as  it 
stands  in  the  written  agreements,  and  to  amount  simply  to  a  restate- 
ment of  the  feet  that  he  was  willing  to  release  hjs  title  by  fore" 
closure  for  the  sum  named,  to  those  interested  in  the  mortgage. 
This  right  he  finally  gave  to  Mr.  Dwinel  alone.  This  view  is  con- 
firmed by  the  refusal  of  Mr.  Blake  to  accept  the  $20  left  with  hhaa 
by  Brastow,  to  go  toward  one-eighth  of  Gordon  Brook  tract.  Mr. 
Blake  says :  "  I  told  Brastow  I  should  not  indorse  it  on  notes,  or 
otherwise  appropriate  it.  I  told  him  I  could  not  indorse  anything 
he  paid  me  on  the  mortgage  notes,  as  I  had  given  Mr.  Dwinel  an 
obligation  to  release  my  foreclosure  title,  better  or  worse,  to  him, 
upon  payment  of  the  notes  by  him.  I  could  not  therefore  indorse 
it  without  DwinePs  consent."  The  payments  of  interest  indorsed 
on  the  notes  appear  to  have  been  made  by  Dwinel  alone,  and  are 
simply  a  mode  for  easily  determining  the  amount  due  under  the 
bond,  whenever  Dwinel  was  ready  to  pay  the  sum  named. 

Dwinel  had  a  bond  for  a  conveyance  of  this  foreclosed  title,  not 
a  right  to  redeem  the  mortgage.  In  the  transaction  he  was  acting 
for  himself,  and  not  as  trustee  or  agent  of  others,  who  had  been  in- 
terested in  the  mortgage,  before  foreclosure. 

It  is  not  the  case  of  the  redemption  of  a  mortgage  by  one  co-ten- 
ant, or  one  of  several  joint  mortgagers.  It  is  simply  the  case  of 
one  of  several  distinct  parties,  who  had  been  interested  as  mort- 
gagers, under  different  interests,  obtaining  for  himself  a  new  and 
independent  title  to  the  premises,  which  had  become  vested  in  the 
mortgagee  by  foreclosure.      This  he  might  lawfully  do,  without 
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becoming  the  trustee  of  the  other  parties,  or  being  in  any  way  ac- 
countable to  them. 

We  do  not  see  how,  upon  the  case  presented,  the  plaintiffs  can 
maintain  this  action.  According  to  the  agreement  of  the  parties, 
therefore,  the  entry  must  be  Plaintiffs  nonsmt. 

Appleton,  C.  J. ;  Walton,  Dickeeson,  and  Danfoeth,  JJ., 
concurred. 


State  op  Maine  vs.  Owen  McCann. 

IntaxiccUkig  liquors -^setzwre  of  toithoiU  a  warrant --form  of  complaint 

Evidence, 

1'50    383 
Where  an  officer  on  the  dOth  of  April,  in  accordance  with  B.  S:  c.  27,  §  34,  seized  86   687 

intoxicating  liquors  without  a  warrant,  and  kept  them  until  May  2,  following,  ^  ^| 

and  then  made  a  complaint  therein  alleipng  that,  on  the  dOth  April,  the  liquors        ^^^^l 

were  unlawfully  deposited  and  kept,  etc    HMy  that  the  complaint  was  for  a 

past  offense  which  was  consummated  on  the  30th  of  April  and  was  rightly 

descrihed;  and  that  the  complaint  should  not  aUege  that  the  liquors  were  stiU 

kept  and  deposited,  etc. 

At  the  trial  of  the  respondent  on  such  complaint,  it  is  competent  to  ask  the  officer 

who  made  it,  on  what  day  he  made  the  seizure,  notwithstanding  the  constable 

had  returned  on  the  warrant  that  he  made  the  seizure  on  the  2d  of  May. 

On  exceptions. 

Complaint  for  search  and  seizure,  coming  to  this  court  by  ap- 
peal firom  judgment  of  police  court  of  Bangor. 

So  much  of  the  complaint  as  is  essential  is  of  the  following  tenor: 

"  William  P.  Wingate,  of  Bangor,  in  said  county,  and  competent 
to  be  a  witness  in  civil  suits,  on  the  2d  day  of  May,  a.  d.  1870,  in 
behalf  of  said  State,  on  oath  complains  that  he  believes  that  on  the 
80th  day  of  April,  in  said  year,  at  said  Bangor,  intoxicating  liquors 
were  unlawfully  deposited  and  kept  by  one  Owen  McCann,  of 
Bangor,"  etc. 
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The  constable's  return  on  the  warrant  was  dated  May  2, 1870, 
and  it  recited  that  "  by  virtue  of  the  within  warrant  I  have  en- 
tered the  within-named  premises,  therein  searched  for  intoxicating 
liquors,  and  found  and  seized,"  etc. 

It  appeared  that  the  liquors  were  seized,  without  a  warrant,  on 
the  30th  of  April,  1870 ;  and  that  the  complaint  and  warrant  were 
made  May  2,  following. 

The  complainant,  called  by  the  government,  was  asked  by  the 
county-attorney  on  what  day  he  made  the  seizure.  The  defendant 
objected  to  the  witness  answering  that  they  were  seized  on  any 
other  day  than  the  one  specified  in  the  officer's  return,  viz..  May  2. 
The  presiding  judge  overruled  the  objection,  and  admitted  the  an- 
swer of  the  witness,  which  was  thajt  he  seized  them  on  April  30, 
1870 ;  and  the  defendant  alleged  exceptions. 

J,  F.  Mawsorij  for  the  defendant,  contended  that  the  officer  may, 
by  leave  of  court,  amend  his  return,  but  that  the  witness  ought  not 
to  be  allowed  to  contradict  it.  And  that  the  complaint  should  state 
that  the  liquors  were  seized  on  April  30,  and  that  at  the  date  of 
the  complaint,  they  were  in  the  possession  of  the  officer. 

T,  B.  Reed^  attorney-general  for  the  State. 

Appleton,  C.  J.  By  c.  33,  §  12,  approved  March  25,  1858, 
"  no  person  shall  deposit  or  have  in  his  possession  any  intoxicating 
liquor's,  with  intent  to  sell  the  same  in  this  State,  in  violation  of 
law,  or  with  intent  that  the  same  shall  be  so  sold  by  any  person,  or 
to  aid  or  assist  any  person  in  such  sale  thereof." 

By  §  14,  provision  is  made  for  the  issuing  warrants  for  the  search 
and  seizure  of  intoxicating  liquors,  unlawfully  kept  and  deposited, 
and  for  the  arrest  "  of  the  person  so,  as  aforesaid,  keeping  said 
liquors,"  upon  whom  a  prescribed  penalty  is  imposed  if  found 
guilty. 

By  §  15,  provision  is  made  for  enforcing  a  forfeiture  of  the  liquors 
seized. 

By  c.  48,  approved  March  27,  1858,  forms  are  given  "  which 
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shall  be  deemed  sufficient  in  law,  for  all  cases  arising  under  the 
aforesaid  act,"  c.  33.  •  It  does  not  negative  other  forms,  which  may- 
be appropriate  and  which  set  forth  all  the  necessary  facts  to  consti- 
tute the  offense  charged. 

By  c.  125,  §  1,  approved  llth  March,  1870,  only  one  person  is 
necessary  to  make  the  complaint  for  a  warrant  of  search  and  seizure 
instead  of  three  as  was  required  by  c.  33,  §  14,  of  the  acts  of 
1868. 

By  §  2,  "  In  all  cases  where  now,  by  any  of  the  provisipns  of 
said  chapter  (c.  33)  or  any  acts  additional  thereto,  or  amendatory 
thereof,  an  officer  is  authorized  to  seize  intoxicating  liquors,  or  the 
vessels  containing  them,  by  virtue  of  a  warrant  therefor,  he  may 
seize  the  same  without  a  warrant,  and  keep  them  in  some  safe  place 
for  a  reasonable  time  until  he  can  procure  such  warrant." 

By  this  statute,  no  new  or  additional  authority  is  given  to  search. 
It  is  only  to  seize.  It  is  to  seize  what  the  officer  may  be  enabled 
to  seize,  without  the  unreasonable  searches  prohibited  by  the  con- 
stitution. The  act,  to  this  extent,  is  constitutional.  Jones  v.  Root^ 
6  Gray,  435 ;  Mason  v.  Lothropy  7  Gray,  355. 

The  change  of  law  created  by  the  statute  of  1870,  c.  125,  re- 
quires a  corresponding  change  in  the  forms  of  the  processes  to  be 
issued  by  virtue  of  its  provisions  and  in  connection  with  those  of 
preceding  statutes.  Thus  the  complaint  may  be  made  by  one  in- 
stead of  three.  So,  as  the  statute  provides  for  a  seizure  without 
and  before  the  issuing  of  a  warrant,  the  statement  in  accordance 
with  the  facts  is  proper.  The  offense  prohibited  by  the  statute  was 
consummated,  if  intoxicating  liquors  were  unlawfully  kept  and  de- 
posited by  the  respondent  on  the  30th  April.  The  allegation  of 
the  unlawful  keeping  on  that  day  was  in  accordance  with  the  fact. 
The  complaint  on  2d  May  was  for  a  past  offense  consummated  on 
80th  April  and  should  not  have  alleged  that  the  liquors  were  "  still 
kept "  and  deposited  on  May  2d,  when  they  had  been  previously 
seized  and  were  then  in  the  custody  of  an  officer  and  not  in  that  of 
the  defendant.  The  words  "  and  still  are,"  were  properly  omit- 
ted in  the  complaint. 
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As  the  complaint  alleged  a  past  offense  committed  on  30th  April, 
1870,  so  the  question  proposed  related  to  the  time  of  its  commis- 
sion, and  was  proper.  Neither  the  validity  or  the  correctness  of  the 
return  were  then  under  consideration.  The  evidence  was  not 
offered  to  contradict  the  return,  but  to  sustain  the  complaint  on 
which  the  defendant  was  being  tried. 

The  evidence  does  not  show  any  unlawful  search,  nor  indeed  any 
search.  It  simply  proves  a  seizure,  which  we  are  not  to  presume 
illegal,  without  evidence.      -  ^ 

These  are  the  only  questions  raised  by  the  exceptions,  and  as  to 
these,  the  rulings  of  the  presiding  justice  were  correct. 

Uxeeptions  overruled. 

Cutting,  Kent,  Dickerson,  and  Danforth,  JJ.,  concurred. 


Nathaniel  Haynes  and  another  V9.  Moses  Jackson. 

Deed— exception  in,  how  cotutrued.    Bowndary ^authority  of  per$on  to  e9tabli8h. 

The  owner  of  a  tract  of  land,  consisting  of  highland  and  meadow,  conveyed  the 
whole  tract, "  excepting  fh>m  said  tract  the  meadow  land  on  the  westerly  end 
of  said  tract,  extending  to  the  highland  on  said  tract,  containing  ftrom  two  to 
three  hundred  acres,  more  or  less;  said  boundary  by  '  highland '  to  be  located 
and  monuments  fixed  by  "  the  grantee  and  another  person  named,  both  of  whom, 
within  six  days  thereafterwards,  placed  a  hub  on  the  north  line  of  the  tract, 
and  commenced  following  the  line  of  the  highland  which  was  plainly  distin- 
guishable ;  but  finding  it  would  contain  numerous  angles,they  sighted  a  straight 
line  between  the  hub  and  a  lone  pine  standing  near  the  south  line  of  the  tract, 
and  established  the  line  fh>m  the  hub  to  the  south  line  in  the  direction  of  the  pine 
and  placed  stakes  thereon,  ten  or  twelve  rods  apart  Subsequently  the  origi- 
nal grantor  conveyed  to  the  defendant  "  the  meadow  laud  on  the  west  end 
of  the  tract,  extending  to  the  highlands,—  said  meadow  containing  two  to 
three  hundred  acres, — the  easterly  part  of  said  tract  having  been  previously 
deeded;  and  the  intention  of  this  deed  is  to  release  aU  my  title  and  interest 
in  the  remaining  portion  of  said  tract,  <he  boundary  line  between  the  former 
and  present  grantees  to  be  established  if  not  already  done,  as  provided  for,  in" 
the  former  deed.  When  the  defendants  purchased,  they  were  informed  of  and 
shown  the  line  established  between  the  hub  and  pine.  Eeldt  that  the  former 
deed  conveyed  all  the  highland  and  the  latter  all  the  meadow;  and  that  the 
distinguishing  line  between  the  highland  and  meadow  and  not  the  straight 
line  between  the  hub  and  pine  was  the  true  line. 
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On  beport. 

Trespass,  quaes  clausum. 

Kent,  J.  Samuel  H.  Blake  was  the  owner  of  a  large  tract  of 
land  containing  about  one  thousand  acres,  called  the  Southgate 
tract,  consisting  of  upland  and  meadow.  On  the  9th  of  June, 
1862,  he  conveyed  the  upland  to  Ritchie.  This  deed  covered .  the 
whole  tract  in  the  description,  but  excepted  and  reserved  from  the 
tract  described  "  the  meadow  land  on  the  westerly  end  of  said 
tract,  extending  to  the  highland  on  said  tract,  said  excepted  parcel 
and  not  hereby  conveyed,  containing  two  or  three  hundred  acres, 
more  or  less."  Then  follows  the  provision,  which  has  led  to  this 
controversy,  in  these  words :  "  Said  boundary  by  the  '  highland ' 
to  be  located  and  monuments  fixed  by  said  Ritchie  and  W.  Lord." 

On  the  25th  of  April,  1864,  Blake  conveyed,  by  deed,  to  the 
defendants,  '^  the  meadow  land  on  the  west  end  of  the  Southgate 
tract,  so  called,  extending  to  the  highland  on  said  tract.  Said 
meadow  land  containing  two  or  three  hundred  acres,  more  or  less. 
The  easterly  part  of  said  Southgate  tr^t,  was  deeded  to  E.  C. 
Ritchie,  9th  June,  1862,  and  the  intention  of  this  deed  is  to  release 
all  my  title  and  interest  in  the  remaining  portion  of  said  tract.  The 
boundary  line  between  Ritchie  and  the  present  grantees  to  be  es- 
tablished, if  not  already  done,  as  provided  for  in  Ritchie's  deed." 

It  is  undisputed  that  by  the  deeds,  irrespective  of  the  provision 
for  locating  the  boundary  by  the  highland  by  Ritchie  and  Lord, 
that  the  hms  in  quo  is  within  the  deed  to  the  defendants,  i.  «.  is  a 
part  of  the  meadow  land.  It  is  clear  that  Blake  intended  to  con- 
vey all  the  Ineadow  to  the  defendants  and  all  the  highland — ^as  dis- 
tinguished jfrom  meadow  land — ^to  the  plaintiff'  grantors.  The 
case  finds  that  "  there  was'no  trouble  in  distinguishing  the  line  be- 
tween the  highland  land  and  the  meadow."  That,  therefore,  is 
the  line  intended,  and  must  govern,  unless  by  some  deed  or  pro- 
ceeding a  part  of  the  meadow,  within  that  well-defined  line,  has 
become  the  property  of  the  plaintiff. 

It  appears  from  the  report  of  the  case,  according  to  the  testimony 
of  W.  Lord,  that  he  and  Ritchie,  the  grantee  in  the  first  deed,  went 
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on  to  the  land,  and  placed  a  hub  at  Birch  Point  and  commenced 
following  the  line  of  the  highland ;  that  finding  the  line  along  the 
highland  would  have  a  dozen  angles  to  run,  they  went  back  to  the 
hub,  began  at  and  sighted  a  lone  pine  tree,  near  (not  on)  the  south 
line  of  the  Southgate  tract,  and  established  the  line  from  the  hub 
to  the  Southgate  line  in  the  direction  of  the  pine  tree.  They  then 
placed  ten  or  twelve  stakes,  about  ten  rods  apart,  in  the  line  thus  es- 
tablished, adopting  the  pine  tree  as  the  other  end  of  the  line.  This 
line  is  manifestly  a  forced  one,  not  corresponding  in  any  particular 
with  a  boundary  by  the  highlands,  but  a  substitute  for  it.  Had  the 
two  persons  designated  by  Mr.  Blake  and  his  grantee  a  legal  right 
to  extend  or  limit  the  grant,  in  this  manner  disregarding  intention- 
ally and  confessedly  the  line  of  the  deed  ? 

This  is  not  a  case  like  those  cited  by  the  plaintiflFs'  counsel,  where 
it  is  held  that  when  a  deed  refers  to  a  monument,  not  actually  ex- 
isting at  the  time  the  deed  is  made,  and  the  parties  afterwards  fairly 
erect  such  monument,  intending  to  conform  to  the  deed,  it  will  con- 
trol, although  not  wholly  agreeing  with  the  terms  of  the  deed.  Nor 
does  it  present  the  question  how  far  the  grantor  and  grantee  can  by 
agreement  fix  arbitrarily  and  by  mutual  assent  a  line  which,  except 
in  the  starting  point,  varies  in  every  particular  from  the  clearly  de- 
fined line  of  the  deed,  thus,  in  fact,  conveying  land  by  parol  agree- 
ment, and  leaving  the  recorded  deed  to  stand  as  a  false  description. 

In  this  case  Blake  was  the  owner  of  the  whole  tract.  He  deeds 
to  Ritchie,  by  a  description  before  stated,  reserving  all  the  meadow 
land  extending  to  the  highland.  But  as  this  boundary  by  the 
highlands,  although,  as  the  case  expressly  finds  it  was  plain,  and 
that  there  was  no  trouble  in  distinguishing  the  line,  between  the 
highland  and  the  meadow,  had  never  been  run  and  located  by 
monuments,  it  is  specified  that  one  W.  Lord  and  Ritchie  the  gran- 
tee should  locate  it  and  fix  monuments.  What  was  the  authority 
thus  given  to  bind  Blake  the  owner  ?  It  was  to  locate  the  line  of 
boundary  by  the  highland  and  to  place  monuments  along  that  line 
and  at  its  termini.  If  they  had  performed  this  duty  fairly,  and  in- 
tending to  locate  the  line,  in  its  whole  course,  at  the  dividing  point. 
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where  the  meadow  ceased,  and  where  the  highland  began,  it  would 
have  been  binding,  although  at  some  places  there  might  be  a  doubt 
as  to  the  exact  point  of  division.  They  did,  in  fact,  commence  by 
following  the  line  of  the  highland,  but  simply  because  they  found 
that  there  would  be  an  unusual  number  of  angles  in  that  line  they 
abandoned  the  attempt  to  locate  and  fix  the  monuments  by. the 
highland,  but  adopted  a  single  straight  line,  for  the  whole  distance, 
in  the  direction  of  a  lone  pine  tree,  antl  established  that  as  the  line. 
The  distance  of  this  line  is  not  stated  in  the  report,  but  from  the 
extent  of  the  whole  tract  it  must  have  been  from  one  to  two  miles 
in  length.  The  counsel  states  that  it  gives  to  the  plaintiffs  from 
sixty  to  one  hundred  acres  of  clearly  defined  meadow  land.  The 
exact  quantity  is  not  essential  in  determining  the  question  before 
us.  • 

There  is  no  evidence  that  Blake  ever  assented  to  this  substitu- 
tion of  this  adopted  line,  or  that  he  knew  that  the  persons  named 
had  undertaken  to  act.  On  the  contrary,  it  appears  that  in  1864, 
nearly  two  years  afterwards,  Blake  conveyed  to  the  defendants  all 
this  meadow  land,  extending  to  the  highland  of  said  tract,  and  de- 
claring in  his  deed  that  it  was  his  intention  thereby  to  release  all 
the  title  and  interest  in  the  remaining  portion  of  the  Southgate  tract 
not  deeded  to  Ritchie,  and  also  declaring  that  the  boundary  line 
between  Ritchie  and  the  present  grantees,  is  to  be  established,  if  not 
already  done,  as  provided  for  in  Ritchie's  deed.  He  does  not  adopt 
any  hne  made  by  these  two  men,  or  make  that  the  dividing  line. 
He  does  not  know,  apparently,  what  they  have  done,  or  whether 
they  have  acted  at  all.  He  simply  guards  himself  from  any  claim 
or  complaint  if  the  line  has  been  legally  established,  in  a  manner 
binding  upon  him  by  these  arbitrators,  or  if  it  shall  be  so  established 
hereafter  by  these  men,  acting  within  the  scope  of  their  authority. 

There  is  no  recognition  of  their  doings  beyond  this. 

The  case  also  finds  that  when  the  defendants  purchased  they 
were  told  of  the  line  as  established  firom  the  hub  to  the  pine  tree, 
and  were  informed  where  the  hub  was,  and  of  the  pine  tree  and  of 
the  line  between.    But  it  does  not  appear  that  they  acted  on  this 
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information,  or  purchased  the  tract,  as  bounded  by  that  line,  or  that 
they  made  any  admissions  or  acted  at  all  upon  this  information. 
They  took  the  deed  from  the  owner,  before  recited,  which  provided 
for  the  locating  this  line^  as  provided  in  Ritchie's  deed.  We  have 
considered  the  extent  of  that  authority,  and  to  that  extent  only  are 
the  defendants  bound  by  the  terms  of  the  deed  to  them. 

The  case  of  Wyman  v.  Hammond^  55  Maine,  534,  is  in  principle 
much  like  the  one  before  us.  It  was  there  held,  that  upon  a  sub- 
mission to  a  surveyor,  with  an  agreement  that  he  was  to  run  the 
line  in  dispute,  agreeably  to  the  decision  and  line  of  one  Bliss  in  a 
former  year,  the  arbitrator  could  only  ascertain  what  that  decision 
was,  and  fix  the  line  according  to  Bliss'  survey.  The  authorities 
are  very  numerous  which  establish  the  general  doctrine  that  an 
award  must  follow  the  agreement  of  submission,  and  that  the  party 
thus  clothed  with  specific  powers,  limited  by  the  agreement  of  the 
parties,  cannot  go  beyond  or  disregard  those  limitations,  or  substi- 
tute his  own  views  of  what  would  be  best  for  the  parties.  We 
repeat  what  was  said  in  the  case  cited,  that  **  it  is  unnecessary  to 
cite  authorities  on  this  point." 

To  compare  small  things  with  great,  this  case  reminds  us  of  the 
decision  of  the  royal  umpire,  in  the  matter  of  our  north-eastern 
boundary  forty  years  ago,  when  he  fixed  the  "  highlands,"  named 
in  the  treaty  as  the  dividing  line,  in  the  bed  of  the  St,  John  River. 
It  was  admitted  on  all  hands  that  he  exceeded  his  delegated  power. 

The  report  provides  that  if  the  line,  as  agreed  upon  by  Lord  and 
Ritchie,  is  binding  upon  the  parties,  a  default  is  to  be  entered,  if 
not  a  nonsuit.     We  think  it  is  not.  Plaintiff  nonsuit. 

Appleton,  C.  J. ;  Walton,  Dickerson,  and  Danforth,  JJ., 
concurred. 

Charles  N,  Hersey^  for  the  plaintiffe, 

A,  KnowleSy  for  the  defendant. 
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Inhabitants   of  Monticello  vs.  County   Commissioners   ob 
Aroostook  County. 

Statute — construction  of.    County  Commissionera-- report  of-^to  uihaJt,  term 
it  may  be  continiLed. 

Where  the  return  of  county  commissioners,  on  a  petition  to  lay  out,  alter,  or 
discontinue  a  highway,  was  made  at  the  January  term  and  placed  on  file,  and 
the  petition  was  continued  over  their  next  regular  June  term  to  the  succeeding 
July  term,  when  all  proceedings  therein  were  closed  and  recorded.  Eeldt  such 
a  proceeding  was  in  direct  violation  of  R.  S.  c.  18,  §  5. 

Petition  for  certiorari  to  quash  proceedings  of  the  county  com- 
missioners of  this  county  in  Jaying  out  and  establishing  a  highway 
in  the  town  of  Monticello. 

The  case  is  sufficiently  stated  in  the  opinion. 

(7.  M.  Herrin^  for  the  petitioners. 
L.  Powers^  for  the  respondents. 

Appleton,  C.  J.  By  R.  S.  1857,  c.  18,  county  commissioners, 
after  giving  notice  to  all  persons  interested  of  the  pendency  of  a 
petition  for  the  location,  alteration,  or  discontinuance  of  a  highway, 
and  of  the  time  and  place  of  meeting  to  view  the  way  and  hear 
the  parties,  and  after  viewing  the  way  and  hearing  tlie  parties,  are 
required,  if  they  determine  the  way  to  be  of  common  convenience 
and  necessity,  or  that  an  existing  way  shall  be  altered  or  discon* 
tinned,  to  "  make  a  correct  return  of  their  doings,  signed  by  them, 
accompanied  by  an  accurate  plan  of  the  way,"  etc. 

By  §  6,  "  Their  return,  made  at  their  next  regular  session  after 
the  hearing,  is  to  be  placed  on  file,  and  to  remain  in  the  custody 
of  their  derk,  for  inspection  without  record.  The  case  is  then  to 
be  continued  to  their  next  regular  term ;  when,  or  before  then,  all 
persons  aggrieved  by  their  estimate  of  damages  shall  present  their 
petition  for  redress.  If  no  such  petition  is  then  presented  or  pend- 
ing, the  proceedings  shall  be  closed,  recorded,  and  become  eflFect- 
ual,"  etc. 
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Now  the  report  of  the  commissioners  was  made  at  the  January- 
terra,  1867,  and  then  placed  on  file.  The  "  petition  was  thence 
continued  to  the  July  term,  1867,  of  said  court,  when  all  proceed- 
ings therein  were  closed  and  recorded.  But  this  was  in  direct 
violation  of  the  statute.  The  next  regular  term  of  the  court  of 
county  commissioners  was  required  by  law  to  be  holden  on  the  first 
Tuesday  of  June,  1867,  at  which  term  the  proceedings  should  have 
been  closed  and  recorded,  unless  persons  aggrieved  by  their  esti- 
mate of  damages  should  present  petitions  for  redress.  But  nothing 
was  done  at  that  tune,  nor  could  these  petitioners  or  any  others 
aggrieved  have  then  presented  their  petitions  for  redress  or  been 
heard  in  relation  thereto,  for  no  June  term  was  holden. 

The  county  commissioners  could  not  lawfully,  and  without  any 
assignable  cause,  neglect  or  omit  to  hold  the  next  regular  term  and 
act  upon  the  matter  and  continue  all  proceedings  over  the  regular 
.  term  to  the  one  subsequent  thereto.  If  they  could  act  at  a  term  • 
other  than  the  next  regular  term,  they  might  do  it  at  any  term 
held,  however  long  thereafter.  Parties  interested  cannot  be  re- 
quired or  expected  to  look  for  the  pres^entation  of  the  return  of  the 
commissioners  at  any  other  term  than  the  one  specially  designated 
for  that  purpose  by  statute.  The  error  is  one  of  substance,  not  of 
form.  ParBonsfield  v.  Lord^  23  Maine,  611 ;  WinMam^  petitioner^ 
32  Maine,  452 ;  City  of  Belfast^  appellant^  53  Maine,  431. 

Nor  is  it  any  suflScient  answer  that  the  county  commissioners 
neglected  to  hold  the  next  regular  term  as  established  by  statute. 
No  reason  is  assigned  for  not  doing  it.  Their  neglect  of  duty,  in 
this  respect,  cannot  render  valid  their  violation  of  the  law  in  mak- 
ing their  return  at  a  wrong  time.  If  they  could,  without  reason, 
omit  to  hold  one  term,  they  might  any  number.  This  would  leave 
it  to  their  discretion  to  hold  a  term  or  not. 

There  are  other  objections  to  these  proceedings,  but  it  is  not  nec- 
essary to  examine  them  as  we  deem  the  one  we  have  considered 
fatal  to  their  validity.  The  writ  of  certiorari  to  issue. 

Cutting,  Kent,  Walton,  Dickerson,  and  Danforth,  JJ., 
concurred. 
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Jerry  Drew  vs.  Harrison  T.  Smith. 
Lex  loci  contractus. 

In  1869,  the  plsdntiff  being  then  and  still  a  citizen  of  Brighton,  Vt,  then  and  there 
delivered  to  one  Philbrick,  then  and  still  a  citizen  of  Maine,  four  horses,  six 
stage  harnesses,  and  a  covered  two-horse  wagon,  receiving  from  the  latter  his 
promissory  note,  of  that  date,  together  with  a  writing  signed  by  him,  dated  at 
Brighton,  reciting  what  the  note  was  given  for,  and  stipulating  that  the  ^*  said 
horses,  harnesses,  and  wagon  are  to  remain  the  property  of  the  said  "  plaintiff 
"  until  said  note  is  paid,  the  said  "  plaintiff  "  to  have  and  apply  toward  the 
payment  of  the  said  note  the  sums  paid  by  the  IT.  S.  Government  for  transpor-* 
tation  of  the  mails  from  East  Machias  (Maine)  to  Lubec  (Maine)  as  the  same 
shall  become  due."  The  statute  of  Vermont  does  not  require  such  a  contract 
to  be  recorded.  Held,  that  the  law  of  Vermont  governed  the  contract^  and  that 
B.  S.  c.  Ill,  §  5  does  not  affect  it 

On  facts  agreed. 

Replevin  of  two  horses,  two  stage-harnesses,  and  a  cgvered 
two-horse  wagon.     Writ  dated  July  80, 1870. 

The  defendant,  being  a  deputy-sheriff,  attached  the  property  on  a 
writ  dated  May  10, 1870,  in  favor  of  one  Corthell  against  Edward 
L.  Philbrick,  and  justified  the  taking  upon  the  ground  that  the 
horses,  harnesses,  and  wagon  were,  at  the  time  of  the  attachment, 
liable  to  be  attached  as  the  property  of  Philbrick,  and  pleaded 
accordingly. 

The  sole  question  raised  was  the  liability  of  this  property  to  be 
attached  as  the  property  of  Philbrick. 

The  plaintiff  was  and  is  a  citizen  of  the  State  of  Vermont.  On 
the  24th  of  June,  1869,  being  the  undisputed  owner  of  the  prop- 
erty hereafter  mentioned,  he  delivered  it  to  Edward  L.  Philbrick,  at 
Brighton,  Vermont,  and  received  firom  him,  at  the  same  time, 
paper  signed  by  Philbrick  and  of  the  following  tenor : 

"  1470.  On  demand,  for  value  received,  I  promise  to  pay  Jerry- 
Drew  or  bearer  fourteen  hundred  seventy  dollars,  with  interest 
annually.  (Signature.) 

Brighton,  Vt.,  June  24,  1869." 

VOL.  LIX.  26 
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"  The  above  note  is  given  for  two  black  horses,  one  chestnut 
horse,  one  brown  mare,  six  stage  harnesses,  one  covered  two-horse 
wagon,  which  said  horses,  harnesses,  and  wagon  are  to  be  and  re- 
main the  property  of  the  said  Jerry  Drew  until  said  note  is  paid, 
the  said  Jerry  Drew  to  have  and  apply  toward  the  payment  of 
the  said  note,  the  sums  paid  by  the  United  States  government  for 
transportation  of  the  mails  from  East  Machias  (Maine)  to  Lubec 
(Maine)  as  the  same  shall  become  due  from  government. 

Brighton,  Vt.,  June  24,  1869."'  (Signature.) 

The  note  and  stipulation  were  never  recorded  in  either  State. 

By  the  laws  of  Vermont  the  contract  was  valid  between  the 
parties  to  it,  and  did  not  pass  the  title  to  the  property  to  Philbrick 
until  the  note  was  paid ;  and  the  law  of  Vermont  did  not  require 
it  to  be  recorded. 

The  property  was  delivered  in  Vermont  to  Philbrick,  and  by 
him  taken  to  Maine,  where  it  was  used  by  him  in  the  transporta- 
tion of  mails  from  East  Machias  to  Lubec  until  the  time  of  the 
attachment. 

Bradbury  ^  Bradbury ^  for  the  plaintiff. 

Walker  ^  Lynch^  for  the  defendant. 

Danforth,  J.  It  is  admitted  that  up  to  June  24,  1869,  the 
title  to  the  property  in  question  was  in  the  plaintiff.  If  the  con- 
tract made  on  that  day,  between  him  and  Philbrick,  was  "  invalid," 
the  case  shows  no  evidence  whatever  of  any  change  of  ownership, 
and  the  plaintiff  must  have  judgment  in  his  favor. 

But  the  contract  was  entered  into  in  the  State  of  Vermont,  the 
property  was  delivered,  and  the  note  is  payable  there,  and  the  party 
to  whom  the  obligation  is  due,  then  was  and  still  is  a  resident  of 
that  State.  By  the  lex  loci  the  contract,  as  the  case  finds,  is  valid 
and  binding  upon  the  parties.  By  our  statute,  as  it  now  stands, 
R.  S.  1871,  c.  Ill,  §  5,  such  a  contract  is  invalid  between  the 
parties,  as  well  as  others,  unless  recorded.  This  statute  was  passed 
subsequent  to  the  date  of  the  contract,  and  does  not  in  terms  apply 
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to  it ;  nor  can  it  by  well-settled  principles  affect  contracts  made  in 
other  States,  the  validity,  force,  and  effect  of  such  depending  upon 
the  laws  of  the  place  where  made.  In  thia  case  no  question  arises 
as  to  the  remedy  but  only  as  to  the  legality  of  the  contract.  If 
that  is  valid,  Philbrick  had  no  attachable  interest  in  the  property 
replevied,  but  the  title  and  right  of  possession  remain  in  the 
plaintiff.  Judgment  for  plaintiff. 

Appleton,  C.  J.;  Cutting,   Kent,  and  Walton,  JJ.,  con- 
curred. 


Asai^Thurlough  (Judge  of  Probate')   vs.  Elisha   Chick  and 

others. 

Decree  of  probate  court— evidence  in  action  on  executor^ a  bond. 

The  sarviving  partner  of  a  firm  having  been  duly  appointed  executor  of  the  will 
of  his  deceased  partner  and  given  bond  in  common  form  as  execntor,  Included 
in  his  inventory  "  the  whole  of  the  partnership  "  property  and  charged  him- 
self, in  his  executor's  accounts  with  "  one-half  amount  of  personal  estate  of 
the  firm,  "  except  notes  and  accounts,  at  the  value  mentioned  in  the  inven- 
tory," together  with  "  one-half  of  rents  collected  on  the  real  estate  of  the 
firm,'*  all  of  which  the  judge  of  probate  aUowed  against  the  objections  of  the 
sureties  on  the  executor's  bond,  and  thereupon  made  a  decree  charging  the 
executor  with  a  balance  against  him.  In  an  action  upon  the  executor's  bond, 
the  question  of  the  sureties'  liability  came  before  the  law  court  on  facts 
agreed,  wherein  it  was  stipulated  that  **  if  the  court  should  be  of  the  opinion 
that  the  sureties  were  liable  for  one-half  of  the  partnership  property,  the 
damages  should  be  assessed  by  the  jury;"  and  the  court  decided  that  the 
sureties  were  so  liable.  Held,  that  the  record  of  the  decree  of  the  probate 
court  in  the  settlement  of  the  executor's  account,  charging  him  with  a  balance 
against  him,  was  conclusive  upon  the  parties,  they  having  been  present  and 
contested  the  account  and  taken  no  appeal  from  such  decree. 

On  report. 

Debt  on  a  probate  bond  given  by  Henry  A.  Arey,  executor  of 
the  last  will  and  testament  of  James  Arey,  as  principal,  and  the  de- 
fendants  as  sureties.     The  principal  died  before   the  suit  was 
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brought.  The  action  was  broiight  in  the.  name  of  Joseph  W. 
Knowlton,  Judge  of  Probate,  and  now  m  the  name  of  Asa  Thur- 
low,  his  successor. 

The  case  came  before  the  full  court  (vol.  56  Maine,  228)  on 
facts  agreed,  which  were  also  made  a  part  of  this  case. 

James  and  Henry  A.  Arey  were,  at  the  time  of  the  decease  of 
tlie  fbrmer,  copartners  in  trade  under  firm  name  of  James  Arey  & 
Son. 

At  the  decease  of  James,  Henry  A.  was  appointed  executor  of 
the  will  of  his  father,  and  gave  the  bond  in  suit  in  common  form. 
In  his  inventory  he  included  the  personal  property,  notes,  and  ac- 
counts belonging  to  the  firm,  one-half  of  the  appraised  value  there- 
of being  set  down  as  the  property  of  the  estate  ;  and  certain  real 
estate  of  the  firm  was  inventoried  in  the  same  manner.  The  ^xeo 
utor  settled  two  accounts  in  the  probate  court.  In  one  he  charged 
himself  with  "  one-half  amount  of  personal  estate  of  James  Arey 
&  Son,  except  notes  and  accounts,*'  at  the  value  set  down  in  the 
inventory ;  also  with  "  one-half  collected  on  notes  and  accounts  of 
said  firm."  In  his  second  account,  he  charged  himself  with  "  bal- 
ance due  on  first  account ;"  with  one-half  further  collection  on 
debts  due  the  firm,  and  with  rents  collected  on  real  estate  owned 
by  the  firm.  At  the  hearing  before  the  judge  of  probate,  on  the 
settlement  of  the  second  account,  the  defendant  appeared,  resisted 
the  allowance  of  the  same,  and  claimed  that  they  were  not  holden 
on  the  executor's  bond  for  any  part  of  the  partnership  property, 
but  only  for  James  Arey's  private  estate ;  but  the  judge  of  pro- 
bate found  a  balance  due  from  the  executor. 

Henry  A.  Arey  never  gave  any  bond  as  surviving  partner. 

The  question  presented  was  whether  the  defendants,  as  sureties 
on  the  bond  of  the  executor,  were,  holden  for  one-half  of  the 
amount  of  the  partnership  property  ;  and  if  they  were,  "  the  dam- 
ages to  be  assessed  by  the  jury." 

In  this  trial  the  plaintiff  claimed  the  amount  due  from  Henry  A^ 
Arey,  executor,  as  by  his  last  account  settled  in  the  probate  court, 
viz. :  $5,637.25,  less  $1,255,77,  amount  to  which  said  executor  was 
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entitled  as  heir  of  his  testator,  and  interest  thereon  from  date  of 
writ ;  and  in  support  of  his  claim  introduced,  subject  to  objection, 
the  record  of  the  probate  court  of  the  amount  above  stated,  its  set- 
tlement, allowance,  and  approval  by  the  judge.  The  defendants 
put  in  the  agreed  statement. 

If  tlie  evidence  from  the  probate  court  was  conclusive  of  the 
amount  of  damages,  judgment  to  be  rendered  ifor  the  penalty  of  the 
bond,  and  execution  issue  for  the  balance  stated  and  interest  from 
the  date  of  the  writ. 

-    W.  G.  Crosby^  for  the  plaintiff. 

Huhbard  ^  Vose^  for  the  defendant. 

Kent,  J.  This  case  was  formerly  before  the  court,  and  is  re  - 
ported  in  56  Maine,  228,  and  thq  agreed  facts  in  that  case  are  put  in 
as  part  of  this  case.  It  was  decided,  on  the  former  hearing,  that  the 
defendants  were  liable  on  their  bond  for  their  one-half  of  copart- 
nership property.  The  only  question  remainipg  is  the  amount  of 
damages.  It  was  agreed,  by  the  conclusion  of  the  case  fdrmerly 
before  the  court,  that  "  if  the  court  should  be  of  opinion  that  de- 
fendants are  liable  for  one-half  of  the  copartnership  property,  the 
damages  are  to  be  assessed  by  the  jury,  otherwise  the  plaintiff 
to  become  nonsuit." 

When  the  case  came  up  for  a  hearing  on  the  question  of  dam- 
ages, the  plaintiff  put  in  as  evidence  the  records  of  the  court  of 
probate,  showing  a  settlement  and  decree  of  that  court,  charging 
the  executor  with  a  balance  of  $4,818tVtf  due  from  him.  This 
was  the  only  evidence  offered  by  either  party.  The  defendants 
contend  that,  although  this  evidence  of  the  amount  due  is  legally 
admissible,  yet  that  under  the  agreement  in  the  former  report,  it 
is  not  conclusive,  and  that  they  have  a  right  to  have  the  amount 
determined  by  a  jury. 

We  do  not  understand  that  agreement  to  mean  anything  more 
than  that  the  case  is  to  stand  for  trial  in  the  usual  manner,  subject 
to  the  same  rules  of  evidence  as  other  cases.     When  the  case  came 
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on  for  trial,  the  plaintiflF  put  in  what  he  considered  legal  and  suffi- 
cient evidence,  viz.,  the  records  of  the  probate  court.  The  defend- 
ants had  a  right  to  oflPer  any  evidence  they  thought  pertinent.  Or 
they  might  have  had  a  verdict  of  the  jury,  under  the  direction  of 
the  court,  and  have  taken  exceptions  to  any  ruling.  But  they  of- 
fered no  evidence,  except  "the  agreed  facts  at  the  former  hearing." 

The  counsel,  however,  goes  further  and  contends  that  the  agree- 
ment that  "  the  damages  are  to  be  assessed  by  the  jury,"  means 
that  all  the  questions  determined  by  the  probate  court,  respecting 
the  settlement  of  the  account,  are  to  be  opened  and  passed  upon  by 
the  jury,  as  if  no  such  decree  had  been  made. 

As  before  stated,  we  do  not  see  any  reason  for  giving  such  ex- 
tended meaning  to  these  words.  We  think  the  case  comes  within 
the  well-established  doctrine  in  this  State,  that  the  decree  of  the 
court  of  probate,  allowing  the  account  of  an  executor  and  decree- 
ing its  payment  is  conclusive  upon  him,  upless  appealed  from  to  the 
supreme  court  of  probate.  Pierce  v.  Irish^  81  Maine,  254 ; 
Parcher  v.  Bussel^  11  Cush.  107. 

Judgment  for  plaintiff  for  the  penalty  of  the 
bond^  and  execution  to  issue  for  $4,381-^(^, 
and  interest  from  date  of  the  writ  and  costs. 

Appleton,  C.  J. ;  Cutting,  Walton,  Dickerson,  and  Dan- 
FOUTH,  JJ.,  concurred. 


Inhabitants  of  Parkman  vs.  Jesse  Nutting. 
Amendment — xohat  is  new  cause  of  acUon. 

Where  the  earliest  item  in  the  accoant  annexed  bears  the  date  of  January  15, 
1864,  and  the  specification  in  the  writ  is,  that  tmder  the  count  for  money  had 
and  received,  the  plaintiffs  claim  to  prove  and  recover  of  the  defendant  the 
sum  of  sixteen  thousand  dollars  delivered  him  on  and  since  the  15th  of  Jan- 
uary, 1864,  according  to  the  account  annexed,—  an  amendment  so  as  to  enable 
the  plaintiffs  to  recover  sums  received  since  January  1, 1863,  is  a  new  cause  of 
action  and  inadmissible  against  the  objection  of  the  defendant 

In  such  case,  all  evidence  relating  to  such  an  amendment  is  inadmissible. 
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On  exceptioxs. 

Assumpsit  on  account  annexed,  for  money  had  and  received  and 
money  paid  out  for  defendant's  use. 

The  account  was  items  of  cash  beginning  January  16,  1864, 
and  ending  April  29  following.  In  the  specification  in  the  writ, 
under  the  count  for  money  had  and  received,  the  plaintiffs  claim 
"  to  prove  and  recover  of  said  defendant  the  sum  of  sixteen  thou- 
sand dollars,  that  amount  of  money  delivered  him  on  the  15th  of 
January,  a.  d.  1864,  and  since  according  to  account  annexed." 

The  plaintiffs  offered  to  amend  by  adding : 

"  Also,  for  that  the  said  defendant  -having,  from  time  to  time,  on 
and  since  the  first  day  of  January,  1863,  to  the  15th  day  of  March, 
1869,  acting  in  the  capacity  of  agent  for  the  inhabitants  of  Park- 
man,  as  aforesaid,  to  hire  and  procure  for  them  soldiers  to  fill  and 
make  up  the  several  quotas  of  the  said  town,  tmder  the  several 
calls  of  the  President  of  the  United  States,  to  suppress  the  late  re- 
bellion, received  into  his  hands  the  money  and  property,  orders  and 
scrip  of  the  said  inhabitants  in  their  corporate  capacity  to  a  large 
amount,  to  wit,  to  the  amount  of  thirty  thousand  dollars,  with 
which  to  hire  and  procure  soldiers  for  the  purpose  aforesaid.  The 
said  defendant  then  and  there  promised  the  plaintiffs,  that  he  would 
faithfiiUy,  diligently,  and  properly  discharge  said  duty,  and  expend 
the  funds  aforesaid,  or  so  much  thereof  as  might  be  necessary  for 
the  purpose  aforesaid,  under  the  laws  and  regulations  of  the  United 
States  and  of  the  State  of  Maine,  and  under  the  several  votes  of 
the  town  of  Parkman  in  relation  thereto,  and  return  the  balance 
thereof,  if  any,  to  the  said*  inhabitants, — ^yet  regardless  of  his  said 
several  promises  and  undertakings,  as  aforesaid, 

"  The  plaintiffs  aver  that  said  defendant  has  appropriated  to  his 
own  use  large  sums  of  said  money,  to  wit,  the  sum  of  five  thou- 
sand dollars,  without  the  order  and  direction  of  the  plaintiffs,  and 
without  authority  of  law,  and  against  such  authority  and  direction. 

"  And  plaintiffs  further  aver  that  said  defendant  has  misappro- 
priated other  large  sums  of  money  and  property  aforesaid,  to  wit, 
the  sum  of  three  thousand  dollars,  without  the  order  and  direction 
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of  said  plaintiffs,  and  against  said  orders  and  directions,  and  against 
such  authority. 

"And  plaintiffs  further  aver  that  said  defendant,  during  said 
times,  paid  out,  without  authority  of  plaintiffs,  and  without  author- 
ity of  law,  other  large  sums  of  said  money  and  property,  to  wit, 
the  sura  of  three  thousand  dollars,  to  parties  not  entitled  to  the 
same  by  any  vote  of  said  town  or  by  authority  of  law ;  whereby 
and  in  consideration  thereof  the  defendant  becomes  liable,  and 
promised  the  plaintifi^  to  pay  them  the  aforesaid  sums  on  demand." 

The  plaintiffs  offered  to  prove  that  the  defendant  from  time  to 
time,  since  the  first  day  of  January,  a.  d.  1863,  up  to  the  15th  day 
of  March,  a.  d.  1869,  acting  for  the  plaintiff  town,  to  hire  and  pro- 
cure for  them  soldiers  to  fill  and  make  up  the  several  quotas  of  the 
said  town,  under  the  several  calls  of  the  President  of  the  United 
States  to  suppress  the  late  rebellion,  received  into  his  hands  the 
money  orders  and  scrip  and  property,  all  being  the  property  of  said 
plaintiff  town,  to  a  large  amount,  to  wit,  to  the  amount  of  thirty 
thousand  dollars,  with  which  to  hire  and  procure  soldiers  for  the  pur- 
pose aforesaid.  And  that  the  said  defendant,  in  consideration 
thereof,  impliedly  promised  the  plaintiffs  that  he  would  faithfully 
and  diligently  and  properly  discharge  his  duty  in  relation  thereto, 
and  expend  the  funds  aforesaid,  or  so  much  thereof  as  might  be 
necessary  for  the  purposes  aforesaid,  under  the  laws  and  regulations 
of  the  United  States  and  of  the  State  of  Maine,  and  under  the 
several  votes  of  the  plaintiff  town  in  relation  thereto, — ^and  would 
return  the  balance  thereof,  if  any,  to  the  plaintiffs,  upon  demand. 

That  said  defendant,  having  received  the  funds  as  aforesaid,  ap- 
propriated to  his  own  use  large  sums  of  said  money  and  funds,  to 
wit,  the  sum  of  five  thousand  dollars,  without  the  authority  of  the 
law,  and  without  the  consent  of  said  inhabitants,  aod  against  their 
consent,  and  against  their  recorded  votes  and  in  violation  of  the 
same. 

That  defendant,  during  said  time,  misappropriated  other  large 
sums  of  said  money  and  property,  to  wit,  the  sum  of  three  thou- 
sand dollars,  without  the  order  and  direction  of  said  plaintiflfe,  and 
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against  such  order  and  direction  and  without  the  authority  of  law, 
and  against  the  authority  of  law. 

That  during  said  times,  the  defendant,  without  the  authority  of 
plaintiffs  and  without  authority  of  law,  paid  out  other  large  sums 
of  said  money  and  property,  to  parties  not  entitled  thereto  by  any 
vote  of  said  town,  or  by  law,  and  against  law. 

That  E.  F.  Harvey,  town  agent  of  said  plaintiff  town,  duly  au- 
thorized by  the  inhabitants  of  plaintiff  town  in  their  corporate  ca- 
pacity, 

1.  As  town  agent  as  aforesaid,  and  as  auditor; 

2.  By  any  votes  of  the  town, — copies  of  which  either  party  may 
annex; 

3.  By  the  authority  of  the  selectmen,  and  by  the  acts  of  the 
town; 

4.  By  bringing  this  suit ; 

5.  By  subsequent  vote  of  ratification  of  the  bringing  of  the  suit 
since  the  date  of  the  writ,  on  the  1st  day  of  July,  1870,  and  before 
the  date  of  this  writ  made  due  demand  on  the  said  defendant  to 
pay  over  to  him,  as  agent  aforesaid,  all  said  money,  property,  and 
balance  in  his  hands  and  belonging  to  said  town,  growing  out  of 
the  transactions  aforesaid.  And  made  the  further  demand  that  he» 
at  the  same  time,  should  account  to  him  as  agent  as  aforesaid,  for 
misappropriations  and  unauthorized  payments  as  aforesaid,  and  that 
defendant  refused  to  account  or  pay  over  any  sum  whatever. 

It  was  admitted  that  defendant  was  one  of  the  selectmen  of  said 
town,  from  March,  A.  n.  1859,  to  March,  A.  n.  1869,  and  was 
chairman  of  the  board  of  selectmen  during  all  that  time. 

The  presiding  judge  declined  to  allow  the  amendment,  on  the 
ground  that  it  contained  a  new  cause  of  action,  and  was  not  legally 
allowable,  and  excluded  the  offered  evidence  ;  whereupon  the  plain- 
ti£&  alleged  exceptions. 

A.  (?.  Lebroke,  for  the  plaintiffs. 

Under  the  liberal  rules  adopted  by  the  courts,  guided  by  the  lib- 
eral statutes  requiring  only  that  the  person  and  case  may  be  under^ 
stood,  the  amendment  is  legal. 
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It  IS  for  no  new  cause  of  action,  but  only  a  more  formal  way  of 
setting  out  the  same  claim.  Brewer  v.  Hast  MacJdas^  27  Maine,  489 ; 
Selden  v.  Beale,  3  Greenl.  178 ;  BaU  v.  Clafiin,  5  Pick.  303  ; 
Jenney  v.  Pierce^  4  Pick.  385 ;  Penobscot  Boom  Corp,  v.  Bdker^ 
16  Maine,  439 ;  Young  v.  Garland^  18  Maine,  409 ;  Russell  v. 
Small,  30  Maine,  30 ;  Knapp  v.  Clark,  30  Maine,  244. 

Every  one  of  the  three  counts  in  the  writ,  as  well  as  the  specifi- 
cation in  the  writ  annexed  to  the  counts,  claims  $16,000,  while,  aJ 
though  the  amendment  alleges  that  defendant,  in  the  course  of  the 
business  of  hiring  soldiers,  received  $30,000,  yet  it  charges  him 
with  only  $11,000  in  the  aggregate,  and  really  only  $8,000  as  the 
total  of  his  liability,  $5,000  of  which  he  appropriated  to  his  own  use, 
and  $3,000  he  paid  away  in  an  unauthorized  manner.  This  lacks 
$5,000  or  $8,000,  of  being  equal  to  the  sum  named  in  each  count 
of  plaintiffs'  writ.  So  instead  of  enlarging  plaintiffs'  claim,  the 
amendment  really  would  limit  and  curtail  it.  The  third  count  in 
the  writ  is  for  $16,000,  without  any  specification  or  limitation. 

The  special  count  proposed,  only  covers  a  claim  of  $8,000,  while 
the  several  counts  in  the  writ  each  cover  twice  that  sum,  and  the 
items  in  the  account  annexed  amount  to  some  $3,000  more  than  the 
$8,000,  while  the  count  itself  covers  $16,000.  This  count  is  for 
the  same  cause  of  action.  Is  there  any  difficulty  in  "  understand- 
ing the  person  and  case  ?  " 

A  declaration  so  defective,  that  it  would  exhibit  no  sufficient 
cause  of  action,  may  be  amended  without  introducing  any  new 
cause  of  action.    Pullen  v.  Hvtchinson,  25  Maine,  249. 

A  declaration,  upon  an  agreement  to  insure,  may  be  amended  so 
as  to  declare  upon  a  policy  of  insurance.  Loring  v.  Proctor,  26 
Maine,  18. 

When  a  coimt  in  a  writ  names  any  sum,  items  not  to  exceed  that 
sum  may  be  supplied.     Butler  v.  Millett,  47  Maine,  492. 

This  amendment  is  clearly  within  the  discretion  of  the  court. 
Brewer  v.  East  Machias,  27  Maine,  489.  This  court  has  repeat- 
edly declared,  that  amendments  may  be  allowed  at  the  discretion 
of  the  court,  when  the  cause  of  action  can  be  perceived  and  under- 
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Stood,  although  the  declaration  is  defectively  and  inartificially  drawn. 
State  V.  Bumhamy  44  Maine,  278  ;  Simpson  v.  Norton^  45  Maine, 
381 ;  Page  v.  Danforih,  63  Maine,  493. 

Courts  are  liberal  in  allowing  amendments  when  the  person  and 
case  can  be  rightly  understood.  Solon  v.  Perry y  64  Maine,  493  ; 
Earvey  v.  CuttSy  61  Maine,  604. 

In  a  case  like  this,  where  there  can  be  no  possible  doubt,  or  mis- 
understanding of  the  parties,  as  to  what  plaintiffs  claim  to  recover, 
and  after  so  much  expense  as  has  already  been  incurred,  why  should 
not  the  court  exercise  their  discretion  in  favor  of  the  amendments, 
if  tliey  think  them  necessary,  rather  than  to  drive  the  parties  out 
of  court  to  commence  anew  to  litigate  the  same  matters,  which 
would,  in  a  new  suit,  be  no  better  understood  than  they  now  are  ? 
''^Interest  Repvhlicoe  ut  sit  finis  litium.^^ 

I.  Crosby y  for  the  defendant. 

Appleton,  C.  Js  The  writ  in  this  case  contains  counts  for 
money  had  and  received,  and  on  an  account  annexed. 

The  earliest  item,  in  the  account  annexed,  bears  the  date  of  Jan. 
15,  1864.  The  specification  in  the  writ  is  .that  undgr  the  counts 
for  money  had  and  received,  the  plaintiffs  claimed  "  to  prove  and  re- 
cover of  said  defendant  the  sum  of  sixteen  thousand  dollars,  that 
amount  of  money  delivered  him  on  the  15th  Jan.,  1864,  and  since 
according  to  the  account  annexed." 

The  plauitiffs  propose  to  amend  so  as  to  enable  them  to  recover 
amounts  received  since  Jan.  1,  1863.  This  is  manifestly  intro- 
ducing a  new  cause  of  action.  Under  the  writ  as  originally  drawn, 
the  defendant  could  not  be  held  to  account  for  sums  received  be- 
tween Jan.  1,  1863,  and  Jan.  15,  1864.  By  the  amendment  he 
would  be  liable  to  account  for  all  such  sums.  While  the  utmost 
liberality  is  allowed  in  the  matter  of  amendments,  the  authorities 
are  uniform  that  no  new  cause  of  action  shall  be  introduced  against 
the  protestations  of  the  defendant.  The  cause  of  action,  as  origi- 
nally stated,  was  clearly  and  distinctly  set  forth.     There  was  no 
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defect  to  be  amended.  The  proposed  amendment  is  not  the  cor- 
rection of  a  defect  in  pleading,  but  the  addition  of  a  cause  of  action 
not  set  forth  in  the  original  declaration. 

The  ruling,  denying  the  amendment,  was  in  accordance  with  the 
well-settled  rules  of  law. 

So  far  as  the  evidence  offered  relates  to  the  proposed  amendment, 
it  was  properly  excluded. 

*     Cutting,  Kent,  Walton,  Dickerson,  and  Danforth,  JJ., 
concurred. 


Clara  C.  Packard  vs.  Hiram  C.  Brewster  and  others. 

Bond,    Pleading,    BaU-^nd, 

The  principal  defendant  having  been  arrested  on  a  special  writ,  in  favor  of  this 
plaintiff,  gave  a  bond  with  the  other  defendants,  sareties,  therein  acknowl- 
edging themselves  bound  to  the  sheriff  by  name  who  made  the  arrest  in  a 
specific  sum  named,  **  to  be  paid  nnto  "  the  plaintiff;  "  her  heirs  and  assigns,** 
with  the  condition  annexed  in  the  usual  form  of  a  bail-bond.  In  debt  on  the 
bond  brought  in  the  name  of  the  plaintiff,  Heldy  0 )  that  if  the  instrument  de- 
clared on  be  a  bail-bond,  $cire  facias  and  not  debt  is  the  remedy ;  and  (2)  if  it 
be  deemed  a  common-law  bond,  the  action  must  be  in  the  name  of  the  sheriff 
to  whom  it  was  given,  and  not  in  the  name  of  the  plaintiff. 

On  report. 

Debt  on  a  bond,  dated  Sept.  22, 1868,  wherein  Hiram  C.  Brew- 
ster, as  principal,  and  the  defendants,  as  sureties,  "  are  holden  and 
stand  firmly  bound  and  obliged  unto  Hanson  Andrews,  deputy- 
sheriff  of  the  county  of  Knox,  in  the  full  and  just  sum  of  five 
thousand  dollars  to  be  paid  unto  Clara  C.  Packard,  her  heirs  or 
assigns,  to  which  payment,"  etc. 

The  condition  of  the  obligation  is, 

"  That  whereas  the  above-bounden  Hiram  C.  Brewster  has  been 
arrested  at  the  suit  of  Clara  C.  Packard,  in  the  county  of  Ejiox, 
on  a  plea  of  the  case  by  the  said  Clara  C.  Packard,  commenced  to 
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be  heard  and  tried  before  the  supreme  judicial  court  to  be  holden 
at  Rockland,  in  and  for  the  county  of  Knox,  on  the  second  Tues- 
day of  March,  1869,  as  by  the  original  writ  or  process  bearing  date 
the  eighteenth  day  of  September  (reference  thereunto  being  had), 
more  fully  appears.  If,  therefore,  the  above-bounden  Hiratn  C. 
Brewster  shall  appear  and  answer  unto  said  writ  or  process,  and 
shall  abide,  do,  and  perform  the  judgment  of  the  said  court,  or  the 
judgment  of  any  other  court  before  whom  the  said  process  shall,  in 
due  course  of  law,  be  finally  determined,  and  shall  not  depart  with- 
out licensee,  then  the  above-written  obligation  to  be  Void ;  otherwise 
to  remain  in  full  force  and  virtue." 

It  appeared  that  on  Sept.  18,  1868,  the  plaintiff  sued^  out  a  spe- 
cial writ  against  Brewster,  founded  upon  an  alleged  contract  of 
marriage.  An  aflSdavit  required  by  R.  S.  c.  118,  §  2,  authorizing 
the  arrest  of  a  debtor  about  to  leave  the  State,  was  made  and  prop- 
erly certified  upon  the  writ  on  which  also  the  plaintiff's  attorney 
indorsed  the  order  to  the  sheriff,  "  Mr.  Laughton,  arrest  the  de- 
fendant forthwith."  On  the  next  day  the  oflScer,  having  the  writ 
for  service,  made  the  return : 

"  By  virtue  of  this  writ,  I  arrested  the  body  of  the  within- 
named,  Hiram  C.  Brewster,  who  rendered  to  me  tlie  bond  which 
is  herewith  returned,"  etc.  The  bond  mentioned  in  the  return 
was  the  one  in  suit. 

Judgment  was  recovered  on  the  original  action  of  Packard  v. 
Brewster^  at  September  term,  1869,  and  execution  issued  thereon, 
Oct.  16, 1869,  on  which  an  officer  made  return,  Jan.  16,  1870,  of 
diligent  search  for  the  body  of  Brewster,  inabiUty  to  find  him  and 
a  demand  on  the  sheriff  who  made  the  arrest,  and  his  refusal. 

Plea,  non  est  factum. 

The  action  was  reported  to  full  court  with  a  stipulation,  that,  if 
the  action  was  not  maintainable,  the  plaintiff  to  be  nonsuit. 

Q-oiUd  ^  MoorCj  for  the  plaintiff. 

This  is  a  good  bond  to  the  plaintiff.  2  Pars,  on  Cont.  (1st  Ed.) 
24.  Such  a  construction  as  will  make  it  valid  and  not  void  will  be 
given  if  possible.     CHezen  v.  Eoody  2  Met.  494.    If  it  be  construed 
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as  a  bond  to  the  sheriff,  it  is  void.  Conant  v.  Sheldon^  4  Gray, 
800 ;  Smith  v.  Adarm,  12  Met.  564. 

If  construed  to  be  a  bond  to  the  plaintiff,  it  is  good  at  common 
law.  Hoxie  v.  Weston^  19  Maine,  322 ;  Athens  v.  Ware^  39  Maine, 
846 ;  Morse  v.  Hodsdon^  5  Mass.  814 ;  Freeman  v.  Davis^  7  Mass. 
200 ;  Arnold  v.  Allen,  8  Mass.  147 ;  Clap  v.  Cofran,  7  Mass.  98 ; 
Call  V.  Foster,  49  Maine,  452. 

It  was  voluntarily  entered  into  for  the  benefit  of  the  principal, 
for  his  relaxation  from  lawful  arrest.  Accepted  by  the  obligee, 
who  is  now  entitled  to  judgment.  Winthrop  v.  Dockendorf,.S  Maine, 
156-164.  Burroughs  v.  Lowder,  8  Mass.  873,  881 ;  Clark  v.  Met- 
calf,  38  Maine,  125, 126 ;  Howard  v.  Brown,  21  Maine,  388. 

The  promise  is  directly  to  the  plaintiff.  Privity  of  contract.  The 
defendants  acknowledge  the  indebtedness  of  $5,000,  to  be  *'  paid 
to  the  plaintiff,"  "to  which  payment"  they  "bind"  themselves 
and  representatives. 

B  may  maintain  an  action  on  a  promise  to  A  to  pay  money  to  B. 
Felton  V.  Bickerson,  10  Mass.  290 ;  Cabot  v.  Easkins,  3  Pick.  92. 

Hanson  Andrews'  name  was  put  in  the  bond  by  mistake.  CHe- 
zen  V.  Rood,  supra.  If  not,  it  is  void.  The  presumption  is  in  favor 
of  sustaining  the  bond. 

His  name  may  be  struck  out  as  surplusage,  and  then  a  good  bond 
be  left.     2  Pars,  on  Cont.  26  and  27. 

Clara  C.  Packard  is  the  obligee. 

A.  S,  Rice,  for  the  defendants. 

1.  The  bond  does  not  run  to  the  sheriff,  and  is,  therefore,  void 
as  a  statute  bond.  R.  S.  c.  85,  §  1 ;  Smith  v.  Adams,  12  Met.  664; 
Conant  v.  Sheldon,  4  Gray,  300 ;  R.  S.  of  Mass.,  c.  91,  §  1.  The 
insertion  of  the  name  of  the  plaintiff,  as  the  person  to  whom  the 
penalty  is  to  be  paid,  is  a  clerical  error,  and  does  not  affect  the 
bond.  Olezen  v.  Rood,  2  Met.  490 ;  2  Pars,  on  Cont.  26 ;  Shep. 
Touch.  368. 

2.  Debt  cannot  be  maintained  upon  a  bail-bond.  Crane  v.  Keat- 
ing, 13  Pick.  389 ;  Niles  v.  Brake,  17  Pick.  616 ;  G-lezen  v.  Rood, 
2  Met.  494 ;  Hale  v.  Russ,  1  Greenl.  886. 
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3.  The  statute  duties  of  the  officer  holding  the  execution,  not 
having  been  performed,  the  action  must  fail.  R.  S.  c.  85,  §§  6,  8,  9 ; 
Kidder  v.  Parlin^  7  Greenl.  81 ;  Holmes  v.  Ohadboume^  4  Maine, 
18. 

4.  The  bond  is  void  at  common  law.  The  rule  is,  if  the  obligee 
has  authority  to  take  the  bond,  it  is  good  at  common  law,  although 
the  condition  varies  from  the  requirements  of  the  statute.  Purple 
V.  Purple^  5  Pick.  226.  The  following  cases  exhibit  the  applica- 
tion of  this  principle ;  Clap  v.  Cofran^  7  Mass.  78 ;  Freeman  v. 
Davis^  7  Mass.  200 ;  BurroughB  v.  Lowder^  8  Mass.  373 ;  Mor9e 
V.  Hodedony  5  Mass.  314 ;  Winthrop  v.  Dockendorf^  3  Greenl.  166 ; 
Kavanagh  v.  Saunders^  8  Greenl.  430 ;  Suntress  v.  Wheeler^  16 
Maine,  290 ;  Wallaee  v.  Carlishy  20  Maine,  374 ;  Barrows  v.  Bridge^ 
21  Maine,  398 ;  Ware  v.  Jackson^  24  Maine,  166  ;  Fales  v.  JDoWj 
24  Maine  211 ;  Sav^  v.  EamiUon^  24  Mame,  261 ;  Clark  v.  Met- 
calf,  38  Maine,  122 ;  Baker  v.  Healey,  6  Greenl.  240 ;  Pease  v. 
Norton^  6  Greenl.  229 ;  WUson  v.  Qillisy  15  Maine,  65.  The  case 
of  Hoxie  V.  Weston^  19  Maine,  322  cited  in  Athens  v.  TTare,  29 
Maine,  346,  which  conflicts  with  this  rule,  cannot  be  sustained  by 
authority,  or  by  the  principles  of  the  common 'law.  Purple  v. 
Purple^  6  Pick.  226 ;  Baker  v.  Haley ^  5  Greenl.  240 ;  Anderson 

V.  Longden^  1  Wheat.  85 ;  2  Pars,  on  Cont.  86,  89 ;  Crane  v.  KeaU 
ing,  13  Pick.  339 ;  Mies  v.  Ihake,  17  Pick.  516.  But,  if  sustained, 
is  not  analogous  to,  and  cannot  control  this  case,  which  is  sui 
generisy  and  governed  by  the  provisions  of  the  Statute  23  Henry 

VI,  c.  10 ;  Bean  v.  Parker^  17  Mass.  591 ;  Howard  v.  Brown^  21 
Maine,  388 ;  Conant  v.  Sheldon,  4  Gray,  300 ;  2  Pars,  on  Cont. 
22,  c ;  Champion  v.  Noyes,  2  Mass.  481 ;  Kavanagh  v.  Saunders, 
8  Greenl.  429 ;  Long  v.  Billings,  9  Mass.  481 ;  Crane  v.  Keating, 
13  Pick.  340;  Shep.  Touch.  373,  374. 

Appleton,  C.  J.  This  is  an  action  of  debt  upon  a  bond  in  and 
by  which  the  defendants  "  are  holden,  and  stand  firmly  bound  and 
obliged  unto  Hanson  Andrews,  deputy-sheriflF  of  the  county  of 
Knox,  in  the  frdl  and  just  sum  of  five  thousand  dollars,  to  be  paid 
unto  Clara  0.  Packard,  her  heirs  or  assigns,"  etc. 
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The  condition  of  the  bond,  after  reciting  an  arrest  of  the  princi- 
pal defendant  at  the  suit  of  this  plaintiff,  and  describing  the  suit,  is 
that  if  *'  the  above-bounden  Hiram  C.  Brewster  shall  appear  and 
answer  unto  said  writ  or  process,  and  shall  abide,  do,  and  perform  . 
the  judgment  of  the  said  court  or  the  judgment  of  any  other  court 
before  whom  the  said  process  shall,  in  due  course  of  law,  be  finally 
determined,  and  shall  not  depart  without  license,  then  the  above- 
written  obligation  to  be  void,  otherwise  to  remain  in  full  force  and 
virtue." 

The  bond  in  suit  was  undoubtedly  returned  as  and  for  a  bail- 
bond,  for  the  oflScer  on  the  original  writ  returns  that  he  had  arrested 
the  defendant,  Brewster,  who  gave  him  the  bond  returned  with  the 
writ,  and  thereupon  he  permitted  him  to  go  at  large. 

If  the  bond  in  question  is  to  be  deemed  a  bail-bond,  this  suit  is 
not  maintainable.  In  such  case,  the  remedy  of  the  party  is  by  scire 
facias. 

But  the  learned  counsel  for  the  plaintiff  contends,  that  this  is  a 
good  bond  at  common  law,  and  that  the  action  may  be  maintained 
in  the  name,  not  of  the  obligee,  but  of  the  person  for  whose  benefit 
the  obligation  was  taken. 

But  if  the  bond  is  to  be  regarded  as  valid,  which,  to  say  the 
least,  is  extremely  doubtfiil,  yet  such  is  not  the  law.  The  bond  is 
given  to  Hanson  Andrews.  He  is  the  person  with  whom  the  con-, 
tract  is  made,  and  in  whose  name  alone  its  performance  can  be  en- 
fi)rced.  Such,  in  the  case  of  instruments  under  seal,  has  been  the 
law  firom  the  earliest  times.  The  obligation  is  to  one  person  for 
the  benefit  of  another.  "  If  an  obligation  be  made  to  J.  D.  to  use 
of  I.  S.,  this  is  a  good  obligation  for  I.  S.  in  equity ;  and  some  have 
said  he  may  release  it ;  but  this  is  much  to  be  doubted ;  for  it  is 
certain  I.  S.  cannot  sue  the  obligor  in  his  own  name ;  but  when 
he  hath  cause  of  suit,  he  may  compel  J.  D.  in  chancery  to 
sue  the  obligor."  Shep.  Touch.  369.  An  action  on  a  bond  made 
to  A.  for  the  support  of  B.  cannot  be  maintained  in  the  name  of  B. 
Sanders  v.  Filhy^  12  Pick.  654.  On  a  promise  under  seal  made 
to  A.  for  the  benefit  of  C,  the  latter  cannot  sue.   MiUard  v.  Bald^ 
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im,  3  Gray,  484.  On  a  bond  made  to  the  Commonwealth,  for  the 
use  of  the  town  of  Northampton,  no  action  Kes  for  the  town,  though 
the  forfeitures  belong  to  the  town.  Northampton  v.  Mwell^  4  Gray, 
81.  A.  covenanted  with  B.  that  he  would  maintain  C,  the  wife  of 
B.,  in  case  she  survived  him ;  held,  after  the  death  of  B.  that  C. 
could  not  maintain  an  action  on  the  bond.  Sow  v.  SoWy  1  N.  H. 
49.  "  The  covenant  not  being  with  her  "  observes  Richardson, 
C.  J.,  "  but  with  another  for  her  use,  it  is  clear  the  action  cannot  be 
supported."  "  If  one,  by  deed,  covenants  or  promises  to  pay  a  sum 
of  money  to  A.  to  the  use  of  B.  or  for  the  benefit  of  B.,  B.  cannot 
maintain  an  action  upon  the  instrument.  Neither,  if  a  covenant  be 
made  to  three  persons  to  pay  money  to  them,  to  the  use  of  a  fourth, 
citn  the  fourth  person  sue  upon  the  deed."  Addison  on  Contracts, 
242.  When  a  bond  is  made  to  A.  and  B.  and  others  '*  to  be  paid  to 
.  the  said  A.  and  B.,"  it  was  held  in  Richardson  v.  JoneSy  1  Iredell, 
296,  that  an  action  for  the  breach  of  the  bond  could  not  be  brought 
in  the  names  of  A.  and  B,  alone,  without  joining  the  other  obligees 
unless  it  was  shown  that  A.  and  B.  were  the  surviving  obligees. 
The  party  for  whose  benefit  the  contract  is  made  has  a  remedy  in 
equity  against  the  party  with  whom  it  is  made.  The  one  has  the 
legal,  the  other  has  the  equitable  interest  in  the  contract. 

The  law  on  this  subject  is  very  clearly  and  accurately  thus  stated 
by  Mr.  Justice  Shepley,  in  Hinckley  y.  Fowler y  16  Maine,  289: 
"  When  one  promises  another,  for  the  benefit  of  a  third  person, 
such  person  may  maintain  assumpsit  in  his  own  name.  When 
one  covenants  with  another  to  do  any  act  for  the  benefit  of  a  third 
person,  the  rule  difiers  from  that  on  assumpsit,  and  the  action  can- 
not be  maintained  upon  such:  covenant  in  the  name  of  the  third 
person /or  whose  benefit  it  was  made." 

Whether  this  bond  is  a  bail-bond,  or  a  bond  at  common  law,  it 
matters  not.     In  either  event  the  action  is  not  maintainable. 

Plaintiff  nonsuit. 

Kent,  Walton,  Dickerson,  and  Danforth,  JJ.,  concurred. 

Barrows,  J.  concurred  in  the  result. 


VOL.  Lix.  27 
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fi^  ^  State  of  Maine  vs.  Isaac  Hatch. 

1 

Recognizance  in  criminal  case. 

By  virtue  of  B.  S.  o.  183,  §  22,  eo  action  on  a  recognizance  in  a  criminal  case  wil^ 
be  defeated,  nor  judgment  arrested,  for  any  defect  in  the  form  of  the  recogni- 
zance, if  it  can  he  sufficiently  understood  fh)m  its  tenor,  at  what  court  the 
party  was  to  appear,  and  fh)m  the  description  of  the  offense  charged,  that  the 
magistrate  was  authorized  to  require  and  take  the  same. 

Thus,  a  recognizance  after  alleging  that  the  principal  therein  was  brought  before 
the  municipal  court  of  Portland  by  virtue  of  a  warrant  duly  issued  upon  the 
complaint,  on  oath,  of  a  person  named,  then  recited  the  allegations  in  the  com- 
•  plaint  which  technically  set  out  a  compound  larceny  by  the  principal  in  this 

county,  and  concluded  with  the  condition,  "  that  If  the  said  respondent  shall 
personally  appear  at  the  court  aforesaid,  and  answer  to  such  matters  and 
things  as  may  be  objected  against  him,  and  more  especially  to  the  charge  con- 
tained in  said  complaint,  and  shall  abide  the  order  and  judgment  of  said  court 
and  not  depart  without  license;  then,  etc.;  Held^  {I)  Thtit  the  recognizance 
contains  the  requirements  specified  in  the  statute;  and  (2)  That  the  clause  **  to 
answer  to  such  matters  and  things  as  may  be  objected  against  him,"  not  being 
autiiorized,may  be.  rejected  as  surplusage. 

On  exceptions  to  the  ruling  of  Goddard^  J.,  of  the  supericH* 
court  for  the  county  of  Cumberland. 

Debt  on  a  recognizance,  the  material  part  of  which  was  of  the 
following  tenor : 

*'  The  condition  of  this  recognizance  is  such,  that  whereas  the  said 
Eaton  S.  Hatch  has  been  brought  before  said  Court,  by  virtue  of  a 
warrant  duly  issued  upon  the  complaint,  on  oath,  of  Moses  Sargent, 
charging  him,  the  said  Eaton  S.  Hatch,  with  having  on  the  thirti- 
eth day  of  May,  a.  b.  1866,  at  Brunswick,  broke  and  entered,  in 
the  night,  time,  the  building  occupied  by  the  Medical  School  of 
Maine,  situated  in  Brunswick,  in  the  county  of  Cumberland,  and 
committed  a  larceny  therein,  to  wit,  one  binocuW  microscope  of 
the  value  of  five  hundred  dollars,  of  the  goods,  chattel^  and  prop- 
erty of  Prof.  Cyrus  F.  Brackett,  in  the  possession  of  said  Brackett 
being  found ;  with  force  and  arms  feloniously  did  steal,  take,  and 
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carry  away  against  the  peace  of  the  State  and  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided.  And  the  said  prin- 
cipal defendant  is  brought  before  the  recorder,  the  judge  being  ab- 
sent, and  is  required  to  recognize  with  sureties  for  his  personal  ap- 
pearance before  the  municipal  court  on  Tuesday,  June  29th,  1869, 
at  nine  o'clock  a.  li. 

"Now,  therefore,  if  the  said  respondent  shall  personally  appear  at 
the  court  aforesaid,  and  answer  to  such  matters  and  things  as  may 
be  objected  against  him,  and  more  especially  to  the  charge  contained 
in  said  complaint,  and  shall  abide  the  order  and  judgment  of  said 
court,  and  not  depart  wiUiout  Ucense  ;  then  this  recognizance  shall 
be  void,  otherwise  remain  in  full  force  and  virtue. 

"  Witness,  Llewellyn  Kidder,  recorder  of  said  municipal  court,  the 
judge  being  absent." 

The  action  was  tried  by  the  justice  without  the  intervention  of 
a  jury,  and  subject  to  exceptions. 

The  State  offered  the  record  of  the  municipal  court  of  Portland, 
also  the  recognizance,  to  the  latter  of  which  the  defendant  objected 
upon  the  grounds  of  variance  and  illegality. 

The  presiding  judge  admitted  it,  and  ruled  it  valid  ;  whereupcMi, 
the  defendant  alleged  exceptions. 

Tho8,  B.  JReedy  Attorney-general  for  the  State. 

W.  L.  Putnam^  for  the  defendant*. 

It  is  settled  that  everything  requisite  to  show  the  magistrate's 
jurisdiction  must  appear  from  the  recognizance.  State  v.  Mc  Ghatky 
81  Maine,  469 ;  State  v.  Smith,  2  Maine,  63 ;  State  v.  Brown, 
41  Maine,  586 ;  State  v.  Lane,  88  Maine,  588 ;  Bodge  v.  Kelr 
^99i  13  Maine,  440.  And  the  last  four  cases  cited,  all  indicate 
that  nothing  extrinsic  can  be  introduced  to  supply  deficiencies  in 
the  recognizances. 

There  is  nothing  in  this  recognisance  to  show  for  what  purpose 
Eaton  S.  Hatch  was  brought  before  the  municipal  court.  It  does 
not  appear  that  he  was  brought  there  for  examination,  or  that  he 
was  brought  there  for  any  purpose  whatever  except  to  recognize. 
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If  it  had  appeared  when  he  was  first  brought  there,  or  on  warrant 
from  what  court,  the  purpose  of  bringing  him  there  might  possibly 
be  presumed.  The  recognizance  says  he  has  "  been  brought "  smd 
"  is  brought ;  "   but  the  preterit  is  marked  by  no  time. 

It  also  says,  "  by  virtue  of  a  warrant  duly  issued ; "  but  whether 
duly  issued  by  a  judge  of  the  supreme  or  superior  court,  or  by  a 
magistrate  in  another  county  in  accordance  with  R.  S.  c.  133,  §  6, 
does  not  appear. 

Neither  the  time  when  first  brought,  nor  the  character  of  the 
warrant  appearing,  it  is  impossible  to  determine  from  the  recogni- 
zance why  Hatch  was  brought  before  the  court.  And  it  can  hardly 
be  claimed,  that  a  recognizance  not  showing  the  purpose  for  which 
the  parties  are  before  the  court  can  be  valid. 

Again,  the  recognizance  does  not  show  why  Hatch  was  required 
to  recognize  for  his  appearance  on  June  29th.  The  statute  pro- 
vides that  in  case  of  an  adjournment  of  the  examination,  a  recogni- 
zance may  be  taken  ;  but  this  recognizance  shows  no  adjournment 
of  any  examination  or  any  other  proceeding. 

It  is  settled  that  recognizances,  embracing  conditions  beyond  those 
fixed  by  law,  are  void,  however  it  may  be  with  ordinary  statute 
bonds.  In  this  case  the  terms  of  the  statute  provide  for  a  recogni- 
zance, simply  for  the  **  appearance  "  of  the  accused ;  which  is  ex- 
plained by  reference  to  R.  S.  of  1841,  c.  171,  §  8,  as  an  "  appear- 
ance for  the  purpose"  of  the  examination.  So  far  as  any  recogni- 
zance authorized  by  statute  is  concerned,  a  respondent  cannot  be 
required  to  attend  to  answer  to  other  charges,  if  the  specific  charge 
named  is  abandoned ;  and,  therefore,  as  this  recognizance  assumes 
to  require  more  than  that,  it  is  void. 

R.  S.  c.  133,  §  20,  does  not  apply,  as  it  does  not  appear  that  the 
"  magistrate  was  authorized  to  take  "  the  recognizance.  State  v. 
McChrath,  31  Maine,  469. 

All  these  points  are  open  on  these  exceptions,  particularly  as  the 
court  expressly  adjudged  the  recognizance  valid.  Com.  v.  Fields  9 
Allen,  684. 
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Appleton,  C.  J.  By  R.  S.  1867,  c- 133,  §  20,  no  action  on  a 
recognizance  "  shall  be  defeated,  nor  judgment  arrested  ...  for  any 
defect  in  the  form  of  the  recognizance,  if  it  can  be  suflSciently  un- 
derstood, from  its  tenor  at  what  court  the  party  was  to  appear,  and 
from  the  description  of  the  offense  charged,  that  the  magistrate  was 
authorized  to  require  and  take  the  same."  This  section,  it  will  be 
perceived,  is  applicable  only  to  recognizances  in  criminal,  and  not  in 
civil  proceedings.  Hence  the  decisions  in  the  latter  class  of  cases 
are  inapplicable. 

The  recognizance  shows  at  what  court  the  party  was  to  appear. 
The  description  of  the  offense  shows  that  the  magistrate  was  au- 
thorized to  take  the  recognizance, — that  is,  that  the  offense  was 
within  his  jurisdiction. 

This  provision  in  regard  to  recognizances  in  criminal  cases  first 
appears  in  the  revised  statutes  of  1841.  The  authorities  of  an 
earlier  date  are,  therefore,  so  far  as  this  section  is  of  any  avail,  in- 
applicable. 

The  cases  relied  on  by  respondent  do  not  sustain  the  defense. 
In  StcUe  V.  Brown^  41  Maine,  534,  the  recognizance  was  ^'  to  an- 
swer to  such  matters  and  things  as  shall  be  objected  against  him," 
but  it  referred  to  no  specific  charge.  Tenney,  C.  J.,  in  delivering 
the  opinion  of  the  court,  says,  "  The  writ  refers  to  no  charge  against 
the  defendant  whatever,  and  contains  no  reference  to  any  charge 
in  any  complaint  or  indictment.  ...  A  party  cannot  be  required  to 
come  into  court,  actually  in  session,  to  answer  to  such  matters  and 
things  as  shall  be  objected  against  him,  without  any  other  charge 
being  mentioned,  more  than  to  come  into  court  at  a  future  term." 

But  here  there  is  a  specific  charge,  duly  set  forth,  to  which  the 
defendant  was  bound  to  answer.  The  insertion  of  the  words,  "  to 
answer  to  such  matters  and  things  as  may  be  objected  against  him," 
are  to  be  deemed  mere  surplusage  and  void,  they  being  unauthor- 
ized. The  statute  makes  all  recognizances  valid,  which  contain  its 
specific  requirements. 

In  State  v.  Magratk,  Si  Maine,  469,  the  recognizance  was  held 
defective  because  it  did  not  appear  in  what  county,  city,  or  town 
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the  supposed  offense  was  committed.  In  the  recognizance  under 
consideration,  the  larceny  is  alleged  to  have  been  committed  in 
Brunswick,  in  the  county  of  Cumberland. 

The  recognizance  sets  forth  that  the  principal  therein  was  charged 
under  oath  with  breaking  and  entering  a  building  occupied  by  the 
Medical  School  of  Maine,  situated  in  Brunswick,  in  the  county  of 
Cumberland,  and  one  binocular  microscope,  of  the  value  of  five 
hundred  dollars,  of  the  goods  and  chattels  and  property  of  Cyrus 
F.  Brackett,  in  the  possession  of  said  Bracbett  being  found,  did 
feloniously  steal,  take,  and  carry  away,  etc.  This  clearly  sets  forth 
an  offense  within  the  jurisdiction  of  the  municipal  coui't  of  Port- 
land. But  in  State  v.  Lane^  33  Maine,  536,  cited  by  the  counsel 
for  the  defendant,  the  recognizance  was  held  fatally  defective, 
because  it  did  not  charge  the  doing  of  any  illegal  act,  while  in  the 
one  before  us  the  act  charged  is  clearly  illegal. 

The  recognizance  in  Dodge  v.  Kelloch^  13  Maine,  was  not  taken 
in  any  criminal  process.  It  was  before  the  act  of  1841,  c.  171,  § 
30.     The  case  does  not  apply. 

"  Upon  the  whole  case,"  to  use  the  language  of  May,  J.,  in  State 
v.  BaJcer^  60  Maine,  45,  "'  and  especially  in  view  of  the  provision 
in  R.  S.  c.  138,  §  20,  by  which  the  strictness  of  the  common  law  has 
been  so  modified  that  no  action  on  such  recognizance  can  be  defeat- 
ed for  any  defect  in  the  form  of  the  recognizance,  if  it  can  be  suffi- 
ciently understood  from  its  tenor  at  what  court  the  party  was  to 
appear,  and,  from  the  description  of  the  offense  charged,  that  the 
magistrate  was  authorized  and  required  to  take  the  same,  we  can- 
not come  to  any  other  conclusion  than  that  the  declaration  is  suffi- 
cient, and  this  action  is  maintained."  Exception  overrtded. 

Kent,  Cutting,  Dickerson,  and  Barrows,  JJ.,  concurred. 

Walton,  Danforth,  and  Tapley,  J  J.,  dissented  upon  the 
grounds  of  the  following  opinion  by 

Tapley,  J.  It  was  held  in  State  v.  Brown^  41  Maine,  635, 
that  "  a  party  cannot  be  required  to  come  into  court  actually  in 
session  to  answer  to  such  matters  and  things  as  shall  be  objected 
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against  him,  without  any  other  charge  being  mentioned,  more  than 
to  come  into  court  at  a  future  time." 

The  condition  of  this  recognizance  is,  that  "  if  the  said  Respond- 
ent shall  personally  appear  at  the  court  aforesaid,  and  answer  to 
such  matters  and  things  as  may  be  objected  against  him,  and  more 
especially  to  the  charge  contained  in  said  complaint,  and  shall 
abide,"  etc. 

The  difference  between  the  case  of  Brown  and  the  case  at  bar 
is  simjJy  that  with  the  unauthorized  matter  is  also  that  which  is 
authorized. 

The  recognizance  in  this  case  is  an  entirety,  and  it  provides  only 
for  its  being  void,  upon  the  appearance  of  the  party  to  answer  to 
all  such  matters  and  things  as  may  be  objected  against  him.  What- 
ever became  of  the  original  complaint,  whether  sustained  or  not,  if 
other  new  independent  matters  were  objected  against  him,  and  he  did 
not  also  answer  to  this  and  abide  the  order  of  court  thereon,  it  was 
to  **  remain  in  full  force  and  virtue."  The  special  matter  charged 
was  larceny.  The  recognizance,  however,  covered  every  crime 
known  to  the  law  beside  it.  A  neglect  to  answer  any  of  these 
matters,  whether  in  existence  at  the  time  of  the  taking  of  the  rec- 
ognizance orl^ot,  and  to  abide  the  order,  of  court  thereon,  would  be 
as  much  a  breach  of  the  condition  as  a  neglect  to  answer  the  spe- 
cial matter.  The  court  was  not  authorized  to  require  such  a  rec- 
ognizance, and  it  is  invalid. 

Being  invalid  it  was  error  in  the  judge  to  hold  it  valid,  and  rule 
thkt  the  state  was  entitled  to  judgment  on  it. 
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Charles  S.  Weld  vs.  City  of  Bangor. 

Bank  ^tock-^collecUon  of  taxes  on. 

The  plaintiff,  a  non-resident  of  Bangor,  was  duly  assessed  therein,  upon  his 
shares  of  stock  in  the  First  National  Bank.  After  legal  demand,  the  plaintiff 
reftising  to  pay  the  tax  upon  the  warrant  of  the  collector  of  the  city,  issued 
April,  1870,  was  duly  arrested  by  the  sheriff  of  the  county  in  the  following 
May,  for  the  tax,  which  the  plaintiff  then  paid  under  protest,  together  with 
costs  to  the  officer  and  he  to  the  city  treasurer.  In  assumpsit  to  recover  the 
money  thus  paid,  Held^  (1 )  That  the  collection  of  such  tax  is  to  be  enforced  in 
accordance  with  the  general  law;  and  (2)  that  c.  209  of  the  Pub.  Laws  of  1868 
related  exclusively  to  the  assessment,  and  in  nowise  affected  the  collection  of 
taxes  duly  assessed  under  previously  existing  laws. 

On  REPOHt. 

Assumpsit  for  money  had  and  received.  Writ  dated  May  81, 
1870. 

The  plaintiff,  during  no  part  of  the  last  twenty  years,  has  been  a 
resident  of  Bangor  or  had  any  property  taxed  there,  except  in 
1867,  when,  without  his  consent,  he  was  in  due  and  legal  form,  as- 
sessed tljjBre  upon  his  shares  of  stock  in  the  First  National  Bank,  a 
banting  institution  established  under  the  laws  of  the  United  States, 
located  in  Bangor. 

After  legal  demand  upon  him,  the  plaintiff,  refusing  to  pay  the 
tax  upon  the  warrant  of  the  collector  of  the  city  issued  in  April, 
1870,  was  duly  arrested  by  the  sheriff  of  Penobscot  county  on  May 
26, 1870,  for  the  tax,  when  he  paid  it,  under  protest,  together  with 
costs  of  arrest  to  the  sheriff  who  paid  it  to  the  city  treasurer.  The 
action  is  to  recover  the  money  thus  paid,  and  if  not  maintainable, 
the  plaintiff  to  be  nonsuit. 

J.  A.  Peters  ^  F.A.  Wihon^  for  the  plaintiff. 

Chapter  126,  Pub.  Laws  of  1867,  made  the  tax  assessable. 
Packard  v.  Lewiston^  55  Maine,  456. 

Chapter  209,  Pub.  Laws  of  1868,  repealed  c.  126  and  "  all  acts 
and  parts  of  acts  inconsistent  therewith." 
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If  the  plaintiff  had  paid  before  the  repeal  he  could  not  recover 
back.    Abbott  v.  Bangor^  56  Maine,  310. 

When  the  tax  was  enforced  there  was  no  law  to  proceed  on,  and 
it  was  as  if  no  law  had  been  passed  on  the  subject. 

Such  is  the  spirit  of  the  decisions.  Plantation  No.  9  v.  Bean^ 
36  Maine,  359 ;  s.  c.  36  Maine,  365 ;  Williams  v.  Co.  Commis- 
sioners^ 35  Maine,  345  ;  Coffin  v.  Rich^  45  Maine,  507. 

No  vested  right  in  Bangor,  none  in  contract,  for  there  was  no 
contract ;  none  ixx  property,  for  there  was  no  property ;  merely  a 
legislative  power  granted  to  get  property,  and  the  power  lost  before 
the  property  was  obtained.  A  statute  obligation  dissolved  by 
statute. 

The  repeal  had  same  effect  as  if  it  occurred  before  the  assess- 
ment.^ E.  Sartford  v.  Sariford  Bridge  Co.  10  How. -511. 

S.  C.  Goodenow^  city  solicitor,  for  the  defendants. 

Appleton,  C.  J.  The  tax  in  question  was  duly  and  legally  as- 
sessed under  the  provisions  of  the  act  of  1867,  c.  126.  Packard 
V.  Leiviston^  55  Maine,  456 ;  Abbott  v.  Bangor^  56  Maine,  310. 

The  collection  of  this  tax,  like  that  of  all  other  taxes  duly  as- 
sessed, is  to  be  enforced  in  accordance  with  the  general  laws  of  the 
State  on  that  subject. 

The  act  of  March  6, 1868,  c.  209,  relates  exclusively  to  the  as- 
sessment of  taxes.  The  rules  prescribed  vary  from  those  of  the 
act  of  1867,  c.  126.  The  act  is  prospective  in  its  operation.  It 
looks  only  to  the  future.  "  All  acts  and  parts  of  acts  inconsistent 
with  this  act  are  hereby  repealed."  That  is,  a  new  rule  as  to  the 
future  assessment  of  taxes  is  established,  notliing  more. 

The  act  in  no  way  affects  the  collection  of  taxes,  which  have 
been  duly  assessed  imder  previously  existing  law.     It  does  not  pro-^ 
hibit  the  enforcement  of  a  tax  as  in  Augusta  v.  Northt  57  Maine, 
892.     It  in  no  way  alludes  to  the  collection  of  taxes. 

Had  the  tax  been  paid  as  in  Abbott  v.  Bangor^  56  Maine,  310, 
its  repayment  could  not  have  been  enforced.     The  tax  being  duly 
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assessed,  and  constituting  a  portion  of  what  the  plaintiff  was  equi- 
tably bound  to  pay  toward  the  public  burdens,  it  can  hardly  be  sup- 
posed that  the  legislature  intended  to  relieve  him  from  a  just 
liability.  By  a  long  neglect  to  pay  his  taxes,  the  plaintiff  is  not  to 
be  in  a  better  condition  than  if  he  had  promptly  done  his  duty. 

Plaintiff  nonsuit. 

Cutting,   Kent,   Walton,   Barrows,  and  Danfortk,   JJ., 
concurred. 

DicKERSON,  J.,  did  not  concur. 


Charles  Elliott  vs.  Israel  R.  Grant. 
Verdict— when  it  will  not  be  set  cuide  as  against  evidence. 

The  law  imposes  the  duty  of  determining  the  facts  upon  a  jary,  who  see  and 
hear  the  witnesses,  and  not  upon  the  court  who  have  not  those  means  of  as- 
certaining the  truth. 

It  is  not  a  sufficient  cause  for  setting  aside  a  verdict  that  the  court  might,  upon 
the  same  evidence,  have  come*  to  a  different  result. 

But  the  preponderance  of  evidence  against  the  verdict  must  he  such  aa  to  show 
that  the  jury  must  have  acted  under  a  mistake,  or  been  influenced  by  improper 
motives. 

On  motion  to  set  aside  the  verdict  as  being  against  law  and  evi- 
dence. 

Appleton,  C.  J.  The  plaintiff,  claiming  title  to  certain  goods 
purchased  by  him  of  one  Chandler,  has  brought  his  action  of  tres- 
pass against  the  defendant,  the  sheriff  of  Waldo  county,  for  attach- 
ing the  same  goods  on  writs,  in  favor  of  the  creditors  of  said  Chand- 
^ler  as  his  property. 

The  question  in  issue  was  not  whether  Chandler  obtained  these 
goods  by  means  of  fraud  and  false,  representations,  for  the  plaintiff 
by  his  purchase,  and  the  creditors  by  their  attachment  assume  the 
tide  to  them  to  be  in  their  debtor,  as  whose  they  were  attached. 
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The  real  controversy  was  whether  the  plaintiff  made  his  pur- 
chase in  good  faith,  or  for  the  purpose  of  hindering,  delaying,  or 
defrauding  the  creditors  of  his  vendor.  On  this  there  was  a  con- 
flict of  evidence.  The  case  has  been  tried  three  times,  and  with  a  dis- 
agreement at  each  trial.  On  the  fourth  trial,  the  plaintiff  obtained 
a  verdict.  It  is  not  sufficient  cause  for  a  new  trial  that  we  might, 
upon  the  same  evidence,  have  come  to  a  different  result.  The  law 
does  not  impose  upon  us  the  duty  of  determining  the  facts.  It 
does  impose  that  duty  upon  the  jmry.  There  is  no  such  preponder- 
ance of  evidence  as  shows  that  the  jury  must  have  acted  under  a 
mistake,  or  have  been  influenced  by  improper  motives.  The  jury 
saw  and  heard  the  witnesses,  and  they  had  better  means  of  deter- 
mining the  truth  than  we  have.  If  on  four  successive  trials,  the 
arguments  of  the  able  counsel  for  the  defense  failed  to  satisfy  the 
jury  that  the  sale  to  the  plaintiff  was  fraudulent,  it  will  not  be  de- 
nied there  was  a  conflict  of  testimony,  nor  will  it  be  hardly  worth 
the  while  to  grant  a  new  trial  to  give  him  a  fifth  opportunity. 
There  must,  at  some  time,  be  an  end  of  litigation,  and  this  seems  to 
be  the  fitting  time.  Motion  overruled. 

Kent,  Walton,  Dickerson,  and  Danforth,  JJ.,  concurred. 
Cutting,  J.,  dissented. 

N.  AhhoU,  for  the  plaintiff. 

A.  G.  Jewett  ^  J.  WilliamBon^  for  the  defendants. 


Cyrus  B.  Trask  v%.  William  L.  Pennell. 
Chattel  mortgage—when  it  may  ht  redeemed. 

Since  April  12, 1S61,  the  sixty  dayA  after  which  the  right  to  redeem  mortgages 
of  personal  property  to  secure  the  payment  of  more  than  thirty  dollars  wiU 
be  forfeited,  commence  to  run  when  the  notice  proTided  in  E.  S.  c.  91,  §  4,  is 
given  and  recorded. 
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On  exceptions  to  the  ruling  of  0-oddardj  J.,  of  the  superior 
court,  in  and  for  the  county  of  Cumberland. 

Walton,  J.  This  is  an  action  of  trespass  against  an  officer  for 
attaching  the  plain tifi*s  goods,  on  a  writ  against  a  third  person. 
The  goods  were  mortgaged  to  secure  more  than  thirty  dollars  be- 
fore the  plaintiff  bought  them.  His  title,  therefore,'  was  that  of  a 
mortgager.  The  judge  ruled,  as  matter  of  law,  that  the  action 
could  not  be  maintained.  His  ruling  seems  to  have  been  based  on 
the  idea  that  a  mortgage  of  personal  property  is  foreclosed,  in  sixty 
days  from  the  breach  of  its  conditions,  by  operation  of  law.  He 
says: 

*'  I  rule,  as  matter  of  law,  pro  farina^  that  plaintiff,  according  to 
his  own  testimony  and  the  admitted  facts  hereinbefore  set  forth,  can- 
not maintain  this  action,  the  assignee  of  the  mortgage  holding  a 
mortgage  on  the  whole  of  the  property  in  question,  the  conditions 
whereof  had  been  broken  for  ijiore  than  sixty  days,  and  a  balance 
of  the  note  secured  thereby  being  at  the  time  of  the  alleged  tres- 
pass and  of  the  commencement  of  this  suit  and  still  being  overdue 
and  unpaid." 

This  was  erroneous.  As  the  law  now  is,  and  as  it  has  been 
since  1861,  the  sixty  days  do  not  commence  to  run  till  written  no- 
tice of  an  intention  to  foreclose  the  mortgage  has  been  given  and 
recorded.     Act  of  1861,  c.  23  ;    R.  S.  c.  91. 

JBxceptions  mstained. 

New  trial  granted. 

Appleton,  C.  J. ;  Kent,  Dickerson,  Barrows,  and  Tapley, 
JJ.,  concurred. 

i.  2>.  jJf.  Sweaty  for  the  plaintiff. 

S.  C.  Strout  ^  H.  W.  G-age,  for  the  defendant. 
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Andrew  M.  Hall  vs.  Inhabitants  of  Falmouth. 
Commutation  order  ^action  on— what  mtist  be  efiovm. 

By  Public  Laws  of  18Q9,c.  55,  §  1,  all  notes  and  town  orders  given  by  the  munici- 
pal  officers  of  any  city,  town,  or  plantation,  in  pursuance  of  a  previous  vote 
at  a  meeting  regularly  called  and  held,  for  the  benefit  of  drafted  men,  were 
made  valid. 

The  defendant  town,  at  a  legal  meeting  regularly  called  and  held  in  July,  1863, 
voted  to  raise  three  hundred  dollars,  and  issue  town  orders  therefor,  payable 
from  three  to  five  years,  for  every  man  that  is  conscripted,  after  he  has  been 
examined  by  the  surgeon  appointed  by  the  United  States  and  pronounced  an 
able-bodied  man,  to  go  himself,  or  furnish  a  substitute,  or  pay  his  commuta- 
tion fee.  In  an  action  upon  a  town  order  given  by  the  municipal  officers  of 
the  defendant  t6wn,  Sept.  7, 1863,  for  three  hundred  dollars,  payable  in  three 
years  to  the  plaintiff  who  was  then  drafted  on  the  quota  of  the  defendants, 
Heldf  that  in  the  absence  of  evidence  that  the  plaintiff  had  been  duly  exam- 
ined and  pronounced  an  able-bodied  man,  the  action  could  not  be  maintaiped. 

On  exceptions  to  the  ruling  of  Qoddard^  J.,  of  the  superior 
court  for  this  county. 

Assumpsit  on  an  order  dated  Sept.  7, 1863,  addressed  to  the 
treasurer  of  the  town  of  Fahnouth,  signed  by  the  municipal  officers 
and  accepted  by  the  treasurer  of  the  town,  of  the  following  tenor : 

"  Please  pay  to  Andrew  M.  Hall,  or  order,  out  of  the  money 
voted  to  pay  drafted  men  under  the  conscript  act,  the  sum  of  three 
hundred  dollars,  and  charge  the  same  in  your  account  with  the 
town,  in  three  years  from  date,  with  interest  annually." 

It  appeared  that  the  plaintiff  was  a  resident  of  Falmouth  in  1863, 
when  he  was  drafted  on  the  quota  of  the  town ;  that  he  received 
the  order  from  the  selectmen  of  the  town. 

It  also  appeared  from  the  records  of  the  town  that  a  meeting  of 
the  town  was  duly  called  and  notified  on  July  20, 1863,  and  held 
on  July  28,  1863 ;  that  under  proper  articles  in  the  warrant  for  the 
meeting,  the  town  passed  the  following  votes : 

"  Voted  to  raise  three  hundred  dollars  for  every  man  that  is 
conscripted  under  the  act  passed  in  the  37th  congress,  after  he  has 
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been  examined  by  the  surgeon  appointed  by  the  United  States,  and 
pronounced  an  able-bodied  man,  to  go  himself,  or  furnish  a  substi- 
tute, or  pay  his  commutation  fee. 

**  Voted,  that  the  town  raise  three  hundred  dollars  to  pay  each 
man  that  is  conscripted  and  examined  by  the  surgeon  and  accepted ; 
to  hire  the  money  if  they  can,  if  not,  issue  town-orders,  payable 
from  three  to  five  years,  pay  the  interest  annually." 

The  presiding  judge  ruled,  pro  forma^  that  the  plaintiff  be  non- 
suit ;  and  the  plaintiff  alleged  exceptions. 

W.  H.  Clifford,  for  the  plaintiff. 

Howard  ^  Cleaves,  for  the  defendants. 

Waltox,  J.  We  think  the  plaintiff's  evidence  was  fiitally  de- 
fective. The  burden  of  proof  was  upon  him  to  show,  not  only  that 
he -was  drafted,  but  also  that  he  was  examined  by  the  surgeon  ap- 
pointed by  the  United  States,  and  pronounced  an  able-bodied  man. 

Such  are  the  very  terms  of  the  vote  under  which  he  claims  to 
recover.  And  it  was  not  only  competent  for  the  town  to  annex 
this  condition  to  their  vote,  but  it  w^as  highly  proper  and  important 
for  them  to  do  so.  For  if  a  man  drafted  was  not  able-bodied,  he 
would  not  be  required  to  serve  himself  or  furnish  a  substitute  or 
pay  commutation.  And  if  he  was  under  no  obligation  to  do  either 
of  these,  there  would  be  no  reason  in  voting  him  three  hundred 
dollars.  A  draft,  which,  by  reason  of  physical  inability,  created 
no  liability,  would  furnish  jio  ground  for  claiming  aid  from  the 
town. 

The  plaintiff's  evidence  was,  therefore,  fatally  defective  in  not 
showing  that  he  was  duly  examined  and  pronounced  an  able-bodied 
man ;  and  the  nonsuit  was  properly  ordered. 

The  failure  to  show  a  compliance  with  this  important  condition 
of  the  vote  under  which  the  plaintiff  claims,  may  have  been  an 
oversight.  But  if  so,  it  is  one  which  we  have  no  power  to  rectify. 
The  case  was  tried  in  the  superior  court  and  is  before  us  on  excep- 
tions.   We  can  only  judge  of  the  correctness  of  the  ruling  by  what 
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I^ppears  in  the  record.  Looking  at  the  record,  the  nonsuit  appears 
to  have  been  properly  ordered,  and  the  exceptions  must,  therefore, 
be  overruled.  Exceptions  ovemded. 

Appleton,  C.  J. ;  Kjent,  and  Danforth,  JJ.,  concurred. 

Barrows,  J.,  concurred  in  the  result. 


Samuel  P.  Burnell  vs.  Db  Forest  Weld  and  others,  and 

Trustees. 

Attorney  at  Um — money  in  Ma  hands  may  he  trusteed.  One  Jiaving  money  heUmg^ 
ing  to  one  firm  held  as  trustee  of  anotJier  comprising  some  of  the  same  persons. 

Where  an  attorney  at  law  has  received  money  in  satisfaction  of  a  demand  in  fa- 
vor of  his  clients,  it  may  be  attached  in  his  hands  by  trustee  process. 

A  i>6r8on  having  money  in  his  hands,  belonging  to  a  late  firm  of  three  persons, 
may  be  held  as  trustee  of  a  new  firm  comprising  two  members  of  the  old  firm 
and  another  person,  unless  some  interposing  claim  be  made  by  the  creditors 
of  the  old  firm. 

When  it  appears  by  the  disclosure,  that  the  property  disclosed  is  claimed  by  a 
third  person  by  virtue  of  an  assignment  by  the  principal  debtor  purporting  to 
have  been  made  prior  to  the  commencement  of  the  trustee  process,  the  plain- 
tiff before  he  can  claim  to  have  the  trustee  charged,  must,  unless  the  claimant 
voluntarily  appear,  have  written  notice  issued  and  served  upon  the  claimant 
as  prescribed  in  B.  S.  0.-86,  $  3^. 

On  exceptions. 

Assumpsit  by  trustee  process  against  De  Forest  Weld,  Sylves- 
ter H.  Kneeland  and  Wesley  R.  Andrews,  copartners  under  the  firm 
name  of  Weld,  Kneeland  &  Andrew,  as  principal  defendants,  and 
A.  M.  Pulsifer  &  Clarence  C.  Frost,  a  law  firm,  as  trustees. 

The  alleged  trustees  disclosed  that  at  the  time  of  the  service  of 
this  writ  uppn  them,  they  were  indebted  to  Charles  A.  Bulkley, 
De  Forest  Weld,  and  Wesley  R.  Andrews,  late  copartners  under 
the  firm  name  of  Bulkley,  Weld  &  Andrews,  in  the  sum  of  $72.75, 
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for  moneys  collected  in  their  favor  of  one  Clark,  but  were  not  in- 
debted to  the  firm  of  Weld,  Kneeland  &  Andrews,  in  any  sum ; 
and  that  the  firm  of  Weld,  Kneeland  &  Andrews  is  composed  of  De 
Forest  Weld  &  Wesley  R.  Andrews,  both  of  whom  were  mem- 
bers of  the  firm  of  Bulkley,  Weld  &  Andrews,  with  Charles  A. 
Bulkley,  who  was  also  a  member  of  said  firm  of  Bulkley,  Weld  & 
Andrews,  as  special  partner,  with  the  addition  of  Sylvester  H.  Knee- 
land. 

The  presiding  judge  charged  the  trustees  upon  their  disclosure, 
and  they  alleged  exceptions. 

Puhifer  ^  Frosty  for  the  principal  defendants. 

1.  All  the  debts  due  from  the  firm  of  Bulkley,  Weld  &  Andrews 
must  first  be  paid  before  any  part  of  a  debt  due  said  firm  can  be 
applied  in  payment  of  the  private  debts  of  any  one  or  more  of  the 
partners  of  the  firm.  Pierce  v.  Jackson^  6  Mass.  243,  271 ;  Up- 
ham  V.  Naylor^  9  Mass.  490 ;  Bice  v.  Austin^  17  Mass.  206 ;  Lord 
V.  Baldwin^  6  Pick.  350.  And  imtil  the  affairs  of  the  copartner- 
ship are  wound  up  and  settled,  the  claims  of  a  partner  are  merely 
equitable.  Williams  v.  Henshaw^  11  Pick.  79 ;  s.  c.  12  Pick.  378 ; 
Commercial  Bank  v.  Wilkins^  9  Greenl.  34. 

There  is  a  distinction  between  the  liability  of  partnership  prop- 
erty in  the  hands  of  trustees  to  be  holden  for  private  debts,  as  in 
case  at  bar,  and  the  liability  of  separate  property  of  each  member 
to  be  taken  on  execution  by  any  creditor  of  the  firm.  Allen  v. 
Wdls,  22  Pick.  455 ;  Hawes  v.  Waliham,  18  Pick.  454. 

2.  Before  trustee  can  be  charged,  the  plaintiff  must  show  that 
the  partnership  whose  debt  he  seeks  to  hold  is  solvent,  and  that 
the  principal  has  an  interest  in  such  debt  after  the  debts  of  the 
partnership  are  paid.     Fisk  v.  Serrick^  6  Mass.  272. 

3.  The  principal  defendants  have  no  cause  of  action  against  said 
trustees,  and  hence  the  latter  cannot  be  charged.  Bichard  v.  Mer. 
^  Conn.  B.  B.  44  N.  H.  139 ;  Oreenleqf  v.  Perrin,  8  N.  H.  273  ; 
Maine  F.  ^  M.  Ins.  Co.  v.  Weeks^  7  Mass.  439. 

A.  K.  P.  Knowlton  ^  A.  D.  Cornish^  for  the  plaintiff. 
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Barrows,  J.  The  trustees  except  to  the  ruling  at  nm  prius 
charging  them  upon  their  disclosure,  and  present  their  disclosure* 
The  matters  upon  which  they  rely  in  argument  have  all  been  de- 
termined in  this  State  against  them.  As  to  those  points  a  reference 
to  the  following  decisions  is  all  that  we  deem  necessary.  Whitnm 
V.  Monroe^  19  Maine,  42;  Thompson  v.  Letoisy  84  Maine,  1 .  , 
Smithy.  Cahoofhy  37  Maine,  281 ;  Staples  v.  Staples^  4  Maine,  532. 

Yet  the  trustees  were  improperly  charged,  and  the  exceptions 
must  be  sustained.  The  disclosure  shows  notice  to  the  trustees 
from  one  Chester  Bullock  of  an  assignment  to  him,  purporting  to 
have  been  made  prior  to  the  commencement  of  this  process.  Un- 
der such  circumstances,  before  the  plaintiflF  can  claim  to  have  the 
trustee  charged,  unless  the  claimant  appears  voluntarily,  the  plain- 
tiff must  have  notice  issued  and  served  on  him,  under  the  provis- 
ions of  R.  S.  §  32,  c.  86.  • 

The  rights  of  such  claimant  cannot  be  cut  off  by  a  process  to 
which  he  is  not  a  party  and  of  wiiich  he  has  no  notice.  It  is  neces- 
sary to  the  protection  of  the  trustee  that  there  should  be  such 
proceedings  as  will  settle  the  question,  whether  the  fund  belongs  to 
the  principal  defendant  or  to  the  claimant ;  and  the  plaintiff,  if  he 
would  perfect  his  attachment,  must  give  the  claimant  such  notice 
as  the^ourt  may  order,  before  they  will  proceed  to  adjudicate  upon 
a  question  affecting  his  rights.  The  ruling  that  the  trustee  was 
chargeable  before  these  proceedings  were  had,  was  erroneous.  See 
DaUan  v.  Dalton^  48  Maine,  42 ;  Bunker  v.  Qilmorey  40  Maine, 
91 ;  Wheeler  v.  Evans^  26  Maine,  135  ;  Emery  v-  Davis^  17  Maine, 
252 ;  Legro  v.  Staples^  16  Maine,  252 ;  FisTce  v.  Weston  5  Maine, 
410. 

The  reading  of  voluminous  trustee  disclosures,  is  practically  im- 
possible at  nisi  prius^  and  the  presiding  judge  must,  of  necessity, 
rely  upon  counsel  to  present  all  the  points  necessary  to  a  correct 
adjudication.  In  the  present  case,  he  ruled  correctly  upon  the 
points  which  were  presented ;  but  these  exceptions  bring  up  the 
whole  disclosure,  and  it  does  not  appear  that  the  vital  question 
raised  by  the  disclosure,  in  its  nature  preliminary  to  the  charging 
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of  the  trustee,  had  been  determined,  or  that  the  case  was  in  such  a 
position  that  we  can  make  a  decision  that  would  be  binding  on 
all  the  parties  interested  upon  that  question. 

Exceptions  sustained. 

Appleton,  C.  J. ;  Kent,  Walton,  and  Dickerson,  JJ.,  con- 
curred. 

Tapley,  J.,  concurred  in  the  result. 


Continental  Mills  vs.  Oliver  Dow. 
Tn^tee  process— costs  in. 

Previous  to  the  return  day  of  a  trustee  writ,  the  person  summoned  therein  as 
trustee  was  notified  in  writing,  signed  by  the  plaintiff's  attorney,  that  the 
suit  had  been  withdrawn,  and  the  trustee  thereby  discharged  from  all  respon- 
sibility; but  on  the  return  day,  the  alleged  trustee  filed  his  disclosure  and 
properly  notified  the  plaintiff's  attorney  of  his  readiness  to  submit  to  examin- 
ation on  oath.  On  complaint  for  costs,  Held,  that  the  original  plaintiff  was 
liable  to  the  alleged  trustee  for  costs. 

On  exceptions  by  the  defendant. 

Complaint  for  costs. 

The  written  notice  signed  by  the  attorneys  of  the  original  plain- 
tiff (present  defendant)  and  served  upon  the  alleged  trustees  (pres- 
ent plaintiffs)  was  dated  Jan.  2,  1870,  and  was  of  the  following 
tenor: 

"  You  are  hereby  notified  that  the  suit  Oliver  Dow  v.  E.  B. 
Seavey,  and  Continental  Mills,  trustees,  returnable  at  the  supreme 
judicial  court,  Androscoggin  county,  January  term,  1871,  has  been 
withdrawn,  and  you  are,  therefore,  hereby  discharged  from  all 
responsibility  by  reason  of  having  been  summoned  as  trustees  in 
said  suit." 

The  remaining  facts  appear  in  the  opinion. 
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Wm,  P.  Frye  ^  John  B.  Cotton^  for  the  plaintiffs,  cited  Colby's 
Pr.  162, 153;  GHlbreOiv.  Brown,  15  Mass.  118;  Cobumy.Whitely, 
8  Met.  272. 

Pulsifer  ^  Frost,  for  the  defendant. 

DiCKERSON,  J.  Complaint  for  costs  for  non-entry  of  an  action 
brought  by  the  defendant,  in  which  the  complainants  were  sum- 
moned as  trustees. 

Previous  to  the  return  day  of  the  writ  the  plaintiff's  attorney 
notified  the  trustees,  in  writing,  that  the  suit  had  been  withdrawn, 
but  they,  nevertheless,  seasonably  filed  their  disclosure  on  the  first 
day  of  the  return  term  of  the  writ,  and  notified  the  plaintiff's 
attorney  of  their  readiness  to  submit  to  examination  on  oath.  The 
presiding  justice  dismissed  the  oxnplaint,  and  the  complainants 
excepted. 

Parties  summoned  as  trustees  are  entitled  to  costs  when  they 
appear  at  the  first  term  and  disclose.  This  right  is  not  contingent 
upon  the  will  or  action  of  the  plaintiff,  or  any  other  conditions  than 
those  prescribed  in  the  statute.  R.  S.  1857,  c.  86,  §  13.  The 
complainants  complied  with  the  requirements  of  the  statute,  and 
yet  it  is  contended  that  they  are  barred  of  their  right  to  recover 
their  costs,  because  the  plaintiff  notified  them  that  the  suit  had 
been  withdrawn.  The  statute  certainly  does  not  in  terms,  and  we 
think  it  does  not  by  implication,  recognize  the  right  of  the  plaintiff 
thus  to  defeat  the  trustee's  claim  for  costs.  Such  right  is  given  by 
statute,  and  can  be  defeated  only  by  a  failure  of  the  trustee  to  con- 
form to  the  statute  or  a  voluntary  relinquishment  of  his  claim. 

If  the  plaintiff  had  failed  to  enter  his  action  without  notifying 
the  trustees  that  the  suit  had  been  withdrawn,  there  can  be  no 
doubt  but  the  trustees,  under  the  facts  stated,  would  have  been  en- 
titled to  costs.  So  if  there  had  been  a  valid  agreement  between 
the  plaintiff  and  the  trustees  that  they  should  not  claim  costs,  if 
the  action  was  not  entered.  How  does  the  notice  given  change  the 
rights  and  liabilities  of  the  parties  in  this  respect  ?  The  trustees 
had  no  agency  in  suing  out  the  writ ;  that  was  the  voluntary  act  of 
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the  plaintiff.  In  the  absence  of  such  notice,  the  trustees  would  be 
liable  to  pay  the  debt  on  default  or  be  subject  to  pay  the  costs  in 
scire  faciasy  if  they  did  not  appear.  Such  notice  imposed  no  legal 
obligation  upon  the  plaintiff  not  to  enter  the  action ;  it  is  not 
*  founded  upon  any  consideration,  and  affords  the  trustees  no  guar- 
antee against  any  loss  or  damage  they  might  sustain  if  they  should 
heed  its  monitions.  In  answer  to  the  command  of  the  writ  to 
appear  and  disclose,  the  trustees  have  the  naked,  verbal  assurance 
of  the  plaintiff  that  they  need  not  do  so.  Notwithstanding  such 
notice,  the  plaintiff  may  enter  his  action ;  he  may  change  his  mind, 
or  the  defendant  may  insist  upon  contesting  his  claim.  The  object 
in  giving  such  notice  is  to  save  the  plaintiff  from  a  liability  he  vol- 
untarily, and  without  the  privity  or  fault  of  the  trustees,  incurred. 
It  rests  upon  no  legal  authority  or  sanction,  is  supported  by  no 
consideration,  is  inoperative  and  void,  arid  affords  the  plaintiff  no 
defense  to  the  trustees'  claim  for  costs. 

ExeepUonB  mstained. 

Judgment  for  complainant. 

Appleton,  C.  J. ;  Kent,  Walton,  and  Danforth,  JJ.,  con- 
curred. 


Joseph  G.  Harmon  vs.  Martha  J.  Moore,  administratrix. 

Mail—xoHfid  obstruetUm  of.    MaU-tecmi^-noi  attachable  when  in  actual  use.   Be- 
r   \  ceiptofe  liabUUy. 

An  attachment,  knowingly,  of  a  team  consisting  of  two  hones  harnessed  to  a 
wagon,  standing  in  f^ont  of  a  jjost-offlce,  on  a  mail  route,  in  charge  of  the 
mail-carrier  waiting  for  the  mail,  is  a  wllftil  obstruction  and  retarding  of  the 
passage  of  the  mail,  within  the  meaning  of  the  Act  of  Congress,  of  March  3> 
1825,  §  9,  and  therefore  void. 

And  a  receiptor  for  such  property,  thus  attached,  is  not  liable  therefor  on  Us 
receipt,  stipulating  to  pay  one  hundred  dollare,  or  ledeliyer  the  property. 
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On  report. 

Assumpsit  upon  a  receipt  signed  by  Joseph  Moore,  promising  to 
"  pay  Joseph  G.  Harmon,  deputy-sheriff,  on  his  order,  one  hun- 
dred dollars,  on  demand,  or  to  re-deliver  the  goods  and  chattels  fol- 
lowing, viz. ;  one  mail-wagon,  and  two  dark-brown  horses,"  etc. 

It  appeared  that  the  plaintiff,  as  deputy-sheriff  in  and  for  this 
county,  on  the  25th  Aug.,  1866,  having  a  writ  in  favor  of  one 
Rogers,  against  one  Marston,  attached  the  property  mentioned  in 
the  receipt,  standing  in  front  of  the  post-office  at  N.  Wakefield,  on 
a  regular  mail-route  in  charge  of  Marston,  who  was  the  mail-carrier 
then  waiting  for  the  mail.  The  possession  of  the  team  was  ob- 
tained by  Marston  after  the  attachment,  by  obtaining  the  receipt  of 
Moore  for  the  plaintiff,  having  been  detained  one-half  hour. 

The  writ,  return  thereon  of  the  attachment,  judgment,  execution 
and  return  thereon  of  demand,  etc.,  were  put  into  the  case.  And 
the  court  to  render  judgment  on  nonsuit  or  defiiult. 

i.  S.  Moorey  for  the  plaintiff. 

William  J.  Copelandj  for  the  defendant. 

Appleton,-  C.  J.  The  plaintiff  as  a  deputy-sheriff  attached  a 
mail-wagon  and  two  horses,  which  were  then  in  use  upon  the  mail 
route  in  carrying  the  mail.  The  question  raised  is  whether  such 
attachment  is  valid.  The  law  on  this  subject  is  clearly  thus  stated 
by  Bell,  J.,  m  B.  ^  C.  ^  M.  B.  B.  Co.  v.  Gilmare,  87  N.  H.  410. 
"  The  property  of  individuals,  who  owe  duties  to  the  public,  is  not 
for  that  reason  exempted  from  liability  to  the  ordinary  process  of 
law,  except  so  long  as  it  is  in  actual  use  in  discharge  of  that  duty* 
Such  is  the  case  of  the  contractor  to  carry  the  mail.  It  has  never 
been  held,  that  the  steamboat,  or  coach  and  horses,  used  in  the 
conveyance  of  the  mail,  were  exempt  when  not  in  use.  Briggs  v. 
Strange,  17  Mass.  409;  Potter  v.  Hall,  S  Pick.  368." 

By  the  statutes  of  the  United  States  of  March  8,  1825,  §  9,  "if 
any  person  shall  knowingly  and  willfully  obstruct  or  retard  the  pas- 
sage of  the  mail,  or  of  any  driver  or  carrier,  or  of  any  horse  or 
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carriage  carrying  the  same,  he  shall,  upon  conviction  for  every  such 
offense,  gay  a  fine  not  exceeding  one  hundred  dollars,"  etc.  Bright- 
ly's  Digest,  218.  The  attachment,  knowingly,  of  the  mail-coach 
and  horses,  while  carrying  the  mail,  must  be  deemed  a  willful  ob- 
struction and  retarding  the  passage  of  the  mail. 

The  receipt  is  in  the  alternative,  to  pay  one  hundred  dollars  on 
demand,  or  to  redeliver  the  articles  attached.  The  attachment 
in  such  case  is  dissolved.     Treat  v.  Watermany  49  Maine,  309. 

The  attachment  being  illegal,  the  officer  is  not  liable  to  the  cred- 
itor. As  the  liability  of  the  receiptor  is  only  co-extensive  with  that 
of  the  officer,  and  as  the  officer  is  not  liable,  the  receiptor  must  be 
discharged.     Plaisted  v.  JSToar,  45  Maine,  880. 

Plaintiff  nonsuit. 

Kent,  Walton,  Dickersox,  Barrows,  and  TaTley,  J  J.,  con- 
curred. 


Byron  Campbell  vs.  Monmouth  Mut.  Fire  .Ins.  Co. 

Itisurance.    Notice.    Valuation  by  agent — conclueivenese  of  on  company.    In- 

8ti^ction, 

In  an  action  on  a  fire  policy,  if  the  plaintiff  proves  that  be  has  seasonably  given 
the  notice  called  for  by  the  contract  of  insurance,  he  is  under  no  obligation  to 
show  that  he  has  siven  the  statutory  notice  also. 

Thus,  where  the  only  stipulation  in  thepolicy  of  a  domestic  mutual  fire  insurance 
company  was  that  the  member  should,  "  within  sixty  days  next  after  the  loss* 
give  notice  thereof  in  writing  to  the  directors,  or  some  one  of  them,  or  the 
secretary  of  the  company;**  and  within  three  days  after  the  loss,  tlie  policy 
holder  notified  the  secretary,  by  a  writing  of  that  date,  signed  by  him,  of  the 
following  tenor:  *' I  hereby  notify  you  that  my  house,  in  Bath,  was  consumed 
by  fire  March  3d,  at  9  o*clock  p.  m.  Daniel  Spinney's  family  occupied  it  last; 
they  moved  out  February  4."  Held,  That  in  the  absence  of  evidence,  that  he 
had  any  other  honse  in  Bath,  insured  by  defendants,  the  notice  was  sufficient* 

Section  2,  c.  115,  of  Public  Laws  of  1862  (R.  S.  c.  49,  §  18)  makes  the  valuation  of 
the  agent  only,  **  whose  name  is  borne  on  the  policy,"  conclusive  upon  the  com- 
pany. 
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In  the  trial  of  an  action  against  a  mutnal  company,  on  a  fire  policy  conditioned 
that  in  case  of  gross  negligence,  on  the  part  of  the  insured,  the  policy  should 
be  absolutely  void,  there  was  conflicting  testimony  as  to  the  actual  condition 
and  situation  of  the  stove,  from  which  the  fire  was  communicated  to  the  build- 
ing insured.  The  jury  were  instructed  that  gross  negligence  was  the  "  utter 
disregard  of  those  precautionary  measures  which  men  of  ordinary  prudence 
adopt  in  such  a  case."  Heldf  That  while  there  might  be  positive  acts  of  gross 
negligence,  which  would  not  come  within  the  instruction,  it  also  impliedly 
required  a  higher  degree  of  diligence  on  the  part  of  the  plaintiff  than  he  was 
bound  to  exercise;  and  as  this  branch  of  the  case  evidently  turned  upon  the 
finding  as  to  the  actual  condition  and  situation  of  the  stoVe,  and  not  upon  any 
nice  defiinition  of  gross  negligence,  the  exception  would  be  overruled. 

On  exceptions,  and  motion  to  set  aside  the  verdict  as  being 
against  law  and  the  weight  of  evidence. 

Assumpsit  on  a  fire  policy,  the  principal  parts  of  which  may  be 
found  in  the  opinion. 

The  poKcy  bore  the  name  of  no  one  as  agent  of  the  company, 
but  was  siihply  signed  by  the  president  and  countersigned  by  the 
secretary.  ^But  the  application  was  signed  by  the  plaintiflF  and 
written  and  countersigned  by  one  Cunningham,  agent  of  the  com- 
pany, resident  of  Bath,  and  authorized  to  collect  bills,  and  receive 
applications  for  the  company.  In  the  apphcation,  the  property  in- 
sured was  valued  at  $800,  and  insured  for  $400. 

The  defendants,  against  the  seasonable  objection  of  the  plaintifi^, 
wer^  allowed  to  introduce  evidence,  tending  to  show  that  the  value 
of  the  property  insured  was  less  than  that  stated  in  the  application ; 
and  the  jury  were  instructed  that  the  valuation  named  in  the  ap- 
phcation was  not  conclusive  upon  the  company ;  but  that  they 
should  ascertain  the  value  from  the  evidence  in  the  case,  and,  in 
case  of  a  verdict  for  the  plaintifi*,  give  in  damages  an  amount  not 
exceeding  two-thirds  of  the  actual  value  of  the  property  in  ques- 
tion. 

The  jury  returned  a  verdict  for  the  plaintiff  for  $358.50,  and  the 
plaintiff  alleged  exceptions. 

The  defendants'  exceptions,  together  with  the  other  material 
&cts,  suflBciently  appear  in  the  opinion. 

Francis  Adams^  for  the  plaintiff. 
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Bakrows,  J.  In  May,  1864,  the  defendants  issued  a  policy 
wherein  they  undertook  to  insure  the  plaintiff  "against  loss  or  dam- 
age by  fire  ...  to  the  amount  of  four  hundred  dollars  upon  his 
property  situate  in  Bath,  viz.,  8400  on  the  north  half  of  dwellmg- 
house,  as  the  same  is  more  particularly  described  in  his  application, 
dated,"  etc.,  for  the  term  of  four  years,  "  not  exceeding  in  any  • 
case,  or  under  any  circumstances,  the  sum  of  four  hundred  dollars, 
nor  more  than  two-thirds  of  the  actual  destructible  value  of  the 
building  at  the  time  the  loss  may  happen."  It  appears  by  uncontra- 
dicted testimony  that  the  house  was  built  in  1855,  in  the  name  of 
the  plaintiff,  upon  a  lot  which  he  had  purchased,  at  a  cost  of  about 
twelve  hundred  dollars,  but  that  his  sister,  Mrs.  Chadboume  and 
her  husband  "  turned  in  "  labor  and  cash  towards  the  erection,  to 
.  the  amount  of  $584.11,  and  the  plaintiff  considered  her  at  that  time 
the  owner  of  half  the  house,  though  it  does  not  appear  that  he  ever 
made  any  conveyance  to  her  of  her  half.  Plaintiff  had  mortgaged 
the  lot,  and  this  claim,  amounting  with  costs  to  about*  $100,  Mrs. 
Chadbourne  had  acquired,  prior  to  Oct.  10, 1859,  when  she  gave  a 
quitclaim  deed  of  the  whole  premises  to  the  plaintiff.  But  still  the 
plaintiff  says  that  this  deed  was  only  intended  to  reinstate  himself 
and  his  sister,  according  to  the  original  understanding,  as  owners 
each  of  half  the  house.  The  plaintiff  appears  to  have  occupied  or 
rented  the  north  half,  and  his  sister  to  have  had  the  possession  of 
the  other  until  February,  1866  (nearly  two  years  after  the  issuing 
of  this  poUcy),  when  the  plaintiff  received  from  his  sister  a  wiwranty 
deed  of  an  undivided  half  of  the  whole  premises,  and,  at  the  time  of 
the  fire,  had  the  undisputed  ownership  and  possession  of  the  whole 
of  the  house  and  the  lot. 

It  does  not  appear  that  he  had  any  other  insurance  upon  the 
house ;  but  upon  the  state  of  facts  here  disclosed,  the  defendants 
claim  that,  if  entitled  to  recover  on  the  policy,  he  can  only  recover 
two-thirds  of  the  actual  destructible  value  of  an  undivided  half  of 
the  north  half,  or,  in  other  words,  one-sixth  instead  of  one-third  of 


Digitized  by 


Google 


SAGADAHOC  COUNTY.  433 

Campbell  r.  Momnoii^  Mntnal  Fire  Insurance  Company. 

his  actual  loss ;  and  this  is  the  first  position  taken  in  support  of  de- 
fendants' motion  for  a  new  trial. 

We  do  not  think  it  can  be  maintained.  Apparently,  the  legal 
title  to  the  whole  vested  in  the  plaintiff  by  Mrs.  Chadboume's  quit- 
claim deed  to  him,  Oct.  10,  1859.  As  between  himself  and  this 
insurance  company,  the  insurable  interest  in  the  whole  was  in  him, 
whoever  might  have  been  equitably  entitled  to  the  money  when 
recovered.  The  insurance  company  could  have  a  valid  lien  on  th& 
property  which  they  insured,  for  the  record  title  to  the  whole  was 
in  the  plaintiff,  even  while  he  considered  his  sister  as  the  owner  of 
ene-half.  And  even  had  they  held  the  legal  title  as  tenants  in 
common,  it  was  competent  for  them  to  make  a  parol  division,  aa 
they  seem  to  have  done,  and  it  is  not  perceived  that  the  insurance 
company  would  have  any  cause  of  complaint,  or  that  such  a  merely 
technical  misrepresentation  of  the  title  covld  be  material  or  firaud- 
ulent,  or  contribute  to  the  loss  or  materially  affect  the  risk.  We 
see  nothing  in  the  condition  of  the  title  to  debar  the  plaintiff  from 
recovering  two-thirds  of  the  value  of  the  north  half  of  the  houte, 
not  exceeding  $400, — ^nor  anything  in  the  amount  of  the  verdict 
which  would  justify  the  inference  that  the  jury  erred  in  estimating 
it. 

The  plaintiff  complains  that  the  insurance  company  were  not 
held  to  the  "insurance  value,  $400,"  stated  in  the  application 
drawn  by  their  agent.  But  the  statute  makes  only  the  doings  of 
an  agent  "  whose  name  shall  be  borne  on  the  policy  "  conclusive 
upon  the  company  as  to  such  matters,  and,  in  the  present  case,  the 
agent's  name  nowhere  appears  upon  the  policy. 

The  ruling  of  the  presiding  judge,  upon  the  point  raised  in  plain- 
tiff's exceptions,  was  correct,  and  the  plaintiff  must  be  satisfied,  if 
upon  this  policy  he  can  recover  two-thirds  of  the  destructible  value 
of  the  north  half  of  his  house,  as  estimated  by  the  jury. 

The  defendants  redst  his  claim  for  even  this  partial  indemnity, 
because  they  say : 

1.  He  gave  us  no  sufficient  notice  of  the  loss. 

2.  He  forfeited  his  policy  by  a  feilure  to  py  an  assessment  with- 
in sixty  days  after  notice  thereof. 
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3.  His  own  gross  negligence  was  the  cause  of  the  fire. 

(1)  As  to  the  notice.  The  plaintiff  must  show  either  such  notice 
as  has  been  stipulated  for  by  the  insurance  company  in  their  con- 
tract of  insurance,  or  such  as  the  statutes  of  our  State  declare  shall 
be  sufficient  notice,  whatever  the  stipulations  in  that  respect  may ' 
be.  If  he  gives  the  notice  which  is  called  for  by  the  contract,  he 
is  under  no  obligation  to  go  further  and  show  that  he  has  given  the 
statute  notice  also.  The  statute  of  1861,  c.  34,  §  5,  was  not  de- 
signed to  lay  any  additional  stumbling-blocks  in  the  way  of  the 
policy  holder  before  his  case  could  be  heard  upon  its  merits,  and  it 
should  not  be  so  construed  as  to  give  it  that  effect.  It  does  not  ap- 
ply to  a  case  where,  by  the  terms  of  the  policy,  the  insurance  com- 
pany undertakes,  upon  the  reception  of  a  simple  notice  of  the  loss,  to 
ascertain  the  amount  by  a  view  or  in  such  other  mode  as  they  think 
'proper,  and,  after  such  notice,  makes  no  attempt  to  perform  its  part 
of  the  contract. 

Looking  now  at  the  policy  to  ascertain  the  stipulations  of  the 
parties  with  regard  to  notice,  we  find  no  special  provision  relating 
to  it,  but  a  declaration  that  it  is  mutually  agreed,  "  that  said  com- 
pany shall  be  liable  and  holden  to  pay  all  losses  in  the  manner  pro- 
vided by  the  act  incorporating  said  company,'*  ..."  and  also  that 
this  policy  is  made  .  .  .  with  reference  to  the  provisions  of  the  act 
of  incorporation,  and  to  the  votes  and  by-laws  of  the  company, 
which  may  be  resorted  to  in  explanation  of  the  rights  and  obliga- 
tions of  the  parties  hereto  in  all  cases  not  herein  otherwise  specially 
provided  for."  Resorting,  then,  to  the  documents  referred  to,  we 
find  that  the  only  stipulation  with  regard  to  notice  of  loss  is  con- 
tained in  §  7  of  the  act,  as  follows :  "  when  any  member  shall 
sustain  any  loss  by  fire  of  the  property  so  insured,  the  said  mem- 
ber shall,  within  sixty  days  next  after  such  loss,  give  notice  thereof 
in  writing  to  the  directors  or  some  one  of  them,  or  the  secretary  of 
said  company,  and  the  directors,  upon  a  view  of  the  same,  or  in 
such  other  way  as  they  may  deem  proper,  shall  ascertain  and 
determine  the  amount  of  said  loss,"  etc.  Two  or  three  days  after 
the  fire  this  plaintiff  mailed  the  following  letter,  directed  to  "  J.  G, 
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Blossom,  secretary  of  the  Monmouth  Mutual  Fire  Ins.  Co.,  Mon- 
mouth." 

"  Small  Point,  March  6,  1868. 
James  G.  Blossom,  Esq., — I  hereby  notify  you  that  my  house 
in  Bath  was  consumed  by  fire  March  the  3d,  at  9  o'clock  p.  m.   Mr, 
Daniel  Spinney's  family  was  tlie  last  family  that  occupied  it ;  they 
moved  out  February  the  4th. 

Yours,  truly,  Byron  Campbell." 

This  letter  seems  to  have  been  duly  received  by  the  secretary  of 
the  insurance  company.  The  presiding  judge  ruled,  that  it  was  "  a 
sufficient  notice  to  the  defendants  of  the  plaintiff's  loss,  and  a  suffi- 
cient compliance  with  the  statute."  If  it  was  "  a  sufficient  notice  " 
under  §  7  of  the  act  of  incorporation,  it  was  all  that  was  required 
by  the  contract  of  the  parties,  and  the  last  clause  in  the  ruling  just 
recited,  and  the  various  rulings  and  instructions  on  the  subject  of 
waiver  of  notice  and  preliminary  proof  are  immaterial,  and  the 
alleged  want  of  notice  fails  altogether  as  a  ground  of  defense.  No 
particular  form  of  written  notice  is  required  by  §  7.  The  insur- 
ance company  does  not  require  any  detailed  account  of  the  circum- 
stances of  the  loss,  or  any  specific  statement  of  the  claim.  They 
undertake  upon  the  giving  of  written  notice  of  the  loss  by  the  in- 
sured within  sixty  days  next  after  such  loss  to  the  secretary  or  one 
of  the  directors,  to  ascertain  and  determine  the  amount  of  said  loss 
themselves,  *'  upon  a  view  of  the  same,  or  in  such  other  way  as  they 
may  deem  proper."  The  formal  proofs  which  are  made  prelimina- 
ry to  the  commencement  of  an  action  in  so  many  policies  are  dis- 
pensed with, — waived  in  the  outset  in  the  contract  itself, — and 
there  is  no  occasion  to  resort  to  the  statute  of  1881  to  prevent  jus- 
tice from  being  thwarted  by  burdensome  and  unreasonable  stipula- 
tions. 

The  defendants'  counsel  say  there  was  no  notice,  because  the 
plaintiff  did  not  say,  in  his  letter  to  the  secretary,  whereabouts  in 
Bath  his  house  was  located,  nor  give  the  number  of  his  policy,  nor 
its  date,  nor  its  amount,  nor  tell  what  particular  part  of  his  house 
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was  consumed,  nor  that  it  was  the  only  house  he  had  in  Bath,  nor 
that  he  claimed  damages  of  the  insurance  company. 

But  it  is  impossible  to  suppose  that  the  secretary  of  the  insurance 
company,  upon  the  reception  of  this  letter,  could  have  mistaken  its 
purport  or  misunderstood  its  design.  He  had  in  his  own  records 
and  files  that  which  would  explain  everything  in  it  that  could  by 
any  possibility  need  explanation.  There  is  nothing  to  indicate  that 
the  plaintiff  had  more  than  one  house  in  Bath.  His  house  at  Small 
Point  was  insured  by  the  defendants.  But,  he  says,  "  I  hereby 
notify  you  that  my  house  in  Bath  was  consumed  by  fire,"  etc.  If 
the  house  was  consumed,  the  north  half  did  not  escape.  To  con^ 
sume  is  "  to  destroy,"  "  to  bring  to  utter  ruin."  Web.  Die.  It  is 
idle  to  pretend  that  the  secretary  of  the  insurance  company  could 
have  received  this  notification  as  a  mere  piece  of  general  intelli- 
gence which  called  for  no  action  on  the  part  of  his  company.  The 
notice  is  as  definite  and  as  intelligible,  certainly,  as  that  which  waa 
more  tardily  given  in  the  case  of  Stimpson  v.  Monmouth  M.  F.  Jhs. 
Co.  (this  same  company),  47  Maine,  379,  where  the  court  say,, 
that  a  letter  communicating  information  of  the  burning  of  the  plains- 
tiff's  property  "  on  the  night  of  the  22d  ult.,"  written  by  an  agent 
of  the  company,  at  the  request  ctf  the  plaintiff  (though  that  feet 
was  not  stated  in  the  letter),  was  "  all  the  notice  necessary  to  ena- 
ble the  defendatits  seasonably  to  look  after  their  rights,  and  to  ascer- 
tain their  duties  and  obligations  in  the  premises." 

The  letter  of  the  plaintiff  here,  would  furnish  all  the  information 
called  for  by  §  7,  to  any  one  who  was  not  predetermined  to  misap-* 
prehend  and  cavil, — ^all  that  was  necessary  to  put  the  directors  upon 
the  performance  of  their  part  of  the  contract,  to  ascertain  and  settle 
tlie  loss.  The  ruling  of  the  presiding  judge  that  it  was  a  sufficient 
notice,  seems  to  us  correct ;  and  this  being  settled,  all  questions, 
boifch  of  law  and  feet,  in  connection  with  the  supposed  waiver  are 
seen  to  be  immaterial. 

(2)  As  to  the  non-payment  o£  the  assessment  and  consequent 
forfeiture,  the  defendants  make  no  complaint  of  the  instructions  on 
this  pointf     They  were  concise  and  explicit,  and  made  the  plain- 
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tiff's  right  to  recover,  to  depend  upon  the  simple  fact.  The  testi- 
mony of  the  plaintiff,  and  of  the  agent  of  the  insurance  company, 
was  contradictory.  The  jury  believed  the  former,  and  we  cannot 
say  that  they  erred  in  so  doing. 

(3)  With  regard,  also,  to  the  gross  negligence  of  which  the  plain- 
tiff is  alleged  to  have  been  guilty,  the  facts  were  in  dispute,  and  a 
careful  examination  of  the  testimony  fails  to  demonstrate  that  the 
conclusion  reached  by  the  jury  was  erroneous.  But  the  defendants 
complain  of  the  definition  of  gross  negligence  given  by  the  presiding 
judge.  He  told  the  jury  that  "  it  is  the  utter  disregard  of  those 
precautionary  measures  which  men  of  ordinary  prudence  would 
adopt  in  such  case."  It  may  be  that  this  definition  was  neither  so 
full  nor  so  accurate  as  might  have  been  desirable ;  but  we  think 
the  plaintiff  was  more  likely  to  be  injured  by  it  than  the  defendant. 
The  entire  omission  of  those  precautionary  measures  which  men  of 
ordinary  prudence  would  adopt  in  such  case,  might  not  constitute 
gross  negligence.  Gross  negligence  is  the  want  of  that  diligence 
which  even  careless  men  (di99oluti  homines)  are  wont  to  exercise. 
^  Hein.  Elem.  Jur.  Lib.  8,  Tit.  14,  §  787.  "  For  he  who  is  only  less 
diligent  than  very  carefiil  men,  cannot  be.  said  to  be  more  than 
dightly  inattentive :  he  who  omits  ordinary  care  is  a  little  more 
negligent  than  ordinarily  men  are ;  and  he  who  omits  even  slight 
diligence,  fails  in  the  lowest  degree  of  prudence,  and  is  grossly 
negligent." 

It  is  true,  the  definition  was  imperfect ;  but  so  for  as  it  went  it  was 
calculated  to  convey  the  idea  that  a  want  of  ordinary  care  would 
constitute  gross  negligence,  and  in  that  view  it  required  a  higher 
degree  of  diligence  on  the  part  of  the  plaintiff  than  he  was  bound 
to  exercise. 

It  is  possible,  also,  that  there  might  be  positive  acts  of  gross  neg- 
ligence without  "  an  utter  disregard  of  the  precautionary  measures 
which  men  of  ordinary  prudence  would  adopt  in  such  case  ; "  and 
if  the  testimony  relied  upon  by  the  defense  on  this  point  indicated 
that  the  defendants  might  probably  have  suffered  for  want  of  more 
explicit  instructions  in  this  behalf,  we  should  feel  bound  to  sustain 
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the  exceptions.  But  it  is  quite  apparent  that  the  case  must  have 
turned  here  upon  the  finding  as  to  the  actual  condition  and  situa- 
tion of  the  stove  in  which  the  fire  was  lighted,  about  which  the 
evidence  was  conflicting,  and  not  upon  any  nice  definition  of  what 
would  or  would  not  constitute  gross  negligence. 

Defendanis^  motion  and  exceptions  overruled. 
Plaintiff'* 9  exceptions  overruled. 

Judgment  on  the  verdict. 

Walton,   Dickerson,    Danforth,    and   Tapley,    JJ.,   con- 
curred. 


John  E.  Carleton  vs.  Nathan  P.  Ryerson. 

Beal  estate  ^attachment  of^offleer^s  return  must  shovo  filing  attested  copy  of 

return. 

To  constitate  a  Talid  attachment  of  real  estate  under  B.  S.of  1841,  c.  114,  §  82 
(R.  S.  c.  81,  §  56),  the  officer's  return  on  the  writ  must  show  that  the  '*  attested 
copy,"  required  to  he  filed  in  the  office  of  the  register  of  deeds,  was  in  foot 
filed. 


On  Report. 

Appleton,  C.  J.  This  is  an  action  of  trespass  quare  clausun^ 
fregit^  involving  the  title  to  the  premises  described  in  the  plaintiff's 
writ.  The  parties  respectively  claim  title  under  John  Frost, — the 
plaintiff  by  deed  from  said  Frost  to  Josiah  Smith,  and  from  Josiah 
Smith  to  him, — the  defendant  by  an  attachment  and  levy  in  fiivor 
of  R.  A.  Chapman  v.  John  Frost,  and  by  deed  from  Chapman  to 
him.  The  attachment  preceded  the  deed  under  which  the  plaintiff 
claims  title.  The  rights  of  the  parties  depend,  therefore,  upon  the 
validity  of  the  attachment  and  the  proceedings  under  it. 
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The  attachment  is  in  these^words :  "  Oxford,  ss.  Jan.  31,  1849. 
At  eight  o'clock  in  the  afternoon,  by  virtue  of  the  writ,  I  attached 
all  the  right,  title,  interest,  estate,  claim,  and  demand  of  every 
name  and  nature,  of  the  within-named  John  Frost,  in  and  to  any 
real  estate  in  said  county  of  Oxford,  and  afterwards,  on  the  twenty- 
fourth  day  of  February,  I  gave  the  within-named  John  Frost  a 
summons  in  hand  for  his  appearance  at  court. 

GiLMAN  Chapman,  Deptdy-sheriff.^^ 

By  R.  S.  of  1841,  c.  114,  §  30,  all  real  estate,  liable  to  be  taken 
in  execution,  may  be  attached  on  mesne  process.  But  by  §  32  "  no 
attachment  of  real  estate  on  mesne  process  shall  be  deemed  and  con- 
sidered as  creating  any  lien  on  such  estate,  unless  the  oiBcer  making 
such  attachment,  within  five  days  thereafter,  shall  file  in  the  oflSce 
of  the  register  of  deeds,  in  the  county  or  district  in  which  all  or 
any  part  of  said  lands  are  situated,  an  attested  copy  of  so  much  of 
the  return,  made  by  him  on  the  writ,  as  relates  to  the  attachment, 
together  with  the  names  of  the  parties,  the  sums  sued  for,  the  date 
of  the  writ,  and  the  court  to  which  it  is  returnable,"  etc. 

The  officer  must  return  such  an  attachment  as  will  create  a  lien. 
But  a  return,  which  does  not  show  a  compliance  with  the  essential 
requirements  of  the  statute,  creates  none.  The  officer  should  not 
merely  comply  with  the  statute,  but  his  return  should  show  that  he 
has  so  complied.  The  writ  commands  the  officer  to  return  his 
doings  thereon.  The  return  on  the  writ  does  not  state  that  the 
"  attested  copy,"  required  by  the  statute  to  be  left  in  the  office  of 
the  register  of  deed,  has  been  so  left.  It  shows  no  valid  attach- 
ment as  against  third  persons.  "  The  officer's  return  should  be 
indorsed  upon  the  writ  and  be  signed  by  him,  and  should  set  forth 
the  whole  of  his  doings."     Howe's  Practice,  113. 

The  return  should  set  forth  that  the  "  attested  copy  "  was  left  as 
the  statute  prescribes.  The  attachment  is  not  fully  completed  until 
that  is  done.  Bank  v.  Bumham^  5  N.  H.  275.  The  return  should 
show  when  the  attested  copy  was  left,  and  if  it  fails  to  show  that 
specifically,  the  court  will  allow  an  amendment.     Kittredge  v.  Bel- 
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low8^  4  N.  H.  80.  In  a  case  like  the  present  in  principle,  Angier 
V.  A%h^  6  Foster,  107,  Bell,  J.,  uses  the  following  language: 
"  Though  an  attachment  of  such  property  may  still  be  mae  a  nd 
the  property  kept  as  before,  yet  the  means  of  presei*ving  the  lien  of 
the  attachment  by  this  new  mode  of  service  was  important,  both 
to  the  creditor  and  to  the  officer.  Being  material  and  proper  to 
be  done  in  the  due  and  legfeJ  service  of  the  process,  it  was  proper 
to  be  returned,  and  consequently  the  return  becomes  evidence  of 
those  facts  stated  in  it." 

In  an  extent  of  an  execution  upon  land,  every  fact  essential  by 
the  statute  to  a  good  title  ought  to  be  expressly  stated,  or  necessa- 
rily implied  in  what  is  stated  in  the  return.  Mead  v.  Harvey^  2 
N.  H.  498.  **  Nothing,"  observes  Richardson,  C.  J.,  in  Coggwdl  v. 
Mdsorii  9  N.  H.  48,  *'  is  to  be  left  to  conjecture.  Nothing  is  to  be 
presumed  in  favor  of  the  extent."  The  same  rules  apply  to  the 
attachment  which  precedes  the  levy,  and  to  the  date  of  which,  if 
seasonably  made,  it  relates. 

Whether  the  officer  would  not  be  permitted  to  amend  his  return 
in  accordance  with  the  facts,  is  a  question  not  now  before  us,  as  no 
motion  to  that  effect  has  been  made. 

Judgment  for  the  plaintiff. 

Damages^  $1. 

Cutting,  Kent,  Dtckerson,  and  Danforth,  JJ.,  concurred. 

Walton  and  Barrows,  JJ.,  did  not  concur. 

8.  F,  CHbson^  for  the  plaintiff. 

Unooh  Foster  J  jr.^  for  the  defendant. 
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Hiram  Youxa  V8.  Augusta  M.  Estes. 
Statute^constructionof,    Widow— ^ucarantine  of. 

The  phrase  "  house  of  her  husband,"  in  B.  S.  c.  103,  §  14,  providing  that  a  widow- 
may  remain  in  the  house  of  her  husb&nd  ninety  days  next  after  his  death, 
without  being  chargeable  with  rent  therefor,  means  the  house  in  which  her 
husband  owned  the  fee  at  the  time  of  his  decease. 

Hence,  the  widow  of  a  mortgager  of  a  house  is  not  entitled  to  remain  in  the  house 
ninety  days  next  after  her  husband's  death,  as  against  the  assignee  of  the 
mortgagee. 

On  exceptions. 

Writ  of  entry.  Writ  dated  Feb.  21,  1870. 
'  The  demanded  premises,  consisting  of  a  small  'lot  and  dwelling- 
house  thereon,  were  owned  by  one  Ephraim  A.  Estes,  husband  of 
the  defendant,  on  Jan.  9,  186T,  when  he  mortgaged  them  to  one 
W.  L.  Chapman,  who,  on  March  1,  1867,  assigned  the  mortgage  to 
Robert  C.  Kimball,  who,  on  Jan.  19,  1870,  assigned  the  same  to 
{Plaintiff. 

Ephraim  A.  Estes  died  Dec.  19,  1869,  in  possession  of  the  prem- 
ises, and  the  defendant  continued  in  possession  to  the  date  of  the 
writ,  and  was  still  in  possession  at  the  time  of  the  trial. 

The  case  was  submitted  to  the  presiding  judge,  with  right  to  ex- 
cept, who  ordered  judgment  for  the  plaintiff;  whereupoq,  the  de* 
fendant  alleged  exceptions. 

S.  F.  Oibson^  for  the  plaintiff. 

2>.  Sammons^  for  the  defendant. 

Appleton,  C.  J.  By  R.  S.  c.  103,  §  14,  "  a  widow  may  re- 
main in  the  house  of  her  husband  ninety  days  after  his  death,  with- 
out being  chargeable  with  rent  therefor." 

The  house  must  be  the  house  of  h^v  husband,  not  the  house  of 
another.  The  rights  of  the  wife  are  derived  from  and  through  the 
husband.     The  right  of  the  widow  to  quarantine,  relates  only  to 
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glands  in  which  the  widow  has  a  right  or  claim  to  dower.  Voelek" 
ner  v.  Hudson^  1  Sandf.  (S.  C.)  215,  "  The  provision  for  quarantine 
relates  only  to  the  claim  of  the  widow  against  the  heirs  or  those 
claiming  the  estate  under  her  deceased  husband,  and  does  not  apply 
to  strangers  or  persons  claiming  by  an  adverse  title.  She  is  in  no 
better  condition  to  defend  her  property  against  an  adverse  or  para- 
mount title,  than  her  husband  would  have  been."  2  Scribner  on 
Dower,  6T.  So  if  tlie  husband  was  tenant  in  common  of  the  house 
he  occupied,  the  widow  has  no  right  to  hold  possession  of  the  en- 
tire house  to  the  exclusion  of  the  co-tenant  of  her  deceased  hus- 
band. CoUinB  V.  Warren^  29  Miss.  23.  "The  law,"  say  the 
court,  *'  was  only  designed  for  the  cases  when  the  husband  died  the 
sole  owner  of  the  mansion-house.  It  must  be  his  and  his  exclu- 
sively. It  was  nearer  intended  that  the  widow  should  have  her 
quarantine  at  the  expense  of  those  who  are  in  no  ways  connected 
with  her." 

These  principles  are  applicable  to  a  mortgagee,  whose  rights,  as 
in  the  present  case,  are  prior  and  paramount  to  those  of  the  wife, 
who  is  entitled  only  to  dower  in  the  equity  of  redemption.  As  be- 
tween the  husband  of  the  defendailt,  and  the  mortgagee  or  his  as- 
signee, the  fee  was  in  the  latter.     Blaney  v.  Bearce^  2  Greenl.  132. 

Exceptions  overruled, 

Walton,  Dickerson,  Barrows,  Danforth,  and  Tapley,  JJ., 
concurred. 


William  Hapgood  vs.  Frank  E.  Needham  and  another. 

Intoxicating  liqiu>ra~~promi88ory  note  given  therefor— ^hai  is  not  a  dtfense  to. 

Burden  of  proof. 

It  is  no  defense  to  an  action  on  a  negotiable  promissory  note,  that  it  was  given  in 
whole  or  in  part  for  intoxicating  liquors  sold  in  violation  of  law,  when  the  ac- 
tion is  brought  by  an  indorsee,  who  is  the  holder  of  the  note  for  a  valuable 
consideration,  and  without  notice  of  the  illegality  of  the  contract 
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Ifintb«  trial  ofaa  action  on  a  negotiable  promlsaory  ttote,  brought  by  an  in- 
dorsee against  the  maker,  the  defendant  avers  that  the  note  was  given  in 
whole  or  in  part  for  intoxicating  liquors  sold  in  violation  of  law,  the  burden  of 
proof  is  upon  him. 

If  the  plaintiff  replies  that  he  is  a  holder  for  a  valuable  consideration,  the  burden 
is  Upon  him. 

If  the  defendant  would  avail  himself  of  the  fact  that  the  plaintiff  had  notice  of 
the  illegalitj  of  the  consideration  when  he  took  it,  the  defendant  must  prove 
it. 

Ox   EXCEPTIONS. 

Assumpsit  on  a  promissory  note  given  by  the  defendants  and 
dated  at  North  Stratford,  in  the  State  of  New  Hampshire,  on  the 
16th  day  of  July,  a.  d.  1868,  for  the  sum  of  $85.50,  payable  to  one 
J.  O.  Severy  or  bearer,  on  demand  and  interest,  and  by  Severy 
sold  and  indorsed  to  the  plaintiff. 

At  the  trial  the  plaintiff  introduced  and  read  the  note,  and  proved 
that  it  was  negotiated  to  him  on  the  4th  day  of  October,  a.  d.  1868, 
and  that  he  was  the  lawful  holder  thereof  for  value.  The  defend- 
ants then  proved  that  the  note  was  given  principally  for  intoxicat- 
ing liquors,  sold  to  them  contrary  to  law,  at  North  Stratford,  in  the 
State  of  New  Hampshire. 

The  presiding  judge  ruled  that  unless  the  defendants  proved  that 
the  plaintiff  had  actual  knowledge  of  the  illegality  of  the  considera- 
tion of  the  note,  the  plaintiff,  upon  the  fects  proved,  would  be 
entitled  to  recover.  The  verdict  was  for  the  plaintiff,  and  the  de- 
fendants alleged  exceptions. 

72.  A.  Frye^  for  the  plaintiff. 

Enoch  Foster^  jr.  J  for  the  defendants. 

Walton,  J.  It  is  no  defense  to  an  action  on  a  negotiable  prom- 
issory note  that  it  was  given  in  whole  or  in  part  for  intoxicating 
liquors  sold  in  violation  of  law,  when  the  action  is  brought  by  an 
indorsee,  who  is  the  holder  of  the  note  for  a  valuable  consideration 
and  without  notice  of  the  illegality  of  the  contract.  R.  S.  c.  27, 
§  50 ;  Field  v.  TibbetU,  57  Maine,  358 ;  Baxter  v.  EttU,  57  Maine, 
178. 
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The  burden  of  proof,  with  respect  to  these  several  propositions, 
is  on  the  party  who  holds  the  affirmative.  Thus :  If  the  defendant 
avers  that  the  note  was  given  in  whole  or  in  part  for  intoxicating 
liquors,  sold  in  violation  of  law,  the  burden  of  proof  is  upon  him. 
If  the  plaintiff  replies  that  he  is  a  holder  for  a  valuable  considera- 
tion, and  without  notice  of  the  illegality,  the  burden  of  proof  with 
respect  to  the  first  branch  of  the  proposition,  namely,  that  he  is  a 
holder  for  value,  is  upon  him ;  but  the  burden  is  not  upon  him  to 
prove  the  latter  branch  of  the  proposition,  namely,  that  he  did  not 
have  notice  of  the  illegality  of  the  contract ;  for  that  would  be  to 
require  him  to  prove  a  negative,  which,  with  a  few  exceptions,  of 
which  this  is  not  one,  the  rules  of  evidence  forbid.  If  the  defend- 
ant would  avail  himself  of  the  fact  that  the  plaintiff  had  notice  of 
the  illegality  of  the  consideration  of  the  note  when  he  took  it,  he 
(the  defendant)  must  prove  it.  These  principles  are  too  familiar 
to  the  profession  to  require  the  citation  of  authorities  in  support  of 
them. 

The  ruling  in  this  case  was  in  accordance  with  these  principles, 
and  was,  therefore,  correct.  At  least  such  are  the  rules  of  law  ap- 
plicable to  notes  given  in  this  State.  And  if,  in  New  Hampshire, 
where  the  note  on  which  this  action  is  brought,  was  executed,  the 
rules  of  law  are  more  favorable  to  such  a  defense  than  they  are  in 
this  State,  the  defendant  should  have  proved  to  the  court  what  those 
rules  were ;  otherwise  they  woidd  not  avail  him. 

ExcepUoTM  overruled. 

JudgmeTitfor  plaintiff, 

Appleton,  C.  J.;  Dickerson,  Barrows,  and  Tapley,  JJ 
concurred. 

Kent,  J.,  concurred  in  the  result. 
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Charles  B,  Kneeland  vs.  Horace  M.  Willard. 

* 

Smuggled  property. 

In  August,  18G6,  the  owner  of  a  horse  in  Canaan,  Vermont,  took  him  one  and  one- 
half  miles  into  Canada,  to  a  race,  where  he  kept  him  six  weeks,  when  he  re- 
turned with  the  horse  to  Canaan  without  having  entered  him  at  the  custom- 
house, either  in  going  or  returning.  In  the  following  Novemher,  the  owner* 
without  informing  him  that  he  was  a  Canadian  horse,  sold  him  to  the  defend  . 
ant,  who,  in  the  following  June,  sold  him  in  good  Mth,  without  knowing  he  was 
smuggled  or  claimed  as  a  smuggled  horse,  to  the  plain tifiEl  In  August,  1867,  the 
horse  was  seized  and  taken  from  the  plaintiff  by  a  17.  S.  revenue  officer,  and, 
after  due  proceedings,  sold  in  September.  In  assumpsit  brought  Aug.  31, 1867, 
Heldf  (1)  That  the  horse  having  been  brought  into  the  U.  S.  in  violation  of  the 
revenue  laws,  became  forfeited  by  that  act;  and  (2)  that  the  plaintiff  is  enti- 
tled to  recover  of  the  defendant  the  value  of  the  horse  at  the  time  of  the  seiz- 
ure. 

Action  for  the  value  of  a  horse  sold  by  the  defendant  to  the 
plaintiff. 

One  Nichols,  of  Hereford,  Canada,  in  the  fall  of  1865,  bought 
the  horse  in  Canada,  where  the  same  was  raised,  and  kept  him 
there  until  the  following  October,  when  he  sold  him  to  one  Blodg- 
itt,  who  duly  entered  him  at  U.  S.  custqm-house  in  January,  1866, 
and  took  him  to  Canaan,  in  the  State  of  Vermont.  Soon  after- 
wards, Nichols  repurchased  the  horse  in  Canaan,  of  Blodgett,  and 
after  entering  him  at  the  custom-house,  took  him  to  Hereford  where 
Nichols  kept  him,  until  June,  1866,  when  he  entered  him  at  the 
U.  S.  custom-house,  and  took  him  to  the  U.  States,  where  in  August, 
1866,  one  Hibbard  bought  him  and  took  him  into  Hereford,  about 
one  and  one-half  miles  over  the  Canada  line  to  a  race,  without  hav- 
ing entered  him,  where  he  kept  him  about  six  weeks,  and  then, 
without  entering  him,  took  him  back  to  Vermoyt,  where  in  Novem- 
ber, 1866,  he  sold  him  to  the  defendant,  without  giving  him  any 
notice  of  its  being  a  Canadian  horse. 

The  defendant  kept  the  horse  until  June,  1867,  when  he  ex- 
changed the  horse  with  the  plaintiff  for  two  other  horses,  and  a 
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promissory  note  si^ed  by  one  Ayer ;  that  the  defendant  purchased 
the  horse  in  good  faith  of  Hibbard  without  notice  that  the  horse 
was  smuggled,  or  claimed  to  be  8m\iggled,  and  sold  him  in  good 
faith  without  any  knowledge  that  the  horse  was  smuggled  or  claimed 
to  be,  and  never  heard  of  any  defect  in  the  title  to  the  horse,  until 
he  was  sold  in  Portland,  Sept.  11,  1867,  by  U.  S.  revenue  officer  5 
that  the  defendant  never  had  any  notice  or  knowledge  of  any  de- 
fect in  the  title  of  tlie  horse,  until  the  commencement  of  this  suit, 
ho  having  been  absent  from  home  at  the  time  of  the  service  of  the 
writ,  and  remained  absent  until  after  the  sale  of  the  horse  by  the 
revenue  officer. 

It  appeared  that  the  horse  was  seized  and  taken  from  the  plain- 
tiff, at  Poland,  Maine,  on  Aug.  29,  1867,  by  an  U.  S.  Inspector  of 
customs  for  an  alleged  violation  of  the  U.  S.  revenue  laws,  and  after 
due  and  legal  proceedings,  condemned  and  sold  on  Sept.  11,  1867, 
for  1170.  , 

If  the  plaintiff  was  entitled  to  recover,  damages  were  to  be  as- 
sessed by  the  clerk. 

A.  Black  ^  A.  S.  Kimball,  for  the  plaintiff. 

JE.  Foster^  jr,^  for  the  defendant. 

DiCKKRSON,  J.  By  the  various  acts  of  congress,  passed  to  pro- 
vide a  revenue,  and  to  guard  against  frauds  upon  the  same,  it  is 
made  unlawful,  fradulently  or  knowingly  to  import  or  bring  into  the 
United  States  goods,  wares,  or  merchandise,  without  entering  them 
at  the  custom-house,  and  complying  with  the  laws  and  regulations 
respecting  the  same.  This  requirement  obtains  both  with  respect, 
to  free  and  dutiable  articles,  and  also  to  those  that  having  been 
once  within  the  United  States,  and  removed  therefrom,  are  brought 
back  for  use  therein^  The  entries  and  doings  at  the  custom-house 
furnish  the  revenue  officers  with  the  evidence  by  which,  aside  from 
proof  of  identity,  they  may  determine  whether  goods,  wares,  or 
.merchandise,  found  to  have  come  into  the  United  States  from  a 
foreign  country,  are  liable  to  seizure  and  forfeiture.     Hence  when 
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the  owner  of  any  goods,  wares,  or  merchandise,  which  have  been 
duly  removed  from  the  United  States,  wishes  to  bring  them  back 
thereto,  he  must  signify  such  purpose  at  the  custom-house,  and 
take  the  necessary  steps  to  justify  their  return ;  so,  also,  if  he  would 
remove  goods  from  the  United  States  for  a  temporary  purpose,  in- 
tending to  bring  them  back.  Otherwise  such  articles  being  found 
in  the  United  States  will  be  liable  to  seizure  and  forfeiture,  A 
remedy  for  any  hardship  that  may  result  from  such  stringent  enact- 
ments is  provided  in  the  authority  given  to  the  secretary  of  the 
treasury  to  remit  any  fine,  penalty,  or  forfeiture  thus  incurred, 
when,  in  his  opinion,  there  has  been  no  willful  negligence,  or  in-^ 
tention  to  defraud  the  goyemment.  Act  of  March  2, 1799, 1  Stat- 
utes at  Large,  677 ;  Act  of  July  18,  1866,  "  to  prevent  smuggling 
and  further  purposes ; "  Act  of  June  27, 1864,  §  8,  c.  164 ;  Act  of 
May  16, 1866,  c.  82. 

In  general,  when  goods,  wares,  or  merchandise-have  been  brought 
into  the  United  States  in  violation  of  the  revenue  laws,  they  are 
absolutely  forfeited  to  the  United  States,  and  the  forfeiture  takes 
place  at  the  time  the  offense  was  committed.  Nor  is  an  innocent 
purchaser  of  such  property  protected  in  his  title.  United  States  v. 
1960  bags  of  coffee,  8  Cranch,  398 ;  Gibson  v.  Hoyt,  3  Wheat.  246 ; 
Caldwell  v.  United  States,  8  How.  381. 

The  horse  in  controversy  was  raised  in  Canada.  He  was  brought 
into  the  United  States,  returned  to  Canada,  and  again  brought  back 
to  the  United  States.  On  these  three  occasions  he  wa9  duly  en- 
tered at  the  custom-house.  The  purchaser  of  the  horse  took  him 
over  the  line  a  short  distance  into  Canada,  to  a  race ;  kept  him 
there  six  weeks,  and  brought  him  back  to  the  United  States  without 
entering  him  at  the  custom-house,  either  when  he  took  him  into 
Canada  or  brought  him  back  to  the  United  States.  He  sold  him 
to  defendant  Nov.  10,  1866,  without  telling  him  that  he  was  a 
Canadian  horse.  The  defendant  kept  the  horse  till  June,  1867, 
when  he  sold  him  to  the  plaintiff  in  good  faith,  without  knowing 
that  he  was  smuggled,  or  claimed  to  be  smuggled.  The  horse  waa 
sold  by  the  United  States  revenue  officers  in  September,  1867. 
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The  vender  in  possession  of  personal  property  impliedly  warrants 
his  title  to  the  thing  sold,  and  is  bound  to  compensate  the  purchaser 
for  the  loss  resulting  from  the  want  of  a  good  title.  The  horse, 
having  been  brought  into  the  United  States  in  violation  of  the  rev- 
enue laws,  became  liable  to  forfeiture  to  the  United  States  by  that 
act.  The  defendant  had  no  title  to  the  horse  when  he  sold  him  to 
the  plaintiff;  and  the  plaintiff  is  entitled  to  recover  the  value  of 
the  horse  of  the  defendant  at  the  time  of  the  seizure  by  the  revenue 
officers. 

Appleton,  C.  J. ;  Cutting,  Kent,  Walton,  Danfoeth,  and 
Tapley,  J  J.,  concurred. 


Salome  MncHELL  and  another,  petitioners  for  partition,  vs. 
Persons  Unknown. 

Disseisin. 

In  August,  1886,  the  petitioners,  together  with  their  sister,  entertaining  the  mis- 
taken hypothesis  that  their  father,  instead  of  their  mother,  owned  the  land  in 
question,  by  their  deed  of  quitclaim  duly  recorded,  released  their  interest 
therein  to  the  respondents,  who  entered  under  the  deed,  claiming  to  own  the 
land,  and  in  December,  1848,  divided  the  premises  by  mutual  deeds  of  release, 
and  subsequently  thereto  their  occupation  was  in  severalty  and  was  open, 
notorious,  adverse,  and  known  to  the  petitioners.  On  petition  for  partition, 
commenced  in  September,  1868,  Held^  that  in  the  absence  of  any  actual  entry  by 
either  of  the  petitioners  within  twenty  years,  their  right  of  entry  was  gone. 

On  report. 

Petition  for  partition. 

Appleton,  C.  J.  This  is  a  petition  for  partition  of  certain  real 
estate  in  Mexico.  The  petitioners  are  two  daughters  of  Zebediah 
Mitchell.  The  respondents  are  his  son,  Darius  Mitchell,  and  his 
grandchildren,  the  heurs  of  his  son,  Jonathan  Mitchell,  deceased. 
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It  is  in  evidence  that  Zebediah  Mitchell  died  prior  to  Nov.  25, 
1828,  at  which  date  the  land  in  controversy  was  conveyed  to  his 
widow,  Molly  Mitchell.  The  proof  in  the  case  tends  to  show  that 
the  payment  for  the  land  thus  conveyed  was  made  by  the  widow, 
with  funds  derived  from  the  estate  of  her  deceased  husband. 

On  the  second  day  of  August,  1836,  the  petitioners,  with  Nancy 
Mitchell,  by  their  deed  of  that  date,  remised,  released,  bargained, 
sold,  and  conveyed  and  forever  quitclaimed  *'  all  right,  title,  and 
interest  in  and  to  "  certain  lots,  "  being  land  that  belonged  to  Zeb- 
ediah Mitchell,  deceased,"  to  their  brothers,  Darius  and  Jonathan 
Mitchell.  The  petitioners  each  received  one  hundred  and  twenty- 
five  dollars  as  the  consideration  for  this  conveyance.  It  is  obvious 
that  the  parties  to  this  deed  must  have  supposed  that  it  conveyed 
three-fifths  of  the  land  therein  specified,  otherwise  there  would  be 
no  perceivable  consideration  for  ihe  conveyance.  There  is  no  rea- 
son given  why  the  grantees  should  pay  the  grantors  three  hundred 
and  seventy-five  dollars,  when  the  latter  had  nothing  to  convey. 
The  deed  was  undoubtedly  made  upon  the  mistaken  hypothesis  that 
the  tide  to  the  land  conveyed  had  been  in  Zebediah  Mitchell. 

This  deed  was  recorded  26th  September,  1836.  The  grantees 
entered  under  it,  and  they  or  those  claiming  under  them  have  re- 
mained in  possession  from  that  date  to  the  present  time,  occupying 
the  land  as  their  own,  receiving  exclusively  the  rents  and  profits 
and  paying  the  taxes  tliereon. 

This  would  seem  to  be  a  sufficient  title.  But  the  objection  is 
made  that  the  legal  title  was  in  Molly  Mitchell,  who  died  in  1845, 
and  that,  therefore,  nothing  passed  by  the  deed  of  the  petitioners 
of  Aug.  2, 1836.  Still  the  grantees  therein  named  were  in  pos- 
session, occupying  the  lands  in  question,  claiming  title  thereto,  and 
holding  adversely  to  all  others.  On  8th  December,  1848,  they 
divided  these  lands  by  deeds  of  release,  and  subsequently  thereto, 
their  occupation  was  in  severalty  in  accordance  with  the  terms  of 
said  deeds,  and  was  open,  notorious,  adverse,  and  exclusive,  and 
known  to  the  petitioners. 

There  is  no  proof  of  any  actual  entry  upon  the  land  in  dispute 
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by  either  of  the  petitioners  within  twenty  years.  Peabody  v.  Heuh 
ftt,  62  Maine,  38.  It  is  true,  an  action  may  be  maintained  by  one 
having  a  right  of  entry,  by  R.  S.  1851,  c.  104,  §  4.  But  here  the 
right  of  entry  is  gone,  for  twenty-three  years  have  elapsed  since 
the  respondents,  or  those  under  whom  they  claim,  have  been  in  the 
exclusive  and  open,  notorious,  and  adverse  possession  of  the  several 
tracts  as  conveyed  by  the  deeds  of  release  of  Dec.  8,  1848,  to 
which  reference  has  been  had.  Judgment  f<yr  the  respondenti. 

Kent,  Dickerson,  Barrows,  and  Danforth,  JJ.,  concurred. 

Walton,  J.,  having  formerly  been  consulted,  did  not  sit. 

X.  JT.  LuddeUy  for  the  petitioners. 

BoUter  ^  WrigU^  for  the  respondents. 


Inhabitants  of  Waterford,  petitioners  for  certiorari^  vb.  County 
Commissioners  of  Oxford  County. 

Highway  and  town  toay— not  substantially  the  same  thing. 

# 

A  town  war  is  not "  substantially  tbe  same  thing"  as  a  highway,  within  the 

meaning  of  B.  S.  c.  18,  §  39. 
Hence,  the  reversal  on  appeal  of  a  jadgment  of  county  commissioners  in  laying 

out  on  appeal,  a  town-way,  cannot  bar  them  from  entertaining,  within  two 

years  after  such  reversal,  a  petition  praying  for  the  laying  out  of  a  highway 

over  the  identical  place. 

Petition  for  certiorari. 

The  case  is  sufficiently  stated  in  the  opinion* 

A,  S.  Kimlally  for  the  petitioners. 

Enoch  Foster y  jr.^  for  the  respondents.    ' 
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Appleton,  C.  J,  Henry  A,  Jewett  and  others,  inhabitants  of 
Waterford,  petitioned  the  selectmen  to  lay  out  and  establish  a  town 
way,  describing  the  same  m  their  petition.  The  selectmen,  due 
and  legal  proceedings  being  had,  reported  that  the  wants  of  the 
traveling  public  did  not  require  the  location  of  the  town  way,  as 
prayed  for.  Afterwards,  and  within  the  time  required  by  law,  the 
petitioners  presented  their  petition  to  the  county  commissioners  of 
this  county,  alleging  they  were  aggrieved  by  the  decision  of  said  se- 
lectmen. The  county  commissioners,  upon  due  and  legal  proceed- 
ings, reversed  the  decision  of  the  selectmen,  and  adjudged  that  com- 
mon convenience  and  necessity  required  the  location  as  prayed  for, 
and  that  the  selectmen  had  unreasonably  refused  to  lay  out  and 
establish  said  town  way,  and  proceeded  to  lay  out  and  establish 
the  same. 

The  inhabitants  of  Waterford,  appealed  from  the  decision  of  the 
county  commissioners  to  this  court.  A  committee  was  appointed, 
who  proceeded  in  conformity  with  the  statute  and  made  a  report 
reversing  the  decision  of  the  county  commissioners,  which  was  ac- 
cepted and  duly  certified  to  them. 

After  the  decision  of  the  committee,  and  before  it  was  certified  to 
the  county  commissioners,  the  same  petitioners  presented  another 
petition  directly  to  the  county  commissioners,  for  a  highway  over 
the  same  ground  as  described  in  their  petition  for  a  town  way,  but 
embracing  requests  for- alterations  in  a  connecting  highway.  The 
county  commissioners  entertained  this  petition,  proceeded  and 
viewed  the  route  and  located  a  county  road  where  they  had  before 
located  a  town  M'ay,  being  the  location  which  has  been  reversed 
by  the  committee,  so  far  as  the  same  is  included  in  the  limits  of  the 
petitioning  town. 

The  only  question  is  whether  the  county  commissioners  had  au- 
thority to  entertain  the  last  petition  and  grant  the  prayer  thereof. 

The  petitioners  rely  on  R.  S.  c.  18,  §  39,  which  provides  that 
"  in  all  cases  when  the  judgment  of  the  commissioners  shall  be  re- 
versed on  appeal,  no  petition,  praying  for  substantially  the  same 
thing,  shall  be  entertained  by  them  for  two  years  thereafter."     Is, 
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tlien,  a  town  way  "substantially  the  same  thing"  as  county  way  ? 
We  think,  within  the  true  meaning  of  the  statutes,  that  it  is  not. 

By  the  rules  of  construction  established  by  R.  S.  c.  1,  §  4,  rule  6, 
"  the  word  *  highway '  may  include  a  county  bridge,  couuty  road, 
or  county  way.'*  The  meaning  of  this  provision  is  that  when  this 
word  is  used,  its  import  is  to  be  taken  as  thus  defined,  unless  the 
obvious  sense  of  the  statute  should  require  a  different  construction. 
An  highway  does  not  include  a  town  way  unless  by  express  enact- 
ment. Cleaves  v.  Jordan^  34  Maine,  9.  When  it  does,  the  lan- 
guage of  the  statute  levaes  no  doubt  on  the  subject,  as  in  R.  S.  c. 
18,  §  68,  where  in  indictments  "  for  neglect  to  open  ways  or  keep 
them  in  repair,"  it  is  provided  that  "the  word  highway,  used 
therein  will  include  town  ways,  causeways,  and  bridges." 

By  R.  S.  c.  18,  §  1,  "  county  commissioners  have  power  to  lay 
out,  alter,  or  discontinue  highways  leading  from  town  to  town." 

By  §  18,  "  the  municipal  officers  of  towns  may  personally  or  by 
agency  lay  out,  alter,  or  widen  town  ways  or  private  ways,  for  one 
or  more  of  its  inhabitants,"  etc. 

Highways  or  county  ways  lead  from  one  town  to  another.  Town 
ways  are  within  the  territorial  limits  of  a  particular  town.  The 
officers  of  the  town  have  original  jurisdiction  over  town  ways. 
The  jurisdiction  of  the  county  commissioners  is  appellate.  The 
land  damages  in  town  ways  are  to  be  paid  by  the  town,  for  the  use 
and  benefit  of  whose  inhabitants  it  is  laid  out.  The  land  damages 
in  county  roads  is  to  be  paid  by  the  inhabitants  of  the  county,  the 
highway  being  adjudged  of  "  common  convenience  and  necessity." 
The  expenses  of  a  way  may  be  such  that  the  burden  should  not  be 
borne  by  the  inhabitants  of  a  town,  and  should  be  by  those  of  the 
county.  Its  "  convenience  and  necessity  "  may  be  such,  that  when 
a  part  of  a  county  way,  the  expense  of  building  it  should  equitably 
be  imposed  upon  the  inhabitants  of  a  county.  Town  officers  have 
no  jurisdiction  over  a  highway.  County  commissioners  have  such 
jurisdiction. 

It  is  manifest  that  a  town  way  is  not  "  substantially  the  same 
thing  "  as  a  county  road,  and  that  a  judgment  denying  the  former 
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cannot  be  a  bar  to  one  establishing  the  latter.  The  county  com- 
missioners had  original  jurisdiction  in  the  road  in  question,  for  it 
was  a  county  road.  The  rcted  in  its  whole  length  might  properly 
be  established  as  a  county  road,  while  a  portion  of  it  might,  with 
equal  propriety,  be  denied  as  a  town  road. 

By  the  agreement  of  the  parties  the  petition  is  to  be  dismissed. 

Petition  dismissed. 

Cutting,  Walton,  Barrows,  and  Danforth,  J  J.,  concurred. 


Merrill  W.  Mosher  vs.  George  H;  Jewett. 
Distraining  beasts.    Lien  by  trespass.    Estray, 

A  person  injured  in  his  lands  by  neat-cattle,  may  distrain  and  impound  tbe  ani- 
mals doing  the  mischief;  or  he  may  have  an  action  of  trespass. 

The  lien  given  by  B.  S.  c.  23,  §  4,  in  the  action  of  trespass  is  not  one  that  gives 
the  right  of  possession  to  the  party  injared;  bnt  it  can  only  be  enforced  by 
attachment 

A  person  taking  up  an  estray  forfeits  all  claim  for  keeping  the  same  unless  he 
commits  it  to  the  pound-keeper  within  ten  days. 

Thus  the  plaintiff's  buU  broke  and  entered  the  bam  of  the  defendant,  -who  im- 
mediately posted  notices  thereof  in  three  public  places,  and  advertised  the 
same  in  a  daily  paper.  Within  ten  days  the  plain tifif  called  and  saw  the  buU, 
but  was  doubtful  of  the  bull's  identity.  After  ten  days,  the  defendant  offered 
to  deliver  the  bull  to  the  plaintiff  on  proof  of  property  and  payment  of  five 
dollars  for  keeping,  and  indemnity  against  the  claim  of  any  other  owner,  but 
the  plaintiff  did  not  comply  with  the  conditions.  In  thirty  days  the  plaintiff 
demanded  the  buU  and  offered  the  defendant  ten  dollars  for  keeping,  but  the 
defendant  refused  to  deliver  him,  whereupon  the  plaintiff  replevied  him. 
Held^  that  the  defendant  had  no  right  to  possession  of  the  bull,  nor  any  lien 
upon  him  which  would  authorize  a  judgment  in  his  favor  for  the  expense  of 
keeping  or  for  his  damage* 

On  exceptions  to  the  ruling  of  Q-oddard^  J.,  of  the  superior 
court  for  this  county. . 
Replevin  of  a  bull. 
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Plea  general  issue,  with  a  brief  statement  of  title  in  some  per- 
son unknown,  and  not  in  the  plaintiff;  that  the  bull  was  trespassing 
and  damaging  the  defendant's  close  in  Oorham,  in  this  county,  and 
that  the  defendant  withheld  him  rightfully  from  the  plaintiff  by 
reason  of  a  lien  for  said  damages,  and  the  defendant's  necessary 
charges  for  keeping,  etc. 

The  action  was  tried  by  the  justice  without  the  intervention  of 
a  jury,  subject  to  exceptions. 

The  justice  found  that  the  bull  was  the  plaintiff's  property ;  that 
-^thout  the  fault  of  the  defendant,  the  bull  broke  and  entered  the 
defendant's  close,  to  wit,  his  bam,  Oct.  25, 1870,  and  was  on  that 
evening  found  by  the  defendant  in  his  bam,  without  the  defendant's 
license  or  consent ;  that  the  bull  was  there  unlawfully  and  was 
damaging  the  defendant's  bay  and  harness;  that  the  defendant 
immediately  posted  notices  in  three  public  places  in  Gorham,  and 
advertised  the  same  in  the  Portland  Press. 

That  within  ten  days  the  plaintiff  called  and  saw  the  bull,  but 
was  doubtful  of  his  identity ;  that  after  ten  days,  to  wit,  on  Nov. 
4,  1870,  the  defendant  offered  to  deliver  him  to  the  plaintiff  on 
proof  of  property,  payment  of  $5  for  keeping,  and  indemnity 
against  the  claim  of  any  other  owner,  but  the  plaintiff  declined  to 
take  him ;  that  no  demand  was  made  on  the  defendant  until  Dec. 
1,  1870,  when  he  refused  to  deliver  him  up  until  he  was  remunera* 
ted  for  his  expenses  and  care  in  keeping  the  bull ;  that  the  plaintiff 
offered,  without  tendering,  $10,  and  replevied  the  bull  Dec.  12, 
1870. 

That  the  defendant  suitably  kept  the  bull  for  forty-eight  days, 
and  that  his  keeping  was  worth  $24 ;  that  the  defendant  paid  $2 
for  advertising,  and  that  the  damage  done  by  the  bull  was  $4. 

The  justice  mled,  as  matter  of  law. 

That  the  plaintiff  was  not,  at  the  time  of,  the  demand,  entitled  to 
immediate  possession  of  the  bull,  in  that  the  defendant  had  a  lien 
on  the  beast  for  his  keeping,  and  that  the  plaintiff  was  not  entitled 
to  the  bull  until  he  had  paid  or  tendered  to  the  defendant  payment 
therefor ;  and  adjudged, 
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That  the  defendant,  at  the  time  the  said  bull  was  replevied,  had 
a  lien  thereon  for  his  keeping,  and  was  entitled  to  the  pos^ssion 
until  the  lien  was  discharged,  and  awarded  damages  in  the  sum  o£ 
$30  for  the  defendant. 

The  plaintiflF  alleged  exceptions. 

Howard  ^  Cleaves^  for  the  plaintiff. 

J*.  A.  Waterman^  for  the  defendant,  contended,  among  other 
things,  that  the  defendjuit  had  a  lien  on  the  animal  replevied  by- 
virtue  of  R.  S.  c.  23,  §§  4  and  11 ;  c  96,  §  4,  and  upon  general 
principles. 

The  animal  might  be  considered  an  estray.     R.  S.  c.  23,  §  11. 

The  owner  called  for  the  beast  "  within  ten  days." 

The  plaintiff  was  thereby  a  party  to  any  delay  in  committing  to 
the  pound  and  cannot  take  advantage  of  it. 

The  defendant  had  a  lien  under  R.  S.  c.  23,.  §  4. 

There  was  technically  and  actually  damage,  injuiy  to  land  of 
the  defendant. 

The  defendant  had  his  choice  of  remedies, — ^to  impound  or  sue 
in  trespass,  and  had  the  statute  lien  on  the  beast  as  security. 

It  is  not  the  enforcement  but  the  existence  of  the  lien  that  is 
&tal  to  the  plaintiff's  case.  He  must  show  right  to  immediate 
possession. 

There  is  no  time  prescribed  in  which  the  action  of  trespass,  under 
this  section,  shall  be  commenced.  By  R.  S.  c.  23,  §  22,  ninety 
days  are  given  in  which  to  commence  actions  for  forfeitures. 

The  defendant  was  not  in  fault  for  not  commencing  his  action 
iigainst  the  plaintiff  whose  doubts  as  to  the  identity  of  the  animal, 
unwillingness  to  pay  the  moderate  charge,  or  give  any  indemnity 
against  other  claims,  contributed  to  the  defendant's  delay* 

The  beast  was  not  out  of  defendant's  possession  from  the  time 
he  was  "  lawfully  taken  and  distrained,"  until  replevied,  and  hence 
the  lien  was  not  interrupted.     Ch.  23,  §  4. 
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Danforth,  J.  By  R.  S.  c.  23,  §  4,  a  party  injured  in  his  lands 
by  neat-cattle  has  two  remedies.  He  may  distrain  the  animals  do- 
ing the  mischief,  and  proceed  as  thereinafter  directed,  or  he  may 
have  an  action  of  trespass.  In  the  former  case,  the  remedy  is  not 
by  distraint  alone,  but  by  that  and  such  subsequent  proceedings  as 
are  provided  in  the  same  chapter.  These  provisions  require  that 
the  animal  should  have  been  committed  to  pound,  and  the  damages 
ascertained  by  an  appraisal  as  there  specified.  Instead  of  doing 
what  the  law  requires,  without  the  authority  of  and  against  the  di- 
rections of  the  statute,  the  defendant  kept  the  animal  in  his  own 
possession.  By  such  an  unlawful  proceeding  he  certainly  could  not 
obtain  a  lien  upon  the  beast  replevied  for  his  keeping,  nor  could  he 
retain  one  if  such  had  existed  for  any  purpose. 

Nor  is  ihe  lien  given  in  the  action  of  trespass,  one  that  gives  tlie 
right  of  possession  to  the  party  injured.  It  can  only  be  enforced 
by  attachment  by  the  proper  officer,  and  under  a  legal  process. 
This  process  was  not  sued  out,  and  this  remedy  aflFords  the  defend- 
ant no  protection  in  this  suit. 

Nor  does  the  attempted  justification  that  the  animal  was  taken 
up  as  an  estray,  avail  the  defendant.  By  §  11,  c.  23,  of  R.  S.,  a 
party  taking  up  an  estray  forfeits  all  claim  for  keeping,  and  a  pen- 
alty in  addition  unless  he  shall  commit  such  estray  to  tlie  pound- 
keeper  within  ten  days.  This  provision  of  the  statute  was  not  com- 
plied with,  and  hence  the  defendant  acquired  no  rights  under  it. 

It  follows  that  neither  of  the  grounds  of  defense  to  this  action 
set  out  in  the  pleadings  can  give  the  defendant  any  rights  to  the 
possession  of  the  animal  in  question,  nor  any  lien  upon  him 
which  would  authorize  a  judgment  in  his  favor  for  the  expense  of 
keeping  or  for  his  damage.  No  ground  is  presented  on  which  he 
can  have  any  claim  for  keeping,  and  his  damages,  if  recoverable, 
must  be  sought  in  a  different  process.  Uxceptions  9U9tained, 

Appleton,  C.  J. ;  Walton,  Barrows,  and  Tapley,  JJ.,  con- 
curred. 
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Mason  D.  Vigoreaux  vs.  Limb  Rock  Ins,  Company, 
Time  policy  of  insurance. 

In  the  case  of  a  time  policy  of  marine  insurance,  it  is  immaterial  where  the  yes- 
sel  may  be  at  the  inoeption  or  termination  of  the  risk,  especially  if  no  mention 
thereof  is  made  in  the  policy. 

Thus,  where  the  agent  of  the  insurance  company,  for  receiving  and  forwarding 
applications,  in  his  letter  to  the  company  requesting  an  insurance  on  a  vessel 
*'for  a  year  from  March  14, 1866,  at  noon,"  added,  "she  was  at  Gibraltar  on 
that  date."  Held,  That  the  representation  of  her  whereabouts  was  not  mate- 
riaL 

On  Report. 

Assumpsit  on  a  marine  policy  effected  April  9, 1866,  "  for  one 
year  from  March  14,  1866,  at  noon."  Alleged  injury  occurred 
March  15th,  16th,  17th,  18th,  and  19th,  1866, 

The  facts  are  sufficiently  stated  in  the  opinion, 

Tallman  ^  LarrdbeCy  for  the  plaintiff. 

A.  P.  Croiddy  for  the  defendants,  contended  that  the  representa- 
tion was  equivalent  to  a  statement,  that  the  vessel  was  safe  in  the 
port  cf  Gibraltar.  It  was  material.  It  was  immaterial  whether 
incorporated  into  the  policy  or  not ;  or  whether  treated  as  a  war- 
ranty or  representation ;  whether  made  in  good  fidth  or  not.  In 
the  absence  of  proof,  the  positive  representation  is  presumed  to  have 
materially  influenced  the  judgment  of  the  underwriter,  and  will 
avoid  the  poUcy.     1  Amould  on  Ins.  521. 

A  misrepresentation  from  mistake,  ignorance,  or  accident,  of  any 
material  fact,  however  innocently  made,  will  avoid  the  policy.  1 
Amould  on  Ins.  498,  499,  §  187  note  m ;  Mske  v.  K  E.  Mar. 
Jbis.  Co.,  15  Pick.  310 ;  Eazard  v.  Same,  1  Sumner,  211 ;  N.  Y. 
Bowery  Ins.  Co.  v.  N.  T.  Ins.  Co.,  17  Wend.  859 ;  Kohne  v.  Ins. 
Co.  of  N.  A.,  1  Wash.  C.  C.  93 ;  s.  c.  158  ;  Carpenter  v.  Am. 
Ins.   Co.,  1  Story,  C.  C.  57;  Bryant  v.  Ocean  Ins.  Co.,  22  Pick. 

VOL.   LIX.  30 
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200,  203 ;  JDennison  v.  Thomaston  Mar.  Ins.  Co.,,  20  Maine,  135  ; 
1  Arnould  on  Ins.  499  note  tw,  500 ;  Baxter  v.  N.  E.  Ins.  Co.^  3 
Mason,  97 ;  I  Arnould  on  Ins.  515. 

Gibraltar  was  not  one  of  thfe  termini  of  the  risk,  and  it  was  not 
absolutely  essential  that  the  ship  should  have  been  in  that  port 
March  14,  at  noon,  but  in  a  place  of  safety.  JDennistoun  v.  Lillie^ 
3  Bligh,  cited  approvingly  in  Rice  y.  N.  E.  Mar.  Ins.  Co.^  4  Pick. 
442 ;  Manly  v.  U.  S.-  M.  ^  F.  Ins.  Co.,  9  Mass.  85.  The  last 
case  is  different  from  the  case  at  bar.  There  the  vessel  was  pur- 
suing her  voyage  in  safety. 

Counsel  also  cited  Bell  v.  Mar.  Ins.  Co.,  8  Serg,  &  R.  98. 

Appleton,  C.  J.  On  10th  April,  1866,  the  defendants  insured 
the  plaintiff,  and  whom  it  might  concern,  "  lost  or  not  lost,  twenty 
two  hundred  dollars  on  the  ship  Thomas  Lord  for  one  year  from 
March  14,  1866,  at  noon."  Shortly  after  March  14th,  the  vessel 
was  damaged  and  an  injury  sustained,  for  which  the  defendants  are 
responsible,  if  the  policy  attached.  The  policy  is  what  is  termed  a 
time  policy,  and  in  such  case  it  is  immaterial  where  the  vessel  may 
be  at  the  inception  or  termination  of  the  risk.  It  is  not  pretended 
that  there  was  any  fraudulent  conduct  on  the  part  of  the  plaintiff. 

The  insurance  was  effected  through  the  procurement  of  Edwin 
Reed,  who  was  an  agent  of  the  defendants,  receiving  appUcationsfor 
insurance,  and  forwarding  the  same  to  them,  for  which  service  he 
was  allowed  a  commission.  In  his  letter  to  them  of  April  9,  1866, 
requesting  an  insurance  "  for  a  year  from  March  14,  1866,  noon," 
he  writes,  "  she  was  at  Gibraltar  on  that  date." 

The  defense  is  that  this  statement  was  a  material  representation, 
and  not  being  strictly  accurate,  the  policy  never  attached. 

But  the  representation  cannot  be  regarded  as  material.  That 
the  defendants  did  not  so  regard  it,  is  evidenced  by  the  fact  that  no 
mention  is  made  of  it  in  the  policy.  In  Manly  v.  United  M.  ^  F. 
Ins.  Co.,  9  Mass.  85,  the  policy  was  "  for  one  year,  commencing  the 
risk  at  Barbadoes  on  7th  Dec.  1810,  at  12  o'clock  at  noon  of  said 
day."     In  fact,  the  vessel  had  left  Barbadoes  the  preceding  day 
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The  objection  was  jtaken  that  the  policy  never  attached,  but  the 
court  held  otherwise.  "  When  the  insurance,"  observes  Sewall,  J., , 
"  is  for  a  term  of  time,  the  termini  of  the  risk  are  the  day  and  hour 
when  the  insurance  commences  and  when  it  terminates,  which  last 
may  be  expressed  by  the  term  of  its  continuance ;  and  to  state  the 
place  where  the  risk  shall  be  understood  to  have  commenced,  or 
where  the  vessel  shall  be  when  it  terminates,  is  unusual,  and,  con- 
sidering the  uncertainty  incident  to  the  subject,  would  be  inconven- 
ient and  render  the  existence  of  the  contract  uncertain,  if  the  parties 
were  thereby  authorized  to  insist  upon  an  exact  coincidence  of  time 
and  place."  In  Martinv.  The  Fishing  Insurance  Co.^  20  Pick.  389, 
a  vessel  was  insured  "  at  and  from  Calais,  M%ine,  on  the  16th  day  of 
July,  at  noon,  to,  at,  and  from  all  ports  and  places  to  which  she 
may  proceed  in  the  coasting  business  for  six  months."  It  was  held, 
that  the  policy  attached,  though  there  was  no  evidence  that  the 
vessel  was  prosecuting  her  voyage  from  Calais,  on  the  day  named, 
neither  party  knowing  where  the  vessel  was  then,  and  it  being  their 
intention  to  insure  on  time,  without  regard  to  where  the  vessel 
might  then  be.  Much  more,  in  the  case  at  bar  should  the  policy 
be  deemed  to  attach,  as  there  is  no  reference  whatever  to  place, 
but  the  risk  commences  and  terminates  at  definite  periods  of  time. 

But  if  the  law  were  otherwise,  it  is  diflScult  to  perceive  what 
grounds  of  complaint  the  defendants  can  have.  It  does  not  appear 
that  the  plaintiff  made  any  statements  to  the  broker  as  to  the  local- 
ity of  the  vessel,  or  authorized  him  to  make  any  to  the  defendants, 
or  that  he  knew  anything  as  to  where  the  vessel  was  on  the  14th 
March.  Reed  was  a  part-owner  of  the  Thomas  Lord,  and  made 
the  statement  on  his  own  account  from  aught  that  appears.  It  is 
not  pretended  that  his  conduct  was  in  the  slightest  degree  dishonest. 
He  was  the  agent  of  the  defendants  in  procuring  the  insurance, 
and  if  without  authority  from  the  plaintiff,  he  made  a  representa- 
tion which  was  not  strictly  true,  the  plaintiff,  who  neither  directed 
nor  desired  it,  should  not  suffer  therefor. 

But  it  is  not  that  there  was  any  misrepresentation.  It  is  con- 
ceded that  the  vessel  at  the  time  from  which  the  policy  begins,  was 
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in  the  bay  of  Gibraltar,  and  within  the  general^  anchoring  ground. 
Indeed,  the  plaintiflF's  witnesses  testify  that  it  is  considered  rather 
an  open  bay  than  a  proper  harbor. 

The  plaintiff  is  entitled  to  recover.  The  damages  have  been 
agreed  upon  at  $512.45.  From  this  sum  is  to  be  deducted  the  pre- 
mium note  of  $232  and  interest,  and  a  de&ult  is  to  be  entered  for 
the  balance  with  interest  from  the  date  of  the  writ. 

Cutting,  Kent,  Bakrows,  Danfokth,  and  Tapley,  JJ.,  con- 
curred. 


James  M.  Haoar  vs.  New  England  Mutual  Marine  Insur- 
ance Company. 

Peril  of  the  aea-^what  U,    Master — earelesmeu  qf,  no  defense.    For  what  ir^vry 
undertoritera  are  liable. 

The  liability  of  vessels  moored  in  tide  harbors,  as  the  tide  ebbs,  to  take  the 
ground  in  a  mal-position,  or  to  strike  their  bottoms  against  some  hard  sub- 
stance, and  to  be  thereby  injured,  is  one  of  the  perils  of  the  sea  for  which 
underwriters  are  responsible. 

The  fact  that  the  ship  was  brought  into  snch  a  peril  through  the  negligence  of  the 
master,  and  thereby  ii^jured,  will  not  deprive  the  plaintiff  of  the  benefit  of  his 
insurance,  if  he  himself  were  not  guilty  of  carelessness. 

Where  a  marine  policy  on  a  vessel  stipulates  that  the  underwriter  shall  not  be 
liable  for  any  partial  loss,  unless  it  amount  to  five  per  cent,  exclusive  of  ail 
charges  for  ascertaining  and  proving  the  loss,  two  or  more  distinct  losses  cjm- 
not  be  added  together  to  make  up  that  amount 

But  the  plaintiff's  right  to  recover  is  not  limited  to  the  amount  actually  expend- 
ed for  repairs,  after  deducting  one-third  new  for  old;  for  where  by  the  perils 
insured  against  a  vessel  receives  a  strain  which  so  alters  her  shape  that  she 
cannot  be  perfectly  repaired  without  rebuilding  her,  and  her  value  is  thereby 
diminished,  the  underwriters  are  liable  for  such  diminished  value  in  addition 
to  the  expense  of  repairs,  although  the  vessel  is  made  seaworthy  by  the  re- 
pairs, and  is  afterwards  insured  at  the  same  premium  and  the  same  valuation 
as  before. 

On  report. 

Assumpsit  on  a  policy  issued  to  the  plaintiflF,  by  the  defendants, 
on  ship  "  Ida  Lilly/'  for  one  year  from  January  5, 1866,  for  the 
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sum  of  eight  thousand  dollars,  the  insurers  not  to  be  ^^  liable  for 
any  partial  loss  on  the  vessel  unless  it  amount  to  five  per  cent,  ex- 
elusive  of  all  charges  and  expensed  incurred  for  the  purpose  of 
ascertaining  and  proving  the  loss." 

There  was  evidence  tending  to  show  that  the  "  Ida  Lilly,"  then 
in  good  condition,  tight  and  strong,  arrived  at  Charleston,  S.  C,  in 
August,  1866,  from  Liverpool,  with  a  full  cargo,  where  at  the  end 
of  the  wharf  she  was  delivered  over  to  a  new  master  by  her  former 
one ;  that  the  mate,  under  the  directions  of  the  master,  hauled  ,her 
firom  the  end  of  the  wharf  around  and  alongside  into  the  slip  of  the 
dock ;  that  she  was  then  tight ;  that  she  was  hauled  up  as  far  as 
she  could  go  at  high  water ;  that  as  the  tide  fell  oflF  she  seemed  to 
lay  aground  fi-om  forward  along  rather  abaft  midships,  water  deep 
enough  to  float  her  any  time  from  midships  aft ;  that  she  lay  so  for 
several  days  before  being  discharged  of  her  cargo ;  that  she  began 
to  leak  before  she  was  half  discharged ;  that  some  repairs  were 
made,  but  the  leak  was  not  found  ;  that  she  sailed  November,  1866, 
with  cotton  to  Liverpool,  arriving  December,  common  passage ; 
that  she  lay  afloat  in  a  good  dock  forty  days,  thence  sailed  February, 
1867,  with  coal  to  Havana,  thence  to  Greenock,  where  she  was 
taken  out  and  found  to  be  hogged,  and  thence  to  New  York ;  that 
she  had  never  touched  bottom  since  she  left  Charleston ;  that  along 
next  the  wharf  in  Charleston,  where  she  lay,  were  some  old  logs 
from  the  wharf  worked  out  and  her  bilge  seemed  to  lay  against 
them,  a  little  abaft  midships ;  that  her  copper  wrinkled  diagonally, 
indicating  that  she  had  laid  on  a  hard  substance. 

It  appeared  the  plaintifi*  left  the  bills  with  the  president  of  the 
defendant  company,  amounting  to  $227  at  Charleston,  $67  at  Liv- 
erpool, $50.58  at  Havana,  $910  at  Greenock,  $2,600  at  New  York. 

The  vessel  registered  750  tons  and  was  insured  for  $45,000. 
If  the  action  was  maintainable  on  so  much  of  the  evidence  as  was 
admissible,  it  was  to  stand  for  trial. 

TaUman  ^  Larrahee^  for  the  plaintiff. 
A.  lAbbey^  for  the  defendants. 
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The  hogging  of  the  ship  by  taking  the  ground  in  her  berth  by 
the  ordinary  ebb  of  the  tide  is  not  a  peril  of  the  sea. 

The  phrase,  perils  of  the  sea,  covers  all  losses  or  damage  that 
arise  from  the  extraordinary  action  of  the  wind  and  sea.  1  Pars, 
on  Mar.  Ins.  5-44 ;  Bullard  v.  Roger  Williams  Ins.  Co.^  1  Curtis 
C.  C.  148. 

When  a  vessel,  moored  in  a  tide-harbor,  takes  the  ground  when 
the  tide  falls,  and  by  reason  thereof  is  hogged  or  strained  all  over, 
this. is  not  a  peril  of  the  sea,  and  the  underwriters  are  not  liable. 
Magnus  v.  Buttemer^  9  Eng.  L.  &  Eq.  461.  See  also,  Thompson 
V.  Whitmore^  3  Taunt.  227 ;  Bancroft  v.  Dinsmore^  cited  in  the 
last-named ;  Phillips  v.  Barber^  5  B.  &  Aid.  161. 

But  if  taking  ground  by  the  ordinary  action  of  the  tide  is  a  peril 
of  the  sea,  the  damage  was  caused  by  the  negligence  of  the  master 
in  hauling  the  ship  as  far  as  he  could  at  high-water,  and  keeping 
her  there  heavily  laden.  The  peril  was  not  the  sole  proximate 
cause.  United  States  v.  Hall^  6  Cranch,  171 ;  Dyer  v.  Piscataqua 
Ins.  Co.^  53  Maine,  118. 

"  The  very  object  of  insurance  is  to  indemnify  against  losses 
which  may  occur  to  men  who  conduct  themselves  with  honesty  and 
ordinary  prudence."  Thompson  v.  Hopper^  88  E.  C.  L.  950 ;  38 
L.  &  Eq.  45. 

The  loss  chargeable  to  the  insurers  in  this  case  does  not  amount 
to  five  per  cent.  In  partial  loss  the  damage  by  one  peril  of  the 
sea  must  amount  to  five  per  cent.  Damage  by  two  or  more  perils 
cannot  be  aggregated  to  make  up  the  five  per  cent.  Brooks  v.  Ori- 
ental Ins.  Co,y  7  Pick.  258. 

Walton,  J.  Action  on  a  marine  insurance  policy.  The  plain- 
tiff's  right  to  recover  is  resisted  on  several  grounds.  First,  it  is 
said  that  the  plaintiff's  ship  was  not  injured  by  a  peril  of  the  sea. 
Second,  that  it  would  not  have  been  injured  but  for  the  carelessness 
of  the  master.  Third,  that  no  one  of  the  losses  alone  amounted 
to  five  per  cent  of  the  valuation  of  the  ship,  and  that  two  or  more 
losses  by  separate  and  distinct  perils  cannot  be  added  together  to 
make  up  that  amount. 
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1.  All  ships  moored  in  tide-harbors  are  liable,  as  the  tide  ebbs,  to 
take  the  groand  in  a  mal-position,  or  to  strike  their  bottoms  against 
some  hard  substance,  and  to  be  thereby  injured.  This  danger  con- 
stitutes one  of  the  perils  of  the  sea  for  which  underwriters  are 
responsible.    Potter  v.  Ins.  Co.y  2  Sum.  197. 

2.  It  is  no  defense  to  an  action  for  such  an  injury  that  the  ship 
was  brought  into  peril  throu^  the  carelessness  of  the  master.  If 
the  plaintiff  himself  was  not  guilty  of  carelessness,  the  negligence 
of  his  servants  will  not  deprive  him  of  the  benefit  of  his  insurance. 
So  settled  both  in  England  and  in  this  country.  The  question  is 
thoroughly  examined  in  Copeland  v.  Ins.  Co.^  2  Met.  432,  and 
Mathews  v.  Ins.  Co.^  1  Keman  (11  New  York),  9. 

3.  It  is  true  the  plaintiff  cannot  recover  unless  his  loss  amounts 
to  five  per  cent  of  the  valuation  of  the  ship,  exclusive  of  all 
charges  for  ascertaining  and  proving  the  loss  ;  for  such  is  the  ex- 
press language  of  the  policy.  It  is  also  true,  that  two  or  more 
distinct  losses  cannot  be  added  together  to  make  up  that  amount. 
Paddock  v.  Ins.  Co.^  104  Mass.  521 ;  Brooks  v.  Ins.  Co.y  7  Pick. 
258. 

But  the  plaintiff's  right  to  recover  is  not  limited  to  the  amount 
actually  expended  for  repairs,  after  deducting  one-third  new  for 
old.  Where,  by  the  perils  insured  against,  a  vessel  receives  a  strain 
which  alters  her  shape  so  that  she  cannot  be  perfectly  repaired 
without  rebuilding  her,  and  her  value  is  thereby  diminished,  the 
xmderwriters  are  liable  to  the  extent  of  such  diminished  value,  in 
addition  to  the  expense  of  repairs,  although  the  vessel  is  made  sea- 
worthy by  the  repairs,  and  is  afterward  insured  at  the  same  premi- 
um and  at  the  same  valuation  as  before  the  injury.  So  held  in 
Cfiles  V.  Ins.  Co.,  2  Met.  140. 

Whether  the  plaintiff  will  be  able  to  bring  his  case  within  these 
principles  is  a  question  in  relation  to  which  we  express  no  opinion. 
We  think  the  evidence  is  sufficient  to  entitle  him  to  have  it  sub- 
mitted to  a  jury.  Action  to  ^tand  for  trial. 

Appleton,  C.  J.;  Kent,  Barrows,  and  Tapley,  JJ.,  con- 
curred. 
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Holt  V,  Holt. 


Chables  Holt  vs.  Pleaman  Holt. 

Bounty  money — to  whom  it  belongs.    Desertion — conviction  of  essential  before  be- 
ing subject  to  its  disabilities. 

The  plaintiff,  when  a  minor,  enlisted  into  the  %iilitary  service  of  the  U.  S.,  with 
the  consent  of  his  father,  to  whom  he  gave  his  bounty-money,  and,  subsequent' 
ly,  deserted  from  the  service.  When  he  became  of  age,  he  demanded  the  money 
of  his  father,  who  refused  to  refund  it.  In  assumpsit  for  money  bad  and  re- 
ceived, Heldf  (1)  That  the  action  was  maintainable;  (2)  That  a  person  must  be 
lawfully  convicted  of  desertion  before  "  he  shall  be  deemed  and  taken  to  have 
voluntarily  relinquished  and  forfeited  his  rights  of  citizenship;**  (3)  That  inter- 
est is  recoverable  from  the  time  it  was  received  by  the  father. 

On  EXCEPTIONS. 

Assumpsit  to  recover  the  sum  of  five  hundred  and  ninety-four 
dollars  given  by  the  plaintiff  to  his  father,  the  defendant,  Aug.  23, 
1864.  This  money  was  received  by  the  plaintiff  as  a  bounty  for 
enlistment,  with  the  written  consent  of  his  father,  into  the  U.  S. 
military  service  for  three  years,  he  being  then  a  minor  seventeen 
years  of  age. 

The  case  was  submitted  to  the  presiding  judge,  with  the  right  of 
exceptions,  who  found,  as  matters  of  fact, 

-  That  the  plaintiff  enlisted  into  the  military  service  of  the  U.  S.  in 
August,  1864,  when  a  minor ;  that  his  father  gave  his  written  con- 
sent to  the  enlistment ;  that  the  plaintiff  received  $600  as  bounty, 
$594  of  which  he  sent  to  his  father,  who  received  it ;  that  the  plain- 
tiff deserted ;  that  when  of  age,  he  demanded  the  money  of  his 
father  who  refused  to  refund  it ;  and  that  the  demand  was  before 
this  suit  was  commenced. 

The  presiding  judge  ruled  that  the  action  was  maintained  for  the 
amount  demanded  and  interest ;  and  thereupon  the-  defendant  al- 
leged exceptions. 

W.  TF.  Virgin^  for  the  plaintiff. 

J,  J.  Perry ^  for  the  defendant,  contended,  inter  alia^  that  the  plain- 
tiff having  deserted  had  forfeited  his  right  to  sue  by  virtue  of  act 
of  congress  of  March  3, 1865,  c.  79,  §.21. 
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DiCKBRSON,  J.  Assumpsit  to  recover  certain  money  of  the  de- 
fendant, which .  the  plaintiff  received  as  bounty,  and  delivered  to 
the  defendant,  when  he  enlisted  into  the  military  service  of  the 
United  States. 

The  case  was  tried  by  the  presiding  justice  with  the  right  to  ex- 
cept in  matters  of  law.  The  justice  found,  as  matter  of  fact,  that 
the  plaintiff  enlisted,  when  a  minor,  with  his  father's  consent,  and 
sent  $594  of  his  bounty  to  the  defendant,  who  is  his  father,  and 
received  the  money ;  that  the  plaintiff  deserted ;  that  when  of  age, 
and  before  action  brought,  he  demanded  the  money  of  the  defend- 
ant, who  refused  to  refund  the  same.  This  finding  of  the  justice  is 
conclusive  upon  the  parties. 

The  justice  ruled,  as  matter  of  law,  that  the  action  can  be  main- 
tained for  the  amount  demanded  and  interest,  and  the  defendant 
excepted. 

Bounty-money,  received  by  a  minor  upon  his  enlistment  into  the 
military  service  of  the  United  States,  is  a  gift  to  him,  and  not 
wages,  and  an  agreement  by  him  to  give  such  bounty  to  his  father 
or  master  for  permitting  him  to  enlist  is  voidable  by  such  minor  on 
the  ground  of  infancy.  The  demand  of  the  money,  and  the  bring- 
ing of  this  action  show  an  election  by  the  plaintiff  to  treat  such 
agreement,  if  any  there  was,  as  void.  Mears  v.  Biclrford^  55 
Mame,  528 ;  KeOey  v.  %-ou^,  97  Mass.  169. 

The  crime  of  deserting  the  army  of  the  United  States  is  exclu- 
sively an  offense  againSt  the  government  of  the  United  States,  and 
is  punishable  only  through  the  courts  of  the  United  States  having 
jurisdiction  thereof.  Courts-martial  of  the  United  States  have  ex- 
clusive jurisdiction  of  this  offense,  and  must  find  the  party  charged 
with  being  a  deserter  guilty  thereof,  before  "  he  shall  be  deemed 
and  taken  to  have  voluntarily  relinquished  and  forfeited  his  rights 
of  citizenship,"  under  the  act  of  congress,  c.  79,  §  21,  approved 
March  3, 1865. 

Both  desertion  and  conviction  for  that  offense  are  necessary  to  ren- 
der a  person  liable  to  suffer  the  penalty  imposed  by  that  statute. 
The  justice  found  the  desertion  only;  the  other  material  fact  is 
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wanting,  Tiie  statute,  therefore,  becomes  inapplicable,  and  the  rul- 
ing of  the  justice  was  correct.  State  v.  Si/monds^  57  Maine,  151. 
From  the  view  wo  have  taken  of  this  case,  it  is  unnecessary  for  us 
to  determine  the  effect  that  forfeiture  of  the  rights  of  citizenship, 
under  the  act  of  congress  cited,  would  have  upon  the  right  of  a  party 
subject  to  that  disability,  to  maintain  an  action  in  the  courts  of  this 
State.  It  will  be  time  enough  to  settle  that  question  when  it  prop- 
erly arises.  Eiceptiom  overruled.  Judgment  for  plaintiff 
for  five  hundred  and  ninety-four  dollars 
{$59J!f)  and  interest  from  Aug.  23, 1864. 

Appleton,   C.  J. ;  Kent,  Walton,  Barrows,  and  Tapley, 
JJ.,  concurred. 


Alfred  C.  Tuxbury  vb.  William  F.  Abbott  and  another. 
TTswriouB  note — Judgment  on. 

In  an  action  on  a  promissory  note,  given  in  1869,  payable  on  time,  witb  interest 
at  seven  and  one-half  per  cent,  the  plaintiff  may,  under  B.  S.  of  1857,  c  45, 
recover  judg:ment  for  the  amount  of  the  note  at  simple  Interest. 

On  report.. 

AssuMPsn  on  a  promissory  note,  given  Feb.  26,  1869,  by  the 
defendants  to  the  plaintiff  payable  in  two  months,  "  with  interest  at 
the  rate  of  seven  and  one-half  per  cent." 

The  writ  contained  one  count  on  the  note  as  payable  with  inter- 
est ;  and  the  other  with  a  literal  description  of  the  note.  The 
defendant  pleaded  to  the  former  and  demurred  to  the  latter  which 
were  joined. 

If  the  plaintiff  could  maintain  the  action  for  the  amount  of  the 
note  and  legal  interest  on  either  of  the  counts,  the  defendants  were 
to  be  defaulted  for  the  amount  and  costs. 
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Edward  Eastman^  for  the  plaintiff,  on  the  question  of  severance, 
cited  Met.  on  Cont.  246,  247 ;  Chamberlain  v.  Goldsmith^  2  Brownl, 
282 ;  Norton  v.  Syms^  Moore,  856 ;  Wood  v.  Benson^  2  Tyrw.  & 
G.  93. 

Edwin  B.  Smithy  for  the  defendants,  contended,  among  other 
things,  that  the  contract  is  an  entirety  and  not  separable,  and  cited 
Story  on  Cont.  §§  21,  22 ;  1  Pars,  on  Cont.  (2d  ed.),  *30 ;  1  Bouv. 
Diet.  269,  §  694.  After  an  enforcement  of  the  principal,  the  inter- 
est cannot  be  collected.     Tillotson  v.  Preston^  3  Johns.  229. 

A  promise  to  pay  a  sum  certain,  and  also  "  all  fines  according  to 
rule ; "  or  "  also  all  other  sums  that  may  be  due ; "  or  with  "  the  cur- 
rent rate  of  exchange  to  be  added,"  cannot  be  enforced  as  a  note 
for  the  sum  certain,  because  it  is  an  entire  contract.  Arey  v.  Feam- 
tide,  4  M.  &  W.  168;  Smith  v.  Nightingale,  2  Stark.  375 ;  Bolton 
V.  Dugdale,  4  B.  &  A.  619. 

If  the  promise  to  pay  interest  be  in  the  note  and  not  in  tjie  count 
which  declares  upon  it,  the  note  cannot  be  read  in  evidence.  Gragg 
V.  Frt/e,  32  Maine,  283.  The  same  must  be  true  as  to  the  state- 
ment of  the  rate. 

So  where  tliere  was  a  proipise  to  pay  interest  alleged  and  none 
proved,  the  court  deemed  it  a  variance.  JJajppan  v.  Austin,  1 
Mass.  31. 

A  promise  to  pay  interest  independently  of  the  rate  is  inconceiv- 
able. If  the  rate  be  not  expressed,  the  legal  rate  is  conclusively 
presumed ;  if  expressed,  it  may  or  not  conform  to  the  statute  rate  ; 
but  in  either  case  it  is  a  part  and  qualification  of  the  promise  to 
pay  interest.  So  that  if  any  part  of  the  contract  be  rejected,  it 
must  be  the  whole  promise  to  pay  interest,  and  hence  the  note 
would  no  longer  correspond  with  the  declaration. 

When  part  of  note  has  been  for  liquors  unlawfully  sold,  although 
the  amount  charged  for  liquors  was  well  known,  definite,  and  easily 
ascertainable,  the  courts  have  declared  the  note  wholly  void.  Ladd 
V.  Dillingham,  34  Maine,  316 ;  JSay  v.  Parker,  55  Maine,  355 ; 
Carlton  v.  Baileg,  7  Foster,  230 ;  Boby  v.  West,  4  N.  H.  285.    So 
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of  Other  contracts  on  similar  considerations.  Shaw  v.  Spooner^  9 
N.  H.  197';  Clark  v.  Richer^  14  N.  H.  44 ;  Perkins  v.  CummingB^ 
2  Gray,  258.  And  this  independent  of  any  statute  making  such 
notes  void.     Deering  v.  Chapman^  22  Maine,  488. 

The  plaintiff  can  recover  upon  nothing  but  the  con  tract  declared 
on.  And  if  any  part  of  the  contract  proved  should  vary  materially 
fi'om  that  stated  in  the  pleadings,  it  will  prove  fatal ;  for  a  contract 
is  indivisible.  "  The  entire  consideration  must  be  stated,  and  the 
entire  act  to  be  done  in  virtue  of  such  consideration,  together  with 
the  time,  manner,  and  circumstances ;  and  with  all  parts  of  tlie 
proposition,  as  thus  stated,  the  proof  must  agree."  1  Greenl.  on 
Ev.  §  66 ;  Bobbins  v.  OtiSy  1  Pick.  368 ;  Moulding  v.  Skinner^  1 
Pick.  162 ;  Baylies  v.  Fettyplaee^  7  Mass.  325  ;  Bridge  v.  Austin^ 
4  Mass.  116 ;  Fouqaet  v.  Readier/^  3  Conn.  584 ;  Miles  v.  Roberts^ 
84  N.  H.  245 ;  Kidder  v.  Flagg,  28  Maine,  477 ;  Grant  v.  Nay- 
lor,  4  Cranch,  224. 

"  A  note  payable  at  sixty  days  cannot  be  given  in  evidence  to 
support  a  count  which  does  not  state  when  the  note  is  payable. 
The  variance  is  fatal.  Nor  can  plaintiff  prove  this  was  his  attor- 
ney's mistake,  and  that  the  note  produced  is  that  intended  by  the 
declaration."     Sheehy  v.  Mandeville,  f  Cranch,  208. 

In  the  cause  at  bar  there  is  no  "  mistake  "  on  anybody's  part 
The  difficulty  arises  from  the  plaintiff's  deliberate  disregard  and 
defiance  of  the  law ;  and  he  cannot  complain  if  he  suffer  from  it. 

A  variance  similar  to  that  in  Sheehy  v.  MandevUle  was  again  de- 
clared fatal  by  the  United  States  supreme  court  in  Page  v.  Bank  of 
Alexandria,  7  Wheat.  35.  So  in  Morris  v.  Fort,  2  McCord,  397 ; 
Coller  V.  Boyhin,  Minor,  206. 

So  is  a  misstatement  of  date.  Carlisle  v.  l^ears,  Cowp.  672 ; 
Stephens  v.  Graham,  7  S.  &  R.  405;  Bank  v.  AUen,  11  Vt.  302; 
FaUis  V.  ffowarth,  Wright,  303. 

Or  even  statement  of  a  date  when  the  note  has  none.  Atlantic^ 
^c,  Co.  V.  Sanders,  86  N.  H.  252. 

The  words  "  for  value  received  "  are  descriptive  and  cannot  be 
rejected,  nor  can  note  not  containing  them  be  read  under  a  decla- 
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ration  which  contains  them.  Saxton  v.  Johnson^  10  Johns.  418 ; 
JRosnter  v.  Marshy  4  Conn.  196. 

Note  was  declared  upon  as  payable  at  the  house  of  B.  &  Co. ; 
proved  that  that  was  a  mere  memorandum  at  foot  of  note.  Held  a 
variance*    JSzran  v.  BusseU^  4  Maule  &  Selw.  505. 

If  payable  at  any  place,  that  must  be  truly  stated.  Puchett  v. 
Exng,  2  Ala.  570 ;  Murphee  v.  State  Bank,  4  Pike,  448. 

That  the  whole  note  should  have  been  set  out  in  effect ;  see 
Whitaker  v.  Smith,  4  Pick.  83 ;  Stanmod  v.  Scovil,  lb.  422 ;  Hart 
V.  l^ler,  15  Pick.  171 ;  Leach  v.  Blow,  8  S.  &  M.  221 ;  Woodstock 
Bank  v.  Bawner,  1  Wms.  Vt.  482 ;  BoyUton  v.  Sherran,  31  Ala. 
638 ;  Shaw  v.  Nolle,  15  La.  An.  305. 

So  where  a  promise  '^  to  give  a  note  for  $24"  is  alleged,  and  one 
proved  to  give  a  note  for  that  sum  "  payable  in  plank  and  a  gun,'' 
the  variance  is  fetal.  Qowry  v.  Ward,  25  Vt.  217 ;  IMus  v.  Aih, 
4  Foster,  319. 

So  is  the  omission  of  a  stipulation  for  "  interest  from  date." 
Sawyer  v.  PaJUer^m,  11  Ala.  523 ;  Qragg  v.  Frye,  32  Maine,  283. 

Or  of  tlie  words  "  or  discount."  Addio  v.  VanbuBkirk,  4  Zab. 
(N.  J.),  218. 

It  is  of  no  consequence  that  the  proof  is  of  a  Ijwger  sum  or  quan- 
tity than  alleged ;  it  is  yet  a  variance.  Foster  v.  Pennington,  32 
Maine,  178 ;  Crawford  v.  Morrell,  8  Johns.  253. 

A  complaint  upon  a  promissory  note  is  not  sufficient  unless  it 
contain  averments  by  which  identity  of  paper  filed  with  that  sueid 
is  made  apparent  upon  the  record.  Bennett  v.  Wainwright,  16  Ind. 
211. 

Where  an  instrument  is  not  truly  described  in  its  material  parts, 
it  cannot  be  read  in  evidence  under  a  special  count  upon  it.  Hig^ 
gins  V.  Lea,  16  111.  495 ;  Cunningham  v.  Mobart,  7  Gray,  423 ; 
Chittenden  v.  Stevenson,  26  Conn.  442;  Scott  v.  Ham,  9  Barr. 
(Pa.),  407. 

And  the  law  of  variance  is  the  same  even  as  to  contracts  not  in 
writing.  Leery  v.  Q-oodson,  4  D.  &  E.  687 ;  Bohertson  v.  lAjnchy 
18  Johns.  451 ;  Bending  v.  Manning,  2  N.  H.  289. 


.  Digitized  by 


Google 


470  WESTERN  DISTRICT,  1871. 

Tuxbury  v,  Abbott 

The  general  principle,  in  short,  is  that  the  omission  or  misstate- 
ment of  any  limitation,  qualification,  or  term  of  the  contract,  wheth- 
er it  be  written  or  verbal,  is  fatal.     If  the  full  promise  be  not  stated 
there  is  a  variance.     Penny  v.  Porter^  2  East,  2 ;   Whedwright  v. 
Moore,  1  Hall,  N.  Y.  Sup.  Ct.  20 ;  Sndl  v.  Mo9eB,  1  Johns.  105 
Stone  V.  Knowlton,  8  Wend.  374  ;  Pope  v.  Barrett,  1  Mason,  123 
Hilt  V.  Campbell,  6  Greenl.  109 ;  Symond%  v.  Oarr,  1  Campb.  361 
Thomoi  V.  WiUiam%,  10  B.  &  C.  664 ;  Snow  v.  Winter  9,  7  Co  wen, 
263  ;  ao9e  v.  Mller,  10  Johns.  90. 

Suppose  two  notes,  both  bearing  the  date  and  for  the  amount 
mentioned  in  plaintiff's  first  count,  and  payable  to  the  person,  and 
at  the  time  and  place  there  stated,  were  produced  and  were  found 
to  differ  only  in  regard  to  interest ;  one  reading,  simply,  "  with  in- 
terest," and  the  other  having  the  additional  clause,  "  at  the  rate  of 
7i  per  cent ; "  which  would  the  court  receive  as  conforming  to  the 
declaration  ?  the  former  or  the  latter  ?  Could  it  be,  then,  said  that 
the  latter  corresponded  with  the  declaration  ?  If  not,  does  the 
mere  fact  that  the  plaintiff  has  not  offered  any  such  note  make  the 
one  he  does  produce  to  correspond  with  the  declaration  ? 

The  declaration  omits  to  state  the  Fate  of  interest  upon  which 
the  loan  was  effected  and  credit  given,  while  it  is  stated  in  the  note ; 
was  the  rate  a  material  portion  ? 

The  rate  was  the  inducement  for  the  plaintiff  to  enter  into  the 
contract. 

If  the  contract  be  illegal,  will  the  court  frame  for  them  one  which 
they  did  not  make,  and  then  adjudge  damages  for  breach  of  it. 

Where  there  is  an  entire  contract,  or  even  a  severable  one,  and 
the  whole  contract  is  set  out  and  sought  to  be  recovered  upon,  if 
any  part  of  the  contract*  be  against  the  law  the  plaintiff  must  fail 
entirely.  Lord  Lexington  v.  Clarke,  2  Vent.  223 ;  Thomas  v.  Wil- 
Hams,  10  B.  &  C.  664,  cited  ante ;  Chater  v.  BeckeU,  7  T.  R.  201. 

See  Bailey,  B.,  opinion  in  Wood  v.  Benson,  2  Tyr.  &  G.  99 ;  6 
Cush.  508-513 ;  Lea  v.  Barber,  2  Anst  425,  note. 

The  trouble  is  that  in  the  written,  express  contract,  illegality 
was  stipulated  for  in,  and  so  pervaded  and  was  interwoven  with  the 
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whole  agreement,  that  when  that  is  removed  the  whole  is  destroyed. 
Irvine  v.  Stone^  6  Cush.  512. 

"  The  end  accomplished  is  not  the  test  by  which  we  are  to  judge 
of  the  validity  of  the  contract,  but  rather  the  end  aimed  at  by  the 
parties.  .That  this  end  was  a  violation  of  the  spirit  [and  letter]  of 
the  law  .  .  .  would  seem  to  be  too  clear  to  admit  of  a  doubt.  .  .  .  By 
all  the  authorities,  as  well  as  upon  sound  principle,  such  a  contract 
cannot  be  sustained."     Weld  v.  Lancaster^  66  Maine,  458. 

Kent,  J.  This  case  has  been  very  elaborately  and  ably  argued ; 
but  after  a  careful  examination,  it  appears  to  us  quite  too  free  from 
doubt  to  require  any  extended  opinion. 

The  defendant  objects  that  the  plaintiff  cannot  recover  on  his 
first  count,  because  it  does  not  set  out  the  whole  contract ;  nor  upon 
his  second,  because  it  does. 

The  single  question  is  whether,  under  the  usury  laws  of  1857,  c. 
45,  a  plaintiff  can  have  judgment  for  his  debt  and  legal  costs,  when 
it  appears  by  the  contract  itself  or  by  evidence  aliunde  that  more 
than  six  per  cent  is  reserved.  It  makes  no  difference  whether  the 
extra  interest  is  taken  or  reserved  directly  or  indirectly, — ^whether 
this  fact  appears  on  the  face  of  the  written  contract  or  by  proof 
aliunde.    It  is  the  fact,  and  not  the  mode  of  proof,  that  is  material. 

By  the  statute,  since  the  old  law  (making  entirely  void  any  usu- 
rious contract)  was  changed,  the  only  effect  of  taking  or  reserving 
more  than  six  per  cent  is  that  it  cannot  be  recovered,  and  the  dam- 
ages are  reduced ;  and  when  it  has  been  paid,  recovered  back.  The 
courts  have  even  allowed  a  party  to  indorse  the  extra  interest  be- 
fore trial  to  save  costs.  Cummings  v.  Blahe^  29  Maine,  105; 
Sankerson  v.  Emery ^  37  Maine,  16  ;  Lumberman's  Bank  \,  Bearce^ 
41  Maine,  505;  Knight  v.  Frank,  48  Maine,  820;  Whittm  v. 
Palmer,  50  Maine,  125.  The  only  thing,  then,  in  the  nature  of  a 
penalty  is  loss  and  payment  of  costs.  No  one  has  questioned  the 
right  to  recover  the  debt  and  legal  interest.  It  is  every  day's  prac- 
tice. 

The  objection  that  there  can  be  no  severance  between  the  debt 
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and  interest  and  illegal  interest  is  unsupported  by  authority.  It  is 
clearly  within  the  rule  of  severance ;  because  the  consideration  be- 
ing good,  the  portion  of  the  contract  which  is  invalid  and  not  re- 
coverable can  be  ascertained  and  fixed  without  mistake.  There  is 
nothing  that  vitiates  the  whole.     By  the  terms  of  the  report 

DefendanU  defaulted.    Judgment  for  amount 

of  note  and  costSj  09  stated  in  the  report. 

Appleton,  C.  J. ;  Walton,  Dickbrson,  Barrows,  and  Tap- 
ley,  JJ.,  concurred. 


Henry  S.  Stanley  vs.  Joseph  S.   Kempton  and  another. 
Mortgage  of  lands — assignment  of.    Writ  of  entry. 

The  interest  of  the  mortgagee  in  a  mortgage  of  land,  can  be  assigned  hj  deed 
only. 

To  a  writ  of  entry  brought  on  an  onassigned  mortgage  of  land  by  the  mortgagee 
against  the  mortgager,  the  fact  that  the  mortgage  and  notes,  secured  thereby, 
were  the  property  of  a  third  person  who  forbade  the  suit,  constitutes  no  de- 
fense. 

On  exceptions. 

DicKERBON,  J.  Writ  of  entry  on  a  mortgage.  The  mortgage 
was  given  to  the  plaintiff,  and  the  mortgage  notes  were  made  pay- 
able to  him  or  order.  Both  the  mortgage  and  notes  were  brought 
into  court  by  one  George  W.  Stanley,  a  brother  of  the  plaintiff,  on 
a  subpoena  duces  tecum  served  on  him  by  the  plaintiff. 

The  plaintiff  testified  that  the  mortgage  declared  on,  and  the 
notes  therein  named,  were  delivered  to  him,  and  were  his  property ; 
that  they  had  been  taken  firom  his  possession  without  his  consent, 
and  that  all  the  notes  were  due  and  unpaid. 

The  defendants  offered  to  prove  by  said  Stanley  that  the  notes 
and  mortgage  were  delivered  to  him  by  the  plaintiff,  and  that  they 
were  his  property. 
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The  case  was  withdrawn  from  the  jury  and  submitted  to  the 
presiding  justice,  with  the  right  to  except  to  his  rulings  in  matters 
of  law.  The  justice  ruled  that  the  testimony  offered  constituted 
no  defense  to  the  action,  and  rendered  judgment  for  the  plaintiff. 
To  this  the  defendant  excepted. 

The  interest  of  the  mortgagee  being  in  the  nature  of  an  interest 
in  land  can  only  be  assigned*  by  deed.  Even  the  assignment  of  the 
mortgage  debt  does  not  operate  at  law  as  an  assignment  of  the 
mortgagee's  interest  in  the  land.  Vbse  v.  Handy^  2  Greenl.  333 ; 
Gould  V.  Newman^  6  Mass.  239 ;  Dwinel  v.  Perley^  32  Maine, 
197;  Young  v.  MUer,  6  Gray,  152 ;  Smith  v.  Kelley,  27  Maine, 
237. 

Never  having  parted  with  his  interest  as  mortgagee  of  the  land 
by  deed,  the  plaintiff  is  entitled  to  maintain  this  action  to  recover 
possession  of  the  mortgaged  premises.  The  evidence  offered  by 
the  defendant,  if  admitted,  would  not  have  constituted  a  legal  de- 
fense to  this  action  at  law,  and  the  justice  so  ruled.  The  remedy 
(if  any)  of  G.  W.  Stanley  is  against  plaintiff  in  equity. 

Exceptions  overruled. 

Appleton,  C.  J.,  Kent,  Walton,  and  Barbows,  J  J.,  con- 
curred. 

M.  L.  Whitcomh^  for  the  plaintiff. 

S,  Belcher^  for  the  defendant. 

VOL.  LIX.  31 
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Patrick  Driscoll  vs.  Lewiston  Equitable  Co-operattve 

Society. 

CorporoHon—toithdraxoal  of  stock  therefrom. 

In  1863,  a  volnntary  association  was  eHtablisbed  by  the  name  of  the  "  Lewiflton 
Eqnitable  Co-operative  Society  "  for  the  buying  and  selling  to  shareholders 
and  others  groceries,  etc., and  its  constitution  provided  that  members  might 
**  withdraw  their  funds  by  giving"  certain  notices,  and  its  by-laws  that  when 
a  notice  to  withdraw  is  given,  his  "  membership  ceases."  In  January,  1867,  a 
corporation  by  the  same  name  and  for  the  same  puri>ose,  was  organized  under 
an  act  of  the  legislature.  In  September  following,  the  agent  and  salesman  of 
the  corporation  handed  to  the  plaintiff  a  printed  copy  of  the  "constitution 
and  by-laws  of  the  Lewiston  Equitable  Go-operative  Society,  established  De- 
cember, 1863,"  informing  him  it  was  the  constitution  and  by-laws  of  the  defend- 
ant corporation,  and  thereupon  the  plaintiff  purchased  fifty  shares  of  the  stock, 
became  a  member,  attended  its  meetings,  had  opportunity  at  all  times  to  ex- 
amine its  constitution,  by-laws,  and  records,  and  purchased  goods  of  its  agents, 
and  received  one  dividend.  By  the  by-laws  of  the  corporation,  members 
might,  by  giving  notice,  surrender  their  certificates  of  stock,  and  receive  there- 
for its  fair  and  eqnitable  value,  to  be  determined  by  the  managers,—*'  provided 
that  the  assets  shall  be  in  excess  of  its  liabilities,  and  not  otherwise."  The 
corporation  became  insolvent  in  December,  1868,  and  has  continued  so.  In 
January,  1869,  the  plaintiff  gave  notice,  as  by  the  constitution*  and  by-laws  of 
the  voluntary  association,  of  his  withdrawal  of  funds  and  membership,  and 
brought  this  action  to  recover  back  his  money.  Held,  (1)  That  the  defendants 
were  not  bonnd  by  the  rules  of  the  association  by  estoppel;  and  (2)  That  this 
corporation  is  subject  to  B.  S.  c.46,  §  33.      » 

Kent,  J.  This  case  is  referred  to  the  court,  upon  an  agreed 
statement  as  to  most  of  the  facts,  and  the  report  of  the  evidence 
given  as  to  the  remainder. 

The  action  is"  assumpsit  to  recover  back  the  sum  of  two  hundred 
and  fifty  dollars,  paid  in  by  the  plaintiff  for  fifty  shares  of  the  capital 
stock  of  the  company.  The  plaintiff  avers  in  his  declaration,  that 
"  thereby  he  became  a  shareholder,  and  entitled  to  all  the  rights 
and  privileges  of  the  society,  and  also,  that  by  the  rules  of  the  same, 
he  was  entitled  to  interest  and  dividends  arising  from  the  business 
of  the  company,  and  upon  compliance  with  certain  rules  established 
by  the  company,  he  had  a  right  to  withdraw  his  money  so  invested 
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with  the  accrued  interest  and  dividends  thereon.  And  he  further 
avers  that  he  has  complied  with  all  the  rules  of  the  corporation  for 
such  withdrawal,  by  giving  such  notice  as  is  prescribed  by  the  con- 
stitution and  by-laws  of  said  society, — ^^n  consideration  whereof,  the 
defendants  then  and  there  became  liable,  and  promised,  etc.  The 
defendants  are  described  in  the  writ  as  a  corporation  duly  estab- 
lished by  law,  doing  business  at  Lewiston. 

It  appears  that  the  corporation  was  created  by  act  of  January, 
1867 ;  ihat  the  plaintiff  became  a  shareholder  and  member  in  Sep- 
tember, 1867  ;  that  after  he  became  a  shareholder  he  was  duly  no- 
tified of  all  meetings,  and  personally  attended  many  of  them ;  that 
he  received  one  dividend ;  that  the  constitution,  by-laws,  ^d  records 
of  the  society  have  been  open  to  the  plaintiff's  inspection  since  his 
connection  with  the  society,  and,  during  this  time,  he  has  been  ac- 
customed to  purchase  goods  at  the  society's  store. 

It  ftirther  appears,  satisfactorily,  that  the  society  or  corporation 
became  insolvent,  and  without  assets  or  property  sufficient  to  pay 
its  liabilities  before  December,  1868,  and  has  continued  insolvent 
to  this  time.  The  plaintiff  gave  written  notices  in  January  and 
March,  1869,  to  the  corporation.  In  the  first,  of  his  intention  to 
withdraw  his  two  hundred  and  fifty  dollars,  according  to  Art.  9 
of  the  constitution  of  the  society ;  and,  in  the  second  notice,  that 
he  withdrew  his  membership,  in  accordance  with  Art.  25  of  the 
by-laws. 

But  the  defendants  say  that  they  had  no  such  articles  in  their 
charter  or  by-laws.  As  we  understand  the  facts  and  the  argu- 
ments, the  plaintiff  does  not  contend  that  there  are  any  such  rules 
adopted  by  the  corporation,  but  he  says  that  these  were  the  rules 
of  a  voluntary,  unorganized  association,  having  the  same  name  and 
existing  for  a  like  purpose.  The  plaintiff  does  not  appear  to  have 
been  a  member  of  this  voluntary  association,  nor  is  there  any  con- 
nection shown  between  the  two  organizations.  The  corporation 
was  a  new  and  independent  creation,  and  proceeded  to  organize  and 
to  adopt  a  constitution  and  rules  as  to  stockholders  and  their  rights 
and  duties ;  and  by  article  9  provided  that  stockholders  may  sur- 
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render  their  certificates  of  stock  to  the  society  and  receive  therefor 
its  fidr  and  equitable  value  to  be  determined  hj  the  managers,  by 
giving  notice  beforehand,  pro\ided  that  the  assets  of  the  society 
shall  be  in  excess  of  its  liabilities,  and  not  otherwise. 

The  plaintiff,  not  contending  that  these  facts  would  sustain  his 
action,  says  further,  that  one  Burke,  the  defendants'  agent,  gave 
him  a  printed  copy  of  the  regulations  of  the  former  voluntary  asso- 
ciation, at  or  about  the  time  he  paid  his  first  moniey,  and  told  him 
it  was  the  regulation  and  by-law  book,  and  that  he  gave  it  tp  him 
on  his  asking  for  it.  In  this  book  are  found  the  rules  as  to  with- 
drawing, and  which  the  plaintiff  says  he  has  complied  with  by  the 
notices  r^uired ;  and  he  now  contends,  that  the  corporation  was 
bound  by  those  rules  by  estoppel,  if  by  no  other  mode. 

But  it  does  not  appear  that  Burke  was  an  officer,  or  even  a  mem- 
ber of  the  corporation,  or  that  he  had  any  authority  to  deliver  this 
book,  or  to  make  any  representations,  as  to  what  by-laws  the  cor- 
poration had  adopted. 

Nor  does  it  appear  that  he  made  any  representations,  or  even 
that  he  knew  that  the  plaintiff  had  an  intention  of  becoming  a  mem- 
ber. Burke  was  the  keeper  of  the  store,  the  salesman  of  the  cor- 
poration. It  would  be  strange  indeed  if  his  mere  act  of  handing 
this  book,  which  on  its  face  showed  that  it  was  one  issued  years  be- 
fore by  an  unchartered,  voluntary  company,  without  any  evidence 
of  prior  authority  to  do  so,  on  any  subsequent  ratification,  could 
create  or  impose  upon  a  corporation,  which  was  in  all  respects  inde- 
pendent, a  code  of  laws  and  regulations  touching  vitally  its  inter- 
ests and  very  existence. 

The  plaintiff  was  a  member,  attended  meetings,  had  an  opportu- 
nity to  know  what  rules  had  been  adopted,  and  it  is  too  late  now 
for  him  to  invoke  his  ignorance  of  what  had  been  done,  and  to 
claim  to  be  governed  by  the  rules  of  another  association,  never 
adopted  or  recognized  by  the  corporation  now  defending. 

We  have  before  stated  the  substance  of  the  declaration  in  this 
case.  It  does  not  proceed  upon  the  ground  of  firaud  or  mistake, 
or  false  representations  by  defendants  or  their  agents.     It  is  based 
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on  a  contract,  pure  and  simple.  It  lays  the  foundation  for  a  prom- 
ise in  the  fact  that  the  plaintiff  paid  this  money  to  this  corporation, 
which  undertook  to  act  and  be  governed  by  certain  rules  by  which 
at  any  time,  on  giving  the  required  notice,  he  might  withdraw  his 
money  and  his  membership,  and  on. the  allegation  that  he  had  com- 
plied with  these  rules. 

He  shows  no  such  rules  by  this  corporation,  but  attempts  to 
show  that  he  was  induced  to  take  these  shares  by  the  delivery  and 
the  i;iading  of  the  book  handed  to  him  by  Burke.  If  these  acts 
were  fraudulent  or  deceitful,  then  the  remedy  should  be  in  some 
action  in  the  nature  of  an  action  for  a  tort.  This  declaration  can- 
not be  sustained  by  anything  short  of  evidence  of  such  rules  as  are 
stated,  existing  as  the  rules  of  this  corporation. 

But  there  is  another  view,  perhaps  more  conclusive  than  any 
other. 

This  corporation  was.  subject  to  the  general  provision,  embracing 
all  corporations  (except  for  literary,  benevolent,  or  banking  pur- 
poses), contained  in  R.  S.  c.  46,  §  33.  No  such  corporation  is 
allowed  to  divide  any  of  their  corporate  property,  so  as  to  reduce 
their  stock  below  its  par  valu^,  until  all  debts  are  paid,  and  then 
tor  purpose  of  closing  its  concerns. 

It  seems  that  this  corporation  was  bankrupt  before  any  notice  of 
intended  withdrawal  by  the  plaintiff.  A  by-law  of  such  corpora- 
tion, which  would  allow  the  withdrawal  of  the  whole  capital  by  the 
members  on  demand  or  notice,  when  it  was,  in  fact,  insolvent, 
would  be  in  direct  contravention  of  the  spirit  and  letter  of  this  sec- 
tion. The  grossest  frauds  might  thus  be  perpetrated  under  such  a 
rule.  It  would  allow  the  corporators,  when  they  discovered  an  im- 
pending insolvency,  to  divide  the  property,  by  notice,  and  leave 
the  creditors  remediless. 

This  may  have  been  the  reason  why  there  was  such  a  marked 
difference  between  the  rules  of  the  two  associations  as  to  with- 
drawal. The  voluntary  co-partnership  was  not  a  corporation  under 
thb  law,  and  could  make  its  own  private  agreements.  But  under 
the  provisions  of  this  section,  no  rule  or  by-law,  by  which  capital 
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stock  or  any  property  could  be  divided  in  any  manner,  could  be  le- 
gal or  binding.  If,  then,  there  had  been  any  such  by-law  existing, 
and  apparently  binding  on  this  corporation,  it  would  be  held  null, 
and  of  no  effect,  because  in  contravention  of  the  policy  and  the  ex- 
press enactments  of  the  law  of  the  State. 

We  see  no  ground  on  which  this  action  can  be  sustained. 

Plaintiff  nonsuit. 

Appleton,  C.  J. ;  Walton,  Dtckerson,  Barrows,  and  Tap- 
ley,  JJ.,  concurred. 

F.  P.  Frye  ^  J".  B.  CoUon,  for  the  plaintiff. 

S.  ^  J,  W.  May^  for  the  defendants. 


John  Lee  vb.  Jane  Lanahan. 
Married  Women — promUe  of  piior  to  act  of  1866, 

In  September,  18G3.  the  plaintiff  deposited  one  hundred  donars,  for  safe-keeping, 
with  the  defendant,  who  was  at  the  time  and  still  is  a  married  woman ;  and  in 
August,  1870,  demanded  the  same  of  her,  who  refused  to  deliver  it.  In  as- 
sumpsit for  mopey  had  and  received,  Heldt  (1)  That  at  the  time  of  the  deposit 
no  action  could  be  maintained  against  a  married  woman  on  her  contracts;  (2) 
That  the  act  of  1866,  c.  52,  making  her  contracts  valid,  was  prospective  and 
not  applicable;  and  (3)  That  the  action  was  not  maintainable. 

On  exceptions. 

Assumpsit  for  money  had  and  received.  The  writ  was  dated 
Aug.  13, 1870. 

It  appeared  that  oij  the  3d  of  September,  1863,  the  plaintiff 
deposited  with  his  daughter,  the  defendant,  who  then  was  and  still 
is  a  married  woman,  for  safe  keeping,  the  sum  of  one  hundred  dol- 
lars, and  on  17th  September,  the  further  sum  of  twenty  dollars ; 
that  on  Aug.  12,  1870,  having  received  none  of  the  deposits,  the 
plaintiff  demanded  the  several  sums  of  the  defendant,  who  refused 
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to  deliver  the  same  or  any  part  thereof,  whereupon  this  action  was 
brought. 

The  presiding  judge  ruled  that  the  action  was  not  maintainable 
on  the  foregoing  facts,  and  the  plaintiff  alleged  exceptions. 

W.  P.  Frye  ^  J.  B.  CoUm,  for  the  plaintiff. 

When  a  bailee  refuses  to  redeliver  the  subject  of  the  bailment, 
he  so  far  converts  it,  as  to  be  liable  in  tort. 

And  it  may  be  stated  in  general  terms,  that  where  one  man 
wrongfully  takes  another's  money  or  money's  worth,  the  latter, 
although  having  a  clear  right  to  maintain  an  action  as  for  a  tort, 
may  waive  the  tort  and  sue  in  assumpsit  for  money  had  and  received. 
2  Greenl.  Ev.,  §  120 ;  Ma%on  y.Waite,  17  Mass.  660. 

The  basis  of  such  an  action  is  not  of  a  contract  between  the  par- 
ties, but  legal  obligation.  2  Greenl.  Ev.,  §  118,  and  cases  cited ; 
Sail  V.  Marston,  17  Mass.  579 ;  2  Greenl.  Ev.,  §  119 ;  Metcalf  on 
Cont.  5. 

Suppose  a  minor  embezzles  money  and  refuses  to  restore  it,  a 
case  entirely  devoid  of  the  elements  of  a  contract ;  yet,  notwith- 
standing his  minority,  it  is  held  that  the  money  may  be  recovered 
under  a  count  for  "  money  had  and  received."  Oliver's  Prece- 
dents, assumpsit. 

Is  there  a  legal  obligation  upon  a  married  woman  to  restore 
money  which  she  has  no  "  right  conscientiously  to  retain  ?  " 

If  a  married  woman  is  made  a  depositary,  she  has  no  right  to 
detain  the  deposit,  an(l  the  husband  is  bound  to  restore  it  if  within 
his  power.     Story  on  Bailments,  §  50. 

In  that  case  the  specified  article  is  to  be  retumedv 

Why  was  the  husband  liable  ?  Because,  then,  on  marrying  the 
woman  she  became  a  legal  nonentity.  All  her  personal  property 
either  became  his  or  might  be  made  so,  while  her  real  estate  was 
effectually  under  his  control.  The  wife  had  nothing  out  of  which 
to  satisfy  a  claim  for  damages  for  retention  of  the  deposit.  2  Kent's 
Com.  144  (10th  ed.). 

But  this  general  rule  is  subject  to  certain  exceptions, — when  the 
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principio  of  the  rale  could  not  be  applied,  and  when  reason  and 
justice  dictate  a  departure  from  it.     2  Kent's  Com.  144  (10th  ed.). 

The  action  of  Fuller  v.  Bartletty  41  Maine,  241,  is  unlike  the 
present.     That  was  an  action  sought  to  be  sustained  on  a  contract. 

Neither  is  the  action  barred  by  the  statute  of  limitations. 

It  is  a  statute  of  strict  right,  and  must  be  pleaded.  Angel  on 
Limitations. 

No  right  of  action  accrued  till  after  demand  made  by  plaintiff. 

If  one  place  pioney  or  goods  in  the  hands  of  another  upon  an 
agreement  that  the  bailee  shall  keep  them  safely  and  return  them 
when  demanded  by  the  bailor,  it  is  a  direct  trust  to  which  the 
statute  will  not  apply.  Angel  on  Limitations,  170 ;  Ballentine  on 
Limitations,  809 ;  Blanchard  on  Limitations,  40. 

M.  T.  Ludden^  for  the  defendant. 

Appleton,  C.  J.  Where  money  is  loaned  to  be  repaid  upon 
demand,  the  statute  of  limitations  instantly  attaches.  Ware  y« 
Hewey^  57  Maine  391. 

But  where  it  is  deposited  for  safe-keeping,  no  action  lies  until 
after  a  demand.     Hoemer  v.  Clarke,  2  Greenl.  808. 

As  more  than  six  years  elapsed  between  the  deposit  and  the 
demand,  it  may  be  questionable  whether  the  demand  was  made 
within  a  reasonable  time,  which  would  seem  to  be  within  the  time 
required  by  the  statute  for  bringing  an  action.  Codman  v.  Rogers, 
10  Pick.  112. 

But  however  that  may  be,  at  the  time  of  the  deposit  in  1868,  no 
action  was  maihtainable  against  a  married  woman,  upon  contracts 
entered  into  by  her.  Fuller  v.  Bartlett,  41  Maine,  2.41 ;  Ayer  v, 
Warren,  47  Maine,  217. 

This  is  an  action  of  assumpsit,  and  upon  a  contract  express  or 
implied.  The  contract  to  return  the  deposit  was  made  when  the 
money  was  de*posited.  The  defendant  was  not  then  liable  on 
her  contracts.  No  contract  has  since  been  made.  The  act  of 
1866,  c.  52,  providing  that  "  the  contracts  of  any  married  woman, 
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made  for  any  lawiiil  purpose,  shall  be  valid  and  binding,"  is  pro- 
spective, and  has  no  application  to  past  contracts.  If  the  wife  is  not 
liable  upon  her  note  of  hand,  she  cannot  be  liable  where  there  is  no 
written  promise.  An  oral  promise  of  a  married  woman  is  not  more 
binding  than  one  in  writing.     Bryant  v.  Merrill^  65  Maine,  615. 

Plaintiff  nonsuit. 

Cutting,  Kent,  Walton,  Dickerson,  and  Danforth,  JJ., 
concurred. 

Tapley,  J.,  dissented. 


Merritt  C.  Baldwin,  administrator  in  equity,  vs.  Charlottb 
W.  Bean  and  others. 

WHl—construcHon  of-^eourVs  opinion-^hen  a  party  U  entitled  to. 

B.  S.  c  77,  §  5,  anthorizing  this  court,  as  a  court  of  equity,  to  determine  the  con- 
struction of  wills,  secures  to  the  parties  in  interest  the  right,  in  all  cases  of  90   604 
doubt,  to  have  the  opinion  of  the  court  as  to  the  legal  effect  of  a  will,  whether 
any  actual  controversy  In  relation  thereto  has  arisen  or  not. 

The  only  item  in  the  testator's  will  was  of  the  following  tenor:  "  First  and  final, 
I  give  and  bequeath  to  my  beloved  wife,  "  naming  her,  "  all  the  real  and  per- 
sonal estate  of  which  I  may  die  seized  and  possessed,  affcer  payment  bf  aU  my 

•  just  debts."  Held,  that  there  being  nothing  in  the  will  indicating  that  the  tes- 
tator intended  to  devise  a  less  estate,  his  wife,  by.virtne  of  B.  S.  c.  74,  $  16,  took 
an  estate  in  fee-simple. 

Walton,  J.  This  is  a  bill  in  equity  in  whiclj  the  court  is  asked 
to  determine  whether  Charles  W.  Richardson,  by  his  last  will  and 
testament,  devised  to  his  wife  an  estate  in  fee-simple,  or  an  estate 
for  life  only. 

The  defendants  say  they  have  never  in  any  way  interfered  with 
the  lands  devised,  and  they  deny  the  authority  of  the  court  to  de- 
termine the  rights  of  the  parties  in  advance  of  any  actual  contro- 
versy. 

We  have  had  grave  doubts  whether  this  objection  is  not  well 
taken.     But  the  statutes  of  the  State  (R.  S.  c.  77,  §  5)  provide 
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that  this  court  sliall  have  jurisdiction  as  a  court  of  equity,  to  deter- 
mine the  construction  of  wills ;  and  we  are  inclined  to  think  it  was 
the  intention  of  the  legislature  to  secure  to  the  parties  in  interest 
the  right,  in  all  cases  of  doubt,  to  have  the  opinion  of  the  court  as 
to  the  legal  effect  of  a  will,  even  in  advance  of  any  actual  contro- 
versy. 

It  is  an  old  maxim,  that  an  ounce  of  prevention  is  worth  a  pound 
of  cure ;  and  this  is  as  true  in  law  as  in  medicine.  To  prevent  lit- 
igation is  better  than  to  end  it.  If  by  a  bill  in  eqpity  the  parties  in 
interest  can  all  be  brought  before  the  court  at  one  time,  not  only 
may  a  multiplicity  of  suits  be  avoided,  but  a  just  result  much  more 
certainly  obtained.  And  by  removing  any  cloud  that  may  rest 
upon  their  titles,  the  owners  will  be  enabled  to  deal  with  the  prop- 
erty more  understandingly ;  and  if  need  be,  sell  it  for  its  true  value ; 
for  purchasers  will  not  then  be  deterred  from  buying  it  for  fear  they 
may  buy  a  lawsuit  with  it.  Influenced  by  these  considerations,  we 
think  the  statute,  conferring  upon  this  court  jurisdiction  in  equity 
to  determine  the  construction  of  wills,  ought  to  be  liberally  inter- 
preted ;  and  that  in  all  cases  of  doubt,  the  parties  should  be  allowed 
to  have  the  opinion  of  the  court,  whether  any  actual  controversies 
have  arisen  or  not. 

Coming,  then,  to  the  consideration  of  the  will,  we  repeat  that  the 
question  is  whether  it  gives  to  the  devisee  an  estate  in  foe-simple, 
or  an  estate  for  life  only.     The  devising  clause  is  as  follows : 

"  First  and  final,  I  give  and  bequeath  to  my  beloved  wife,  Abby 
W.  Richardson,  all  the  real  and  personal  estate  of  which  I  may 
die  seized  and  possessed,  after  payment  of  all  my  just  debts." 

It  will  be  noticed  that  the  devise  contains  no  words  of  inherit- 
ance ;  that  the  words,  "  her  heirs  and  assigns,"  are  omitted.  The 
question  is  whether  such  a  devise  is  sufficient  to  pass  an  estate  in 
fee-simple. 

We  think  it  is.  A  statute  of  this  State  provides  that  "  a  devise 
of  land  must  be  construed  to  convey  all  the  estate  of  the  devisor 
therein,  unless  it  appears  by  his  will  that  he  intended  to  convey  a 
less  estate.     R.  S.  c.  74,  §  16. 
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There  is  nothing  in  the  will  before  us  to  indicate  that  the  testa- 
tor intended  to  convey  a  less  estate.  We  cannot  doubt,  therefore, 
that  his  wife  took  an  estate  in  fee-simple,  and  a  decree  will  be  en- 
tered to  that  efiect. 

•  No  costs  for  either  party. 

Appleton?  C.  J. ;  Cutting,  Kent,  Dickekson,  Babbows, 
Danforth,  and  Tapley,  JJ.,  concurred. 

S.  ^  J.  W.  Majfy  for  the  complainants. 

JB.  Washburn^  for  the  respondents. 


William  Curtis  and  another  vs.  City  of  Portland.  »J  ^| 

Practice.    Authority — delegation  Of . 


'When  a  report  of  referees  itself  presents  a  question  of  law,  upon  the  determina- 
tion of  which  the  result  is  made  to  depend,  and  Judgment  is  to  be  entered  up 
for  one  party  or  the  other,  according  to  the  decision  of  the  legal  point  involved, 
the  xxist  rule  of  court  requiring  parties,  objecting  to  the  acceptance  of  a  re- 
port, to  file  their  objections  in  writing,  does  not  apply. 

To  make  a  written  contract  between  contractors  and  the  committee  on  streets 
binding  on  the  city,  it  must  be  signed  by  at  least  a  majority  of  the  committee; 
and  they  cannot  give  their  chairman  authority  to  execute  it  without  this. 

Thus,  under  an  order  of  the  common  council  of  the  city  of  Portland,  the  com- 
mittee on  streets,  having  advertised  for  bids  for  grading  a  certain  street,  ac- 
cepted the  plaintiffs'  bid,  which  was  the  lowest,  and  thereupon  the  chairman 
of  the  committee,  acting  for  them  and  with  their  consent  in  behalf  of  the  city, 
and  the  plaintifib.in  their  own  behalf,  executed  a  written  contract  embodying 
^herein  the  details  of  the  agreements  of  the  respective  parties  in  relation  to 
the  premises.  In  an  action  on  the  contract,  lleldy  that  the  city  was  not  there- 
by bound. 
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On  exceptions. 
Covenant  broken. 

Barrows,  J.  When  a  report  of  referees  itself  presents  a  ques- 
tion of  law,  upon  the  determination  of  which  the  result  is  made  to 
depend,  and  judgment  is  to  be  entered  up  for  one  party  or  the  other, 
according  to  the  decision  of  the  legal  point  involved,  by  the  court 
•to  whom  the  report  is  returned,  the  xxist  rule  of  court,  requiring 
all  parties  objecting  to  the  acceptance  of  a  report  to  file  their  ob- 
jections in  writing,  does  not  apply.  The  defendants  do  not,  in  fact, 
object  to  the  acceptance  of  the  report,  but  to  the  ruling  which  made 
it  adverse  to  them  and  to  the  ordering  of  judgment  upon  it  for  the 
plaintiffs,  when  they  claim  that,  upon  a  correct  decision  of  the  legal 
question  presented  by  the  report,  the  judgment  should  be  for  the 
defendants. 

Neither  can  it  be  maintained  that  this  report  presents  no  question 
of  law  and  is  not  in  the  alternative,  but  is  designed  merely  to  state 
the  grounds  of  the  decision.  The  last  words  of  the  report  are : 
"  But  if  he  had  not "  (authority  to  execute  the  contract)  "  the 
plaintiffs  are  not  entitled  to  recover."  This,  taken  in  connection 
with  what  precedes  it,  shows  clearly  that  it  was  the  design  of  the 
referees  to  submit  to  the  court,  upon  the  facts  detailed  in  the  report, 
the  question  of  the  authority  of  the  chairman  of  the  committeemen 
streets  to  execute  the  contract,  and  to  have  judgment  entered  for 
the  defendants  if  the  court  should  be  of  opinion  that  the  chairman 
had  not  the  requisite  legal  authority. 

The  defendants  cannot  be  deprived  of  their  exceptions  upon 
either  of  the  grounds  above  referred  to.  We  must  proceed  to  ex- 
amine the  question  raised  by  the  report. 

The  action  is  one  of  covenant  broken,  based  upon  articles  of 
agreement  under  seal,  purporting  throughout  to  have  been  "  made 
and  entered  into,  on,  etc.,  by  and  between  the  city  of  Portland, 
acting  by  their  committee  on  streets,  sidewalks,  and  bridges,  on  the 
one  part,  and  W.  and  A.  Curtis "  (the  plaintiffs)  "  of  said  city, 
contractors,  on  the  other  part." 
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This  instrument  contains  the  details  of  an  agreement  between 
the  contracting  parties  wherein  the  plaintiflFs  undertook  to  grade  a 
certain  portion  of  a  street  in  the  city,  in  a  mode  and  time  specified, 
and  the  city  to  pay  them  therefor  in  a  manner  stipulated,  and  it  is 
closed  and  subs(!Hbed  as  follows : 

"  In  witness  whereof  we  have  hereunto  set  our  hands  and  aflSxed 
our  seals  this,"  etc. 

"  Chas.  a.  GiLsoN, 

Chairman  Com.  on  Streets^  etcP     [seal.] 
"  W.  and  A.  Curtis."  [seal.] 

The  referees  report  the  plaintiffs  entitled  to  a  certain  sum  as 
damages  for  breach  of  this  agreement,  "  upon  the  supposition  "  that 
it  is  valid  and  binding  on  the  defendants.  And  they  proceed  to 
set  forth  certain  facts  found  by  them,  in  view  of  which  this  ques- 
tion of  validity  is  to  be  determined  as  follows :  they  annex  to  their 
report  a  copy  of  an  order  (regularly  passed  in  both  boards  of  the 
city  government,  and  approved  by  the  mayor  prior  to  this  execu- 
tion of  this  contract),  wherein  "  the  committee  on  streets,  sidewalks, 
and  bridges  are  authorized  and  directed  to  contract  for  the  grading 
of  so  much  of"  (the  street  in  question)  "  as  they  may  deem  expedi- 
ent." They  find  that,  by  virtue  of  this  order,  the  committee  adver- 
tised for  bids  for  grading  the  street  therein  named ;  that  the  bid  of  the 
plaintiffs  was  the  lowest  and  was  accepted  by  the  committee ;  "  and 
that  thereupon  the  chairman  of  said  committee,  acting  for  them  with 
their  consent,  and  the  plaintiff  executed  the  contracts  aforesaid." 
They  do  not  stop  here,  but  add,  "  we  find  that  said  contract  was 
valid  and  binding  upon  the  city  aforesaid,  if  the  chairman  of  said 
committee  had  authority  to  execute  it  without  its  being  signed  by 
a  majority  of  said  committee,  and  we  have  made  an  award  on  the 
supposition  that  he  had  such  authority.  But  if  he  had  not,  the 
plaintiffs  are  not  entitled  to  recover." 

As  to  all  questions,  either  of  law  or  feet,  which  have  been  settled 
by  the  referees,  their  decision  being  that  of  the  tribunal  selected  by 
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the  parties,  and  not  being  impeached  for  prejudice  or  bad  faith, 
must  be  deemed  conclusive. 

It  is  with  this  single  point  which  they  have  referred  to  us  that  we 
have  to  deal.  This  question  is  not  tlie  one  long  ago  mooted,  wheth- 
er a  contract  subscribed  and  sealed,  as  this  is,  may  be  counted  on 
as  the  act  and  deed  of  the  corporation  in  whose  behalf  it  was  in- 
tended to  be  made,  and  as  subjecting  the  corporation  to  an  action 
on  its  covenants,  as  if  executed  under  the  corporate  seal. 

The  referees  probably  considered  that  matter  settled  in  this  State 
by  R.  S.  c.  73,  §  15,  provided  the  chairman  of  the  committee  could, 
under  all  the  circumstances,  be  deemed  the  authorized  agent  of  the 
city.  However  that  may  be,  they  find  (and  this  finding  is  conclu- 
sive) **  that  the  said  contract  was  valid  and  binding  upon  the  city 
aforesaid,  if  the  chairman  of  said  committee  had  authority  to  exe- 
cute it  without  its  being  signed  by  a  majority  of  said  committee." 

Nor  is  it  an  open  question  in  this  case,  whether  parol  evidence 
ought  to  have  been  received  to  show  that  the  chairman  of  the  com- 
mittee executes  the  contract,  "  acting  for  them  with  their  consent." 
The  report  establishes  tliis  fact,  and  also  that  the  committee  accepted 
the  plaintiffs'  bid.  The  question  is  not  whether  if  this  action  were 
on  trial  before  the  court,  we  would  admit  the  testimony  of  mem- 
bers of  the  committee^  or  any  evidence  outside  the  contract  itself, 
to  show  that  they  all  joined  in  the  execution  of  the  power  conferred 
upon  them  by  the  order  of  the  city  council,  so  far  as  anything  but 
the  mere  formal  execution  of  the  written  contract  was  concerned. 
That  question  is  foreclosed  by  the  action  of  the  referees,  whose  re- 
port seems  designed  to  present  the  naked  inquiry,  whether  it  was 
competent  for  the  committee  to  authorize  their  chairman  to  bind 
the  city  by  a  written  contract,  under  seal,  to  which  they  all  agreed, 
but  which  a  majority  of  them  did  not  in  fact  sign.  If  the  case  were 
a  new  one,  we  might,  upon  such  a  state  of  facts  as  is  here  presented, 
think  it  somewhat  difficult  to  give  any  very  substantial  reasons  for 
holding  that  the  power  delegated  to  the  committee  was  not  well  ex- 
ecuted. 

There  would  seem  to  be  some  ground  for  saying  that  as  they  all 
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exercised  their  judgment  upon  the  subject-matter  of  the  contract, 
and  assented  to  its  execution  by  their  chairman  in  their  behalf, 
they  should  be  considered  as  adopting  his  signature  and  seal,  and 
that  thus  the  contract  should  be  held  valid  as  against  their  principal, 
the  city. 

But  it  is  impossible  to  distinguish  the  case  in  principle  from  that 
of  the  Female  Orphan  Asylum  v.  Johnson^  43  Maine,  ]  80.  There 
the  corporation  were  empowered  by  statute  to  apprentice  children 
under  their  care  and  control  by  writing  '*  to  be  interchanged  by  and 
between  the  said  Female  Orphan  Asylum  by  their  managers  and 
said  master  or  mistress."  The  case  showed  a  vote  of  the  managers 
to  bind  Jane  Lenham  (the  child  whose  indentures  were  in  ques- 
tion) to  the  defendant,  and  another  vote  authorizing  Mary  B. 
Storer,  their  secretary,  to  execute  "  indentures  for  and  in  behalf  of 
the  board  of  managers ; "  and  the  indentures  were  signed  by  the 
defendant  and  "  Mary  B.  Storer,  in  behalf  of  the  managers  of  the 
Female  Orphan  Asylum  of  Portland ;"  and  to  these  signatures 
were  affixed  the  customary  seals.  Yet  the  court  held  the  inden- 
tures invalid,  upon  the  ground  that  the  power  delegated  to  the  man- 
agers could  not  be  conferred  by  them  upon  the  secretary ;  and  the 
assent  of  the  managers  to  all  that  was  done,  as  shown  by  then:  re- 
corded votes,  was  deemed  insufficient  to  impart  validity  to  the  con- 
tract. 

The  doctrine  seems  to  be  that  the  agent  to  whom  the  power  is 
originally  committed,  in  order  to  bind  his  principal  by  a  written 
contract,  ci^ust  execute  it  personally,  and  cannot  authorize  any  one 
else  to  do  it  in  his  behalf. 

At  present,  when  public  trusts  and  duties  are  so  often  perverted, 
and  so  carelessly  performed,  we  do  not  feel  disposed  to  encoumge 
greater  looseness,  or  to  open  new  doors  for  the  evasion  of  personal 
responsibility,  by  neglecting  to  apply  the  maxim,  delegata  potestas 
non  potest  delegarij  to  any  and  all  cases  to  which  it  has  heretofore 
been  applied  by  this  court. 

To  make  the  contract  binding  upon  the  city,  it  should  have  been 
signed  by  at  least  a  majority  of  the  committee,  and  they  could  not 
give  their  chairman  authority  to  execute  it  without  this. 
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It  follows,  according  tq  the  report  of  the  referees,  that  the  plain- 
tiffs are  not  entitled  to  recover,  and  the  presiding  judge  should 
have  ordered  judgment  for  the  defendants.  The  pro  forma  ruling 
was  erroneous.  Uxceptions  sustained. 

Appleton,  C.  J.;  Kent,  Dickeeson,  and  Danfoeth,  JJ., 
concurred. 

A.  A.  Strout^  for  the  plaintiffs. 

Symonds  ^  Lihly^  for  the  defendants, 


Petee  Runxells  vs.  Daniel  Webbee. 

IncuirtJbrance-^ght  of  dower.   Before  assignment  of  dower-^^ominal  damages 

orUy  recoverable. 

The  right  of  a  divorced  wife  to  have  dower  ansifrned  in  the  real  estate  of  him 
from  whom  she  has  been  divorced,  is  an  incumbrance;  but  before  assignment, 
although  after  demand,  nominal  damages  only  are  recoverable  therefor  in  an 
action  of  covenant  broken. 

On  repoet. 

Covenant  beoken  to  recover  damages  for  a  breach  of  a  cove- 
nant against  incumbrances. 

The  defendant  executed  and  delivered  his  deed  of  warranty  to 
the  plaintiff,  Nov.  18, 1865,  when  one  Mary  A.  Webber  was  the 
lawful  wife  of  the  defendant,  but  did  not  release  her  right  of  dower 
in  the  premises  "conveyed  by  the  deed. 

At  the  October  term,  a.  d.  1868,  of  the  supreme  judicial  court, 
in  and  for  this  county,  Mrs.  Webber,  on  her  petition  and  for  his 
fault,  obtained  a  decree  of  divorce  from  the  bonds  of  matrimony 
which  existed  between  her  and  the  defendant.  Subsequently,  but 
before  the  commencement  of  this  action,  Mrs.  Webber  duly  de- 
manded of  the  plaintiff  her  dower  in  the  premises  conveyed  to  him 
by  the  defendant. 
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The  only  question  raised  was  whether  the  plaintiff  was  entitled 
to  more  than  nominal  damages ;  if  not,  judgment  to  be  so  ren- 
dered. 

W.  P.  Whitehouse^  for  the  plaintiff,  contended, 

The  plaintiff  cannot  compel  an  assignment  or  procure  a  release 
of  the  dower.  The  interest  is  a  freehold  estate, — an  incumbrance 
which  the  plaintiff  has  no  power  to  discharge. 

Whether  Mrs.  Webber  elects  to  become  tenant  in  dower,  or 
otherwise,  the  real  injury  resulting  to  the  estate  in  its  market  value 
is  the  same. 

Outstanding  mortgages  the  covenantee  may  always  discharge  by 
payment. 

The  ordinary  rule  that  nominal  damages  only  can  be  recovered, 
unless  the  incumbrance  has  been  discliarged,  or  the  covenantee 
ousted,  does  not  apply  to  easements,  servitudes,  and  unexpired 
terms ;  such  being  continuous  and  not  removable  by  the  covenantee. 
Porter  v.  Bradley,  7  R.  I.  638. 

Counsel  cited  Weiherlee  v.  Bennett,  2  Allen,  428  ;  Spurr  v.  An- 
drews,  6  Allen,  420;  Harlow  v.  Thomai,  15  Pick.  66  ;  Bachelder  v. 
Sturgis,  3  Cush.  205 ;  3  Par5.  on  Cont.  228  ;  Chose  v.  HennesBey, 
13  Allen,  889. 

The  rule  of  damages  in  such  cases,  where  the  incumbrance  can- 
not be  removed,  should  be  present  worth  of  an  annuity  equal  to 
the  interest  on  one-third  of  the  consideration-money  received  by 
the  defendant,  for  the  term  that  Mrs.  Webber  has  a  probable  ex- 
pectation of  life.     Wager  v.  Schuyler,  1  Wend.  553. 

S.  Lancaster,  for  the  defendant. 

Kent,  J.  This  is  an  action  to  recover  damages  for  a  breach  of 
a  covenant  against  incumbrances.  The  incumbrance  is  a  right  to 
have  dower  assigned,  existing  in  the  divorced  wife  of  the  cove- 
nantor. It  is  admitted  that  she  has  such  right.  It  is  also  admit- 
ted that  the  grantee,  the  plaintiff,  entered  into  possession  under  his 
deed,  and  that  he  has  not  been  disturbed  by  the  wife,  who  has 
demanded  dower,  but  has  taken  no  other  steps  to  enforce  her  right. 

VOL.  LIX.  82 


Digitized  by 


Google 


490  MIDDLE  DISTRICT,  1871. 

*  Kuanells  v,  Webber. 

It  is  not  denied  that  this  right  is  an  incumbrance,  and  that  the 
plaintifiF  is  entitled  to  recover  nominal  damages.  The  only  ques- 
tion submitted  to  us  is,  whether  he  is  entitled  to  recover  any  more 
than  nominal  damages,  under  the  state  of  facts  above  recited. 
There  is  a  class  of  cases  where,  in  an  action  for  breach  of  the  cov- 
enant of  warranty  against  incumbrances,  the  whole  injury,  past, 
present,  and  future  may  be  recovered.  There  is  another  class 
where  nominal  damages  only  can  be  recovered.  What  are  the 
grounds  on  which  the  distinction  rests  ? 

The  first  class  of  cases  includes  those  where  there  is  a  right  or 
interest  which  actually  exists  in  or  upon  the  estate  granted,  and  is 
in  fact  and  operation  a  part  of  it,  detracting  from  the  use  or  value 
of  the  possession  of  the  estate.  As  an  easement  of  a  right  of  way 
over  the  land  or  a  life-estate  or  for  a  term  of  years.  These  are  as 
much  an  incumbrance  when  the  deed  is  made  as  they  ever  are,  and 
the  amount  which  they  actually  diminish  the  value  of  the  estate 
can  be  determined  at  once.  An  estate  in  dower  for  life,  after  as- 
signment, would  come  within  this  class  of  cases. . 

There  are  other  cases  where  the  outstanding  incumbrance  may 
or  may  not  become  an  incumbrance  which  impairs  the  value,  by 
being  incorporated  into  it,  and  taking  away  a  portion  of  the  entire 
estate.  Such  as  an  outstanding  mortgage,  or  an  existing  right  of 
dower  unenforced.  The  ^holder  of  the  mortgage  may  never  en- 
force it,  or  his  debt  may  be  paid  by  the  grantor.  The  widow  may 
die  before  her  dower  is  set  out  to  her  in  the  estate.  Great  injus- 
tice might  be  done  if  the  grantee  should  recover  the  whole  amount 
of  the  mortgage  debt,  and  it  should  afterwards  be  collected  of  the 
grantor,  or  if  the  whole  value  of  the  life-estate  of  the  widow 
should  be  allowed,  and  she  should  die  before  assignment  of  such 
estate. 

There  is  another  distinction.  Whep  the  incumbrance  is  of  such 
a  nature  that  it  can  be  computed,  and  the  grantee  can  compel  a  re- 
lease or  restoration  of  the  estate,  free  from  the  incumbrance,  he 
xCannot  recover  beyond  nominal  damages,  until  he  has  paid  the  debt 
4)r  performed  the  condition.     An  outstanding  mortgage  is  a  good 
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illustration  of  this  class  of  cases,  where  payment  or  removal  of 
the  inciunbrance  must  precede  recovery  of  more  than  nominal 


Now  the  right  to  dower  m  the  wife  may  be  considered  as  an 
incumbrance  before  the  death  of  the  husband ;  but  only  nominal 
damages  can  be  recovered.     Porter  v.  Not/es^  2  Greenl.  22. 

After  the  death  of  the  husband  it  is  a  mere  chose  in  action.  1 
Washb.  Real  Prop.  251. 

The  widow  has  no  estate  in  the  land  until  it  is  assigned.  lb. 
Sheafe  v.  O'Neil,  9  Mass.  13. 

It  follows  that  only  nominal  damages  can  be  recovered  in  this 
suit.  The  authorities  are  clear  and  distinct  on  this  point.  Many 
of  them  are  cited  in  the  argument  of  the  defendant's  counsel.  See 
also  DonneU  v.  Thompson^  10  Maine,  170. 

Judgment  for  the  plaintiff 
for  one  dollar  damages. 

Appleton,  C.  J.;  Walton,  Barrows,  and  Danforth,  JJ., 
concurred. 


Charles  B.  Gilman  vs.  Inhabitants  of  Water\^lle. 

Taxes—recovery  of  money  paid  for.    Money  raised  for  illegal  ol^ect    Ticonic 
Bridge.    Soldier^  monument. 

Under  B.  8.  c.  G,  §  114,  a  tax-payer  cannot  in  an  action  for  money  had  and  re- 
ceived, recover  "  any  damages  he  has  sustained,  by  reason  of  the  mistakes, 
errors,  or  omissions,"  of  the  assessors,  coUector,  or  treasurer. 

An  action  nnder  o.  6,  §  114,  to  recover  such  damages  cannot  be  sustained,  when 
it  does  not  appear  that  the  plaintiff  has  paid  more  than  his  tax;  or  more  than 
he  would  have  paid,  if  the  mistakes,  errors,  or  omissions  had  not  occurred;  or 
that  he  has  in  his  person  or  property  suffered  injury  on  that  account. 

Sams  paid  for  extra  interest  as  well  as  those  paid  to  a  **  prosecuting  committee," 
but  not  raised  for  those  purposes  by  a  vote  of  the  town,  cannot  be  deemed  to 
be  included  in  a  tax  and  be  recovered  back  as  being  '*  raised  for  an  illegal  pur- 
pose." 
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Speoial  Laws  of  1864,  c.  889,  wbich  took  effect  after  a  vote  of  the  defendant  town 

to  raise  money  for  the  purpose  of  purchasing  Ticonic  bridge  and  makingit  free, 

made  the  raising  of  the  money  valid. 
The  raising  of  two  thousand  dollars  in  1869,  for  the  purpose  of  erecting  a  sokliera' 

monument,  was  authorized  by  Pub.  La^  of  1866,  c.  19,  incorporated  into  B. 

8.  c.  3,  §  36. 


On  Report. 

Assumpsit  for  money  had  and  received  to  recover  twenty-six 
hundred  and  eighty-three  dollars  and  sixty-four  cents,  "being 
money  collected  of  the  plaintiff  by  the  defendants  under  duress, 
and  paid  by  him  under  protest,  for  taxes  illegally  assessed  or  col- 
lected during  the  years  1864-1869." 

At  the  annual  meeting  of  the  town  in  March,  1864,  the  town 

*'  Voted,  to  raise  the  sum  oi*  four  thousand  dollars,  and  that  the 
same  be  appropriated  for  the  purpose  of  making  that  part  of  Ti- 
conic bridge  free  that  is  within  the  town  of  Waterville,  provided 
that  a  sufficient  sura  be  raised  from  other  sources  to  make  the  whole 
of  said  bridge  free  within  one  year." 

*'  Voted,  thit  the  selectmen  be  instructed  to  pay  the  prosecuting 
committee  of  1862." 

At  the  annual  meeting  in  March,  1869, 

"  Voted,  to  raise  the  sum  of  two  thousand  dollars,  to  be  equally 
divided  between  the  two  associations,  provided  that  the  names  of 
all  the  Waterville  soldiers  who  died  in  the  service  or  by  reason  of 
disease  contracted  or  wounds  received  in  the  United  States,  be  in- 
scribed on  each  monument." 

There  was  evidence  that  the  selectmen  paid  extra  interest  for 
the  loan  of  money,  but  none  that  the  town  ever  raised  any  for  that 
purpose. 

The  remaining  facts  appear  in  the  opinion. 

The  full  court  to  order  such  judgment  as  the  law  and  evidence 
required. 

E.  F.  Webb,  for  the  plaintiff. 

J,  Baker,  for  the  defendants. 


Digitized  by 


Google 


KENNEBEC  COUNTY.  493 

Gilman  v,  Inhabilants  of  Waterville. 

Danforth,  J.  This  is  an  action  against  the  defendant  town, 
for  the  purpose  as  alleged  in  the  declaration,  of  recovering  back 
money  illegally  assessed  and  collected. 

From  the  testimony  as  reported,  we  learn  that  the  illegality  re- 
lied upon,  arises  from  certain  alleged  errors  in  the  warrants  and 
commitments  to  the  collector.  Assuming  the  existence  of  these 
errors,  they  affect  the  authority  of  the  collector  rather  than  the  le- 
gality of  tl\e  assessment.  For  such  errors  no  action  can  be  sus- 
tained against  the  town  except  as  provided  in  R.  S.  c.  6,  §  114. 
Under  that  provision,  if  the  plaintiff  has  suffered  damage  by  reason 
of  the  mistakes,  errors,  or  omissions  of  the  assessors,  collector,  or 
treasurer,  the  tax  is  not  void,  but  he  may  recover  such  damages  in 
an  appropriate  action  against  the  town.  Upon  this  ground  as  a 
basis  for  the  plaintiff's  action,  the  only  question  which  can  arise  is 
that  of  damages.  It  is  not  the  tax  or  any  portion  of  it  as  such, 
which  he  recovers,  but  only  "  damages  he  has  sustained  by  reason 
of  the  mistakes,  errors,  or  omissions  of  such  officers."  To  the 
plaintiff's  success  in  this  action,  upon  this  branch  of  his  case,  there 
appears  to  be  two  insuperable  objections, — 1st,  an  action  for  money 
had  and  received  is  not  an  appropriate  action  in  which  to  settle  a 
question  of  unliquidated  damages  ;  and  2d,  we  are  unable  from  the 
testimony  to  ascertain  that  he  has  suffered  any  such,  or  any  dam- 
ages whatever.  It  appears  that  he  has  paid  his  tax.  It  does  not 
appear  that  he  has  paid  any  more  than  his  tax,  or  any  more  than 
he  would  have  done,  if  such  mistakes,  errors,  or  omissions  had  not 
occurred,  or  that  he  has  in  his  person  or  property  suffered  any  in- 
jury on  that  account. 

The  plaintiff  claims,  also,  to  recover  on  the  ground  that  certain 
sums,  included  in  his  tax,  were  raised  for  an  illegal  object.  If  this 
were  so,  under  the  statute  before  cited,  he  might,  undoubtedly,  re- 
cover in  thb  form  of  action..  But  this  nowhere  appears.  The 
sums  paid  for  extra  interest,  and  to  the  prosecuting  committee, 
were  not  voted  by  the  town  for  that  purpose.  The  town  did,  by 
vote,  raise  a  sum  for  interest.  But  the  sum  was  indefinite,  and  no 
mention  is  made  of  extra  interest,  nothing  in  the  vote  to  indicate 
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that  it  was  to  be  appropriated  for  other  than  legal  interest,  and  ille- 
gality of  purpose  is  not  to  be  presumed. 

An  illegal  voting  of  money  to  be  assessed  is  one  thing.  An 
illegal  payment  of  money  after  it  is  assessed  is  quite  another  thing. 

For  the  former,  if  actually  assessed  and  collected,  an  action  will 
lie  ;  for  the  latter,  another  and  different  remedy  seems  to  have 
been  provided. 

The  four  thousand  dollars. raised  for  the  purpose  of  making  Ti- 
conic  bridge  free,  was  authorized  by  special  act  of  the  legislature, 
approved  March,  22,  1864,  passed  after  the  vote,  but  before  the 
assessment.  The  sum  of  two  thousand  dollars,  voted  for  a  soldiers* 
monument,  was  raised  in  1869,  and  authorized  by  an  act  of  1866, 
c.  19,  incorporated  into  the  R.  S.  c.  3,  §  36.  The  plaintiff  fails  to 
sustain  his  action  upon  either  ground,  and  in  accordance  with  the 
provision  in  the  report  there  must  be 

Judgment  far  the  defendants. 

Appleton,  C.  J. ;  Kent,  Walton,  Dickerson,  and  Barrows, 
JJ.,  concurred. 


James  W.  Bradbury  and  others  vs.  George  Cony. 
Estoppel 

The  parties  owned  adjoining  lots.  The  defendant  building  first,  constrncted  an 
entire  wall  next  the  plaintiffs'  lot  Subsequently  the  plaintiffs  built;  and 
Instead  of  constructing  another  wall  availed  tliemselves  of  the  defendant's, 
and  thereupon  the  parties  submitted  in  writing  the  defendant's  claim  '*  for  pay 
for  building  a  part  of  the  brick  partition  wall,  the  center  line  of  which  is  the 
dividing  line  between  said  blocks,"  to  referees,  who  made  an  award  which  the 
plaintiffs  paid.  In  a  real  action  to  recover  possession  of  the  land  lying  be- 
tween the  center  and  that  portion  of  the  wall  next  the  plaintiffs'  land,  Held^ 
that  the  recital  in  the  submission  did  not  estop  the  defendant  from  showing 
where  the  true  line  is. 
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On  report. 

Writ  of  entry  claiming  to  the  center  of  the  partition  or  divid- 
ing wall  between  the  plaintiffs'  block  and  the  Cony  House,  owned 
by  the  defendant.  The  defendant  claimed  the  dividing  line  to  be 
the  south  side  of  the  wall,  and  disclaimed  all  of  the  demanded 
premises,  except  that  portion  between  the  center  of  the  wall  and 
the  south  side  of  the  same. 

The  plaintiffs,  after  introducing  their  title-deeds,  with  evidence 
tending  to  show  that  the.  demanded  premises  are  the  same  as  de- 
scribed in  their  deeds,  put  in  an  agreement,  award,  and  receipt  of 
the  following  tenor  respectively,  omitting  the  signatures : 

"  It  is  agreed  between  George  Cony  on  the  one  part,  and  James 
W.  Bradbury,  jr.,  in  behalf  of  himself  and  the  other  owners  of  the 
Bradbuiy  &  Smith  block  on  the  other  part,  to  submit  the  claim 
made  by  said  Cony  against  said  Bradbury  and  other  owners  of  said 
Bradbury  &  Smith  block,  for  pay  for  building  a  part  of  the  brick 
partition  wall,  the  center  line  of  which  is  the  dividing  line  between 
said  blocks,  to  the  determination  of  Ailemas  Libbey,  of  Augusta, 
and  Walson  F.  Halle tt,  of  Augusta,  whose  decision  shall  be  final  in 
the  case,  and  each  party  binds  itself  to  abide  thereby." 

"  We,  the  undersigned,  referees  appointed  by  the  agreement  of 
the  parties  as  above,  having  given  the  parties  due  notice  of  tlie 
time  and  place  of  a  hearing,  met  them  at  the  office  of  A.  Libbey, 
in  Augusta,  on  the  8th  day  of  November,  1867,  and  after  hearing 
their  proofs  and  arguments  touching  the  claims  submitted  to  us, 
and  fully  considering  the  same,  award  and  determine,  and  this  is 
our  final  award  and  determination  in  the  premises,  that  the  said 
Bradbury  and  others,  owners,  pay  to  said  Coney  the  sum  of  two 
hundred  and  twenty-five  dollars  and  nine  cents  in  full  for  the  claim 
submitted  to  us." 

"  Received  of  James  W.  Bradbury,  jr.,  two  hundred  and  twenty- 
five  and  nine  one-hundredths  dollars  in  ftiU  payment  of  the  within 
award." 

There  was  annexed  to  the  agreement  an  account  comprising 
the  items  of  the  expense  of  constructing  the  wall,  amounting  to 
f  622.78,  one-half  of  which  the  defendant  claimed  of  the  plaintiffs. 


Digitized  by 


Google 


496  MIDDLE  DISTRICT,  1871. 

Bradbury  v.  Cony. 

The  defendant  offered  evidence  tending  to  show  that  the  south 
line  of  tlie  wall  was  the  true  line  between  the  lots ;  but  the  presid- 
ing judge  intimated  that  the  agreement  and  the  action  of  the  par- 
ties under  it  estopped  the  defendant  from  showing  that  the  center 
of  the  wall  was  not  the  true  line ;  and  thereupon  this  case  was 
taken  from  the  jury  and  reported  to  the  full  court. 

If  the  defendant  was  not  estopped  from  showmg  that  the  center 
of  the  wall  was  not  the  true  line,  the  case  to  stand  for  trial. 

J.  W.  Bradbury^  jr.^  for  the  plaintiffs. 

On  the  nature  of  estoppel.  2  Pars,  on  Cont.  787,  793  ;  Piper 
V.  Q-ilman^  49  Maine,  149 ;  1  Greenl.  on  Ev.,  §  207 ;  Kinney  v. 
Farnsworihy  17  Conn.  356 ;  Wallis  v.  TruesdaUy  6  Pick.  455 ; 
Freeman  v.  Coohe^  21  H.  &  G.  653 ;  Piper  v.  Oilman^  49  Mame, 
149 ;  Wood  V.  Pennell^  51  Maine,  52 ;  Stanwood  v.  McLellan^  48 
Maine,  275 ;  2  Smith's  Lead.  Ca.s.  531,  532 ;  Hatch  v.  Kimball,  16 
Maine,  146  ;  Colby  v.  Norton^  29  Maine,  412  ;  Copeland  v.  Cope- 
land^  28  Maine,  539 ;  Rangely  v.  Spring^  28  Maine,  135. 

It  applies  to  real  estate.  Brown  v.  Wheeler^  17  Conn.  345  ; 
Lindsey  v.  Springer^  4  Han.  547 ;  2  Pars,  on  Cont.  796  n. 

The  written  agreement  fixed  the  division  line.  It  is  certain, 
definite.  The  parties  acted  on  the  agreement.  Plaintiffs  paid,  de- 
fendant received  the  amount  awarded. 

The  items  of  the  account,  exclude  all  idea  of  the  defendant's 
claim  of  the  whole  wall  or  of  land  under  it.  Thev  are  a  clear 
recognition  of  the  plaintiffs'  right  to  the  center  of  the  wall. 

J.  Baker^  for  the  defendant,  contended  inter  alia^ 
That  it  was  solely  the  brick  wall  that  was  submitted,  and  the 
referees'  award  relates  to  that  only*  No  element  of  land  was  in 
contemplation.  By  the  reference,  award,  payment,  and  receipt, 
the  plaintiffs  purchased  half  the  brick  wall,  and  the  defendant  is 
estopi>ed  to  deny  it.  Thus  far  his  acts  and  admission  go  and  no 
further.  As  incident  to  the  wall,  the  plaintiffs  also  acquired  an 
irrevocable  license  for  the  wall  to  rest  on  the  defendant's  cellar 
wall  and  land,  so  long  as  the  wall  shall  stand,  and  may  be  protected 
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by  injunction.  2  Pars,  on  Cont.  796,  note  q;  1  Story's  Eq.  Jur. 
§  388 ;  Miller  v.  FlaU,  6  Duer,  272 ;  Batckelder  v.  Sanborn,  4 
Foster,  480  ;  E.  J.  Co.  v.  Vincmb,  2  Atk.  83. 

The  recital  was  not  in  a  deed.  Nor  was  the  land  the  subject- 
matter  of  the  reference,  and  could  have  had  no  influence  on  the 
plaintiffs.  It  is  but  a  parol  admission,  open  to  explanation  on  the 
question  of  title. 

It  is  no  estoppel,  as  both  parties  had  some  means  of  knowing 
the  true  line. 

To  constitute  an  estoppel  there  must  be  some  secret  knowledge 
on  the  part  of  the  defendant,  not  known  to  the  plaintiffs,  and  not 
open  to  them  with  reasonable  diligence,  willfully  withheld  by  the 
defendant,  so  as  to  amount  to  a  deception  and  fraud  on  liis  part. 
Gray  v.  BartleU,  20  Pick.  186, 193  ;  2  Washb.  on  Real  Prop.  460, 
461;  Wilton  v.  Harwood,  23  Maine,  131;  IHtus  v.  3/or«€,  40 
Maine,  348,  353,  354,  355  ;  Angel  v.  Martin,  7  Barb.  409. 

Nor  is  there  any  evidence  from  the  papers  that  the  defendant 
knew  that  his  land  extended  beyond  the  centre  of  the  wall.  If  he 
understood  the  meaning  of  the  language  in  the  submission,  he 
supposed  the  center  was  his  line.  If  the  defendant  acted  under  a 
misapprehension,  and  has  inadvertently  and  innocently  made  an 
admission  prejudicial  to  his  rights,  he  shall  not  be  estopped  thei'eby. 
Tolman  v.  Sparhawk,  5  Met.  475,  476,  477 ;  Brewer  v.  B.  ^  W. 
It.  R.  Co.,  6  Met.  478,  483  ;  1  Story's  Eq.  Jur.  §§  386,  388. 

But  if  the  papers  and  proceedings  constitute  an  estoppel,  the 
plaintiffs  are  not  entitled  to  judgment,  but  the  case  must  be  remitted 
for  trial. 

For  by  an  estoppel,  the  legal  title  does  not  pass  from  the  original 
owner  to  the  party  claiming  the  estoppel,  but  it  remains  in  the 
former. 

The  legal  title  is  not  lost,  but  a  court  of  equity  will  not  permit 
the  owner  to  prejudice  an  innocent  party  by  asserting  it.  2  Pars, 
on  Cont.  796,  note  q ;  Miller  r.  Piatt,  6  Duer,  272 ;  Batckelder 
V.  Sanborn,  sup.;  E.  J.  Co.  v.  Vincent,  9up. 
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Tapi.ey,  J.  A  controversy  having  arisen  concerning  the  pay- 
ment of  the  expense  incurred  in  the  construction  of  a  wall  standing 
between  a  block  of  the  plaintiffs  and  the  Cony  House,  the  plaintiffs 
and  defendant,  in  writing  agree  to  submit  the  claim  made  to  the 
determination  of  two  persons  named.  The  persons  named  decided 
the  claim,  awarded  that  which,  in  their  judgment,  was  due.  In 
the  writing,  submitting  this  claim  to  arbitration,  is  a  statement, 
that  the  center  line  of  the  wall  is  the  dividing  line  between  said 
blocks.  For  the  purposes  of  the  hearing  upon  that  claim,  the  fact 
thus  recited  must  be  taken  as  true. 

Beyond  this  it  was  not  conclusive  evidence  of  the  feet.  In  any 
other  controversy,  arising  between  the  parties,  when  relevant  to 
the  issue  raised,  this  recitation  would  be  evidence  for  the  Consider- 
ation of  the  tribunal  investigating,  of  greater  or  less  weight,  ac- 
cording to  other  circumstances  proved.  It  is  not  an  instrument  of 
conveyance,  and  of  itself  is  inoperative  by  way  of  transfer.  It  is 
but  an  admission  of  a  party  made  in  a  particular  case,  and  does  not 
affect  the  ownership  of  the  fee  in  the  land.  The  result  in  this  par- 
ticular would  be  the  same  whether  we  limit  the  word  "  block,"  to 
the  structure  raised  upon  the  earth,  or  extend  its  significance  so  as 
to  embrace  the  building  and  the  land  under  it. 

The  action  of  the  parties  under  this  agreement  to  refer,  was  to 
determine  the  joint  contribution  in  the  payment  of  the  cost  of  the 
construction  of  it.  This  could  have  no  effect  to  pass  the  fee.  That 
must  be  accomplished  by  deed,  or  levy,  or  devise  duly  made  and 
executed.  The  joint  ownership  of  tlie  wall,  or  joint  contribution 
in  its  construction,  is  nowise  inconsistent  with  the  idea,  that  the  fee 
in  the  land  under  it,  rests  solely  in  either  of  the  part-owners  of  the 
wall.  It  may  be  resting  upon  the  land  by  license  of  some  kind 
from  the  owner  of  the  soil. 

The  report  presents  for  our  consideration  only  the  agreement  to 
refer,  and  the  acts  of  the  parties  under  it.  With  the  anterior  acts  of 
the  parties  we  now  have  no  concern.  Whether  all  or  any  of  them 
may,  or  may  not,  have  created  an  easement  in  fevor  of  the  owners 
of  the  wall  for  some  length  of  time,  is  not  necessary  to  decide.     The 
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fee  remains  unaffected  by  these  acts,  and  the  estoppel,  by  way  of 
recitation  in  the  agreement,  does  not  extend  beyond  the  case  in 
which  it  was  made. 

The  existence  of  an  easement  on  the  land,  if  found,  would  con- 
stitute no  bar  to  the  right  of  the  owner  of  the  fee  to  recover  on  a 
writ  of  entry.     Blake  v.  Sam^'  63  Maine,  430. 

Under  tlie  agreement  of  the  parties,  the  entry  must  be. 

Case  to  stand  for  trial. 

Kent,  Dickerson,  and  Barrows,  JJ.,  concurred. 

Appleton,  C.  J.,  signified  his  concurrence  as  follows : 

Appleton,  C.  J.  I  concur  in  the  views  of  Mr.  Justice  Tapley. 
The  agreement  to  refer  conveys  no  title  to  thefee.  It  does  not  pur- 
port so  to  do  directly.  Neither  does  it  by  estoppel.  The  defendant, 
notwithstanding  the  reference  and  award,  may  show  where  the  true 
line  is.  If  the  plaintiffs  fail  to  recover,  it  is  not  perceived  that  it  can 
affect  their  rights  to  the  use  and  enjoyment  of  the  wall  between  their 
store  and  that  of  the  defendant.  If  the  title  should  be  found  to  be 
in  the  defendant,  he  would  hold  the  fee  subject  to  the  plaintiff's 
easement,  and  a  court  of  equity  would  enjoin  him  from  interfering 
with  the  rights  to  the  use  of  the  waU,  for  which  the  plaintiffs  have 
paid  a  full  consideration. 
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Samuel  H.  Sawyer  vs,  Ann  H.  Fernald  and  trustee. 
Promissory  note. 

The  defendant's  husband  borrowed  fourteen  hundred  dollars  of  the  plaintiff,  for 
which  he  then  K&ve  his  promissory  note,  and,  at  the  same  time  agreed,  to  pro' 
cure  a  good  additional  signer  the  next  .day.  Eighteen  months  afterwards,  in 
the  sick-room  of  the  husband  where  he  was  confined  to  his  bed  in  his  last 
sickness,  and  four  days  prior  to  his  death,  the  defendant,  without  receiving 
any  consideration  therefor,  in  the  absence  of  the  plaintiff,  in  ignorance  of  her 
husband's  agreement,  but  at  his  request,  placed  her  name  upon  the  back  of  the 
note.    In  an  action  on  the  note  against  her,  Heldf  That  she  was  not  liable. 

O^  liXCEPTiONS  to  the  ruKngs  of  Goddard,  J.,  of  the  superior 
court  for  this  county. 

The  case  was  reported  by  Justice  Goddard  as  follows : 

"AssuMPsrr,  commenced  June  26,  1869,  entered  at  the  Sep- 
tember term,  and  tried  by  the  justice,  without  the  intervention  of 
a  jury,  at  the  November  term,  subject  to  exceptions  in  matters  of 
law.    Ad  damnum  $3,000.    Plea,  the  general  issue. 

*'  Suit  on  a  note  for  $1,400,  dated  September  3,  1867,  signed  by 
defendant's  husband  on  that  day,  with  defendant's  name  written  on 
the  back,  March  23,  1869,  four  days  before  the  death  of  defend- 
ant's husband. 

"  I  find,  as  matter  of  fact,  that  defendant  so  wrote  her  name  in 
plaintiff's  absence,  at  her  husband's  request,  in  his  sick-room,  where 
he  was  coiifined  to  his  bed  in  his  last  sickness ;  that  she  received 
no  consideration  from  plaintiff  or  her  husband,  or  other  person, 
then,  or  at  any  time ;  that  she  had  no  knowledge  of  any  considera- 
tion received  by  her  husband,  at  that  time  or  at  any  time,  for 
her  signature,  or  of  any  agreement  or  understanding  between  her 
husband  and  plaintiff,  at  the  time  the  note  was  made,  that  her 
name  or  any  name  was  to  be  furnished  plaintiff  on  said  note.  I 
also  find  as  fact  that  the  note  was  delivered  by  defendant's  husband 
to  plaintiff  on  the  day  of  its  date,  and  that  the  $1,400  was  then  de- 
livered by  plaintiff  to  defendant's  husband,  and  that  plaintiff  and 
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defendant's  husband  continued  to  live  in  Portland  until  the  death 
of  the  latter. 

"  In  addition  to  the  foregoing  findings  of  fact,  plaintiff's  attorney- 
contended  that  the  evidence  of  plaintiff  showed,  that  at  the  time 
defendant's  husband  applied  for  the  money  and  afterwards  when 
the  note  was  made,  and  the  money  delivered  to  him,  he  agreed 
and  promised  to  obtain  some  good  name  in  addition  to  his  own, 
that  the  note  being  made  late  at  m'ght,  he  then  agreed  to  procure 
the  name  the  next  day ;  that  plaintiff  did  not  accept  the  note  as  com- 
plete without  such  additional  name,  and  never  so  received  it  or 
waived  his  claim,  but  applied  repeatedly  during  the  ensuing  eight- 
een months,  to  defendant's  husband  for  such  name,  and  that  de- 
fendant's name  was  finally  obtained  by  her  husband  in  fiilfillment 
of  said  original  agreement  between  her  husband  and  plaintiff,  and 
by  plaintiff  accepted  as  such. 

*'  Without,  at  this  time,  determining  this  last  question  of  fact  con- 
tended for  by  phuntiff,  I  rule,  as  matter  of  law,  that  it  is  immate- 
rial, because 

"  I.  That  a  person  other  than  a  payee,  writing  her  name  on  the 
back  of  a  note  eighteeh  months  after  the  time  of  the ,  makins:  and 
delivery  thereof,  is  not  liable  to  pay  it,  in  the  absence  of  proof  of 
any  consideration  moving  between  the  parties  within  the  knowl- 
edge of  such  person  so  writing  her  name. 

"  II.  That  even  if  there  had  been  an  agreement  between  the 
maker  and  the  payee  before  and  at  the  time  of  the  making  and  de- 
delivery  of  the  note  to  the  payee,  and  the  receipt  of  its  amount  in 
money  by  the  maker,  that  *  a  name  should  be  by  the  maker  ob- 
tained the  next  day,  and  although  the  payee  might  aver  that  he 
did  not  accept  the  note  as  complete  without  such  name,  but  insist- 
ed thereon  for  eighteen  months,  wid  at  the  end  thereof  the  maker 
obtained  a  name  in  ftilfillment  of  his  original  promise  (so  far  as  it 
could  be  fulfilled  after  that  lapse  of  time),  and  the  payee  accepted 
the  name  in  fulfillment  thereof,  yet,  if  all  these  facts  were  unknown 
to  the  person  so  writing  her  name,  at  the  end  of  the  eighteen 
months,  without  consideration,  she  is  not  liable  to  pay  said  note. 
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''  III.  In  other  words,  the  ground  on  which  I  hold  that  defendant 
is  in  no  event  liable  is,  that  at  the  time  she  wrote  her  name  on  the 
back  of  the  note,  there  was  no  consideration,  either  of  benefit  to 
her  or  to  her  husband,  or  of  injury  to  plaintiff,  the  full  considera- 
tion for  which  the  note  was  given  having  been  fiiUy  executed  by 
the  delivery  of  tlie  money  by  the  plaintiff  to  her  husband  eighteen 
months  previous." 

The  justice  found  the  defendant  did  not  promise ;  and  the  plain- 
tiff alleged  exceptions. 

A.  J.  Swaaey  ^  Son^  for  the  plaintiff. 

McCobb  ^  Exng^bury^  for  the  defendant. 

Appleton,  C.  J.  On  the  3d  September,  1867,  the  husband  of  the 
defendant  borrowed  of  the  plaintiff  fourteen  hundred  dollars,  for 
which  he  then  gave  his  promissory  note.  The  note  and  the  money 
were  delivered  on  that  day.  The  maker  of  the  note  at  the  same 
time  agreed  to  procure  an  additional  signer  the  next  day. 

On  23d  March,  1869,  four  days  prior  to  the  death  of  her  husband, 
the  defendant,  at  his  request  and  in  the  absence  of  the  plaintiff  and 
without  receiving  any  consideration  therefor  from  any  one,  and  in 
ignorance  of  her  husband's  agreement,  placed  her  name  upon  the 
back  of  the  note. 

The  defendant  was  no  party  to  the  note  in  its  inception.  She 
has  received  no  consideration  whatever  for  her  signature.  Where 
one  indorses  his  name  in  blank  on  a  promissory  note  several  weeks  af- 
ter it  is  given,  he  is  not  liable  as  an  original  promisor.  Mecomey  v. 
Stanley^  8  Gush.  85.  One  who  signs  as  original  promisor,  a  note 
which  has  already  been  delivered  and  accepted,  is  not  liable  there- 
on without  independent  proof  of  a  new  consideration.  Oreen  v. 
Shepherd^  5  Allen,  688.  A  guaranty  of  the  payment  of  a  preexist- 
ing note,  when  the  only  consideration  is  a  past  benefit  or  favor  con- 
ferred, and  withoutanyd  esign  or  expectation  of  remuneration,  is 
without  valuable  consideration,  and  cannot  be  enforced.  Ware  v. 
AdamSj  24  Maine,  177.     A  guaranty  of  a  note  made  more  than  a 
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year  after  its  date,  and  without  consideration  was  held  void  in 
White  V.  Field,  30  Vt.  338. 

A  person  not  a  party  to  a  promissory  note  is  liable,  who  after  its 
delivery  to  the  payee  places  his  name  upon  it  in  pursuance  of  an 
agreement  made  by  him  with  such  payee  before  the  making  of 
the  note.  Leonard  v.  Wilkes,  36  Maine,  265 ;  Klein  v. '  Currier, 
14  111.  237.  But  in  such  case  he  is  held,  because  his  signature  is 
only  in  fulfillment  of  his  previous  agreement,  upon  the  faith  of 
which  the  loan  was  made  for  which  the  note  was  given.  But  in 
the  present  case,  the  defendant  had  made  no  previous  promise. 

Nor  does  the  alleged  agreement  on  the  part  of  the  maker,  if  bind- 
ing, to  procure  an  additional  signer  the  next  day,  alter  the  legal 
rights  of  the  defendant.  She  was  ignorant  of  the  existence  of  such 
agreement.  It  was  already  broken.  The  plaintiff  was  not  present 
and  did  not  discharge  tlie  husband  from  his  liability  for  a  breach  of 
this  agreement,  nor  could  it  be  known  that  he  would.  The  agree- 
ment being  broken,  and  the  liability  of  the  husband  for  its  breach 
remaining  undischarged  when  her  signature  was  aiExed  to  his  note, 
the  plaintiff"  parting  with  nothing  and  the  defendant  receiving  noth- 
ing, it  requires  keen  vision  to  see  in  what  the  consideration  was  in 
the  way  of  loss  to  the  plaintiff"  or  gain  to  the  defendant,  for  her 
placing  her  name  on  the  back  o£  the  note.  If  there  was  no  consid- 
eration whatever,  she  must  be  discharged. 

The  judge  finds,  as  matter  of  fact,  that  the  note  was  delivered, 
and  the  money  paid  at  its  date.  His  intimation  that  it  was  imma- 
terial whether  the  plaintiff"  had  accepted  the  note  or  not,  was  upon 
a  state  of  facts  found  by  him  not  to  exist,  and  is  of  no  importance. 
The  delivery  of  the  note,  and  the  payment  of  it,  was  not,  upon  any 
condition,  to  be  void,  if  such  condition  was  not  performed. 

Exceptions  overruled. 

Kent,  Dickerson,  and  Tapley,  JJ.,  concurred. 
Cutting,  J.,  concurred  solely  on  the  ground  that  the  wife  could 
not  be  surety  for  her  husband. 
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'       m  I.I.  Ill -I. ..-■.,  I  I  m 

Monmouth  Mutual  Fire  Ins.  Co.  vi.  J.  Henry  Lowlll, 

Mutual  insurance  company—asdessment  of. 

The  charter  of  a  mutual  fire  insurance  company  provided  that  the  directors  shall 
settle  and  determine  losses  or  damages  to  be  paid  by  the  sereral .members  of 
the  company,  as  their  respective  proportions  thereof,  A  majority  of  the  di- 
rectors voted  to  assess  **  a  sum  not  exceeding  $18,000«  to  meet  the  losses  and 
expenses  incurred  fh)m  Oct.  14, 1867,  to  Oct  14, 1869,*'  and  appointed  a  minor- 
ity thereof  a  committee  to  make  the  assessment,  who  thereupon  made  it 
in  a  less  sum.  Held,  That  the  sum  of  the  assessment,  not  having  been  fixed 
by  a  majority  of  the  directors,  was  illegal. 

On  report. 

The  case  is  sufiSciently  stated  in  the  opinion. 

a.  0.  Bearij  for  the  plaintiffs. 

A.  Idbbey^  for  the  defendant. 

Appleton,  C.  J.  This  is  an  action  of  assumpsit  upon  the  de- 
fendant's note,  given  for  the  premkim  on  a  policy  issued  by  the 
plaintiflf  corporation  to  him  upon  his  application  therefor. 

The  plaintiffs'  right  to  recover  depends  upon  the  validity  of  cer- 
tain assessments  which  they  claim  to  have  been  legally  made* 

By  the  eighth  section  of  their  charter,  the  directors  of  the  com- 
pany "  shall,  after  receiving  notice  of  any  loss  or  damage  by  fire, 
jB««wtained  by  any  member,  and  ascertaining  the  same,  settle  and 
determine  the  same  to  be  paid  by  the  several  members  thereof,  as 
their  respective  proportions  of  such  loss,  and  publbh  the  same  in 
such  manner  as  they  shall  see  fit,  or  as  the  by-law  shall  have  pre- 
scribed," etc. 

The  amount  of  a  loss  or  of  losses  is  to  be  a  fixed  and  definite 
sum.  That  sum  is  to  be  determined  by  the  directors.  It  must 
obviously  be  a  sum  certain,  else  it  will  be  impossible  to  ascertain 
the  "  respective  proportions  "  of  the  loss  or  losses  which  the  other 
members  of  the  company  are  to  pay. 
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At  a  meeting  of  the  board  of  directors,  liolden  911  10th  Sept., 
1869,  at  which  a  majority  of  the  board  were  present,  it  was  "  voted, 
to  make  the  fifteenth  assessment  upon  the  premimn  notes  of  the 
members  of  the  first  class,  in  a  smn  not  exceeding  eighteen  thou- 
sand dollars,  to  meet  the  losses  and  expenses  incurred  by  said  class 
from  Oct.  14, 1867,  to  October  14, 1869." 

At  the  same  meeting  two  of  the  directors,  the  board  consisting 
of  five,  were  appointed  a  committee  "  to  make  the  fifteenth  assess- 
ment upon  the  premium  notes  of  the  first  class."  This  committee, 
consistmg  of  John  May  and  Augustus  Sprague,  proceeded  to  make 
an  assessment  to  the  amount  of  $15,047.49  "  upon  the  premium 
notes  of  the  members  of  said  company,  each  one  his  respective 
proportion  thereof  set  do\vn  "  in  the  record  of  assessment,  which 
was  signed  by  them  as  assessing  committee. 

The  sum  to  be  assessed  must  be  fixed  by  the  directors,  or  a  ma- 
jority of  their  number.  This  was  never  done.  A  mmority  had 
no  right  to  determine  the  sum.  This  they  undertook  to  do.  Their 
charter  gave  no  such  authority  to  a  minority,  and  the  directors  could 
not  legally  delegate  such  authority  to  them.  The  directors  having 
never  settled  and  determined  the  sum  to  be  assessed  to  meet  losses, 
the  assessment  was  without  authority  and  void. 

Plaintiff  nonmit. 

Kent,  Walton,  Dickerson,  Barrows,  and  Danforth,  JJ., 
concurred. 


Joshua  G.  Wing,  administrator,  vs.  Joshua  G.  Andrews. 

Nominal  party — who  ia  JioL    Witness — defaulted  cchdefendant  not  competent 

at  common  law. 

Wben  a  promUsory  note  belongs  to  and  is  saed  for  the  benefit  of  an  intestate 
estate  in  the  name  of  tbe  administrator,  the  plaintiff  cannot  be  deemed  a 
nominal  party  within  the  third  clause  of  B.  S.  c.  S2,  §  87|  Tchetber  the  proceeds 
finally  go  to  pay  the  debts  of  the  estate  or  to  the  plaintiff  as  heir  at  law  of 
the  intestate. 
VOL.   LTX.  33 
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Wing  V.  Andrews. 

In  an  action  on  a  joint  and  several  promissory  note,  against  a  principal  and 
surety,  the  defaulted  principal  is  not  a  competent  witness,  at  common  law,  for 
the  surety  to  prove  that  after  the  note  became  due,  the  payee  for  a  valuable 
consideration  paid  by  the  principal,  extended  its  time  of  payment,  without 
the  knowledge  or  consent  of  the  surety. 


On  report. 

Assumpsit  on  a  promissory  note,  signed  by  Joshua  G.  Andrews 
and  Marcellas  Steward,  surety,  of  the  following  tenor : 

"  S300.00.  North  Anson,  Maine,  Aug.  10,  1863. 

For  value  received,  I  promised  to  pay  Jabez  Wing,  or  order, 
three  hundred  dollars,  in  one  year  from  date,  and  interest." 

The  note  bore  the  following  indorsement : 
"  Joshua  Wing,  administrator  of  estate  of  Jabez  Wing." 
Joshua  Wing  was  administrator  on  the  estate  of  Jabez  Wing, 
and  was  his  fether. 

The  principal  was  defaulted.  The  surety  pleaded  the  general 
issue  and  brief  statement  "  that  the  plaintiff's  intestate  does  not 
own  the  note  in  suit,  but  long  since  sold  and.  indorsed  over  said 
note  to  one  Simon  Wing,  who  now  owns  the  €ame  ;  and  that  said 
deceased,  in  his  life-time,  after  said  note  became  due,  without  the 
knowledge  or  consent  of  said  Marcellus  Steward,  who  was  surety 
therein,  for  a  valuable  consideration  paid  by  Joshua  G.  Andrews, 
the  principal  in  said  note,  extended  the  time  of  payment  thereof ; 
and  that  at  the  time  the  note  became  due  said  principal  had  suffi- 
cient property  to  pay  the  same,  if  payment  thereof  had  then  been 
enforced,  but  since  that  time  he  has  become  worthless." 

It  appeared  that  an  action  was  commenced  on  this  note  in  the 
name  of  Simon  Wing,  brother  of  the  deceased  and  son  of  the  plain- 
tiff, and  returnable  in  this  county,  ai  the  September  term,  1869 ; 
that  it  was  tried  at  the  September  term,  1870,  when  the  jury  disa- 
greed ;  that  the  present  plaintiff  and  the  said  Simon  were  both 
witnesses  for  the  plaintiff  in  that  action ;  that  after  the  trial,  the 
plaintiff  in  that  action  became  nonsuit. 

Simon  Wing,  called  by  the  plaintiff,  testified  substantially,  That 


Digitized  by 


Google 


SOMERSET  COUNTY.  507 

B ' 

"Winif  V.  Andrews. 

the  indorsement  is  his  handwriting,  placed  there  at  the  time  it  was 
left  with  an  attorney  for  collection,  at  his  suggestion,  without  any 
authority  of  his  father ;  that  witness  never  had  any  interest  in  the 
note ;  that  his  father  owned  it  so  far  as  witness  knew,  he  being 
administrator  of  brother's  estate ;  that  witness'  father  saw  the  in- 
dorsement at  the  other  trial  and  did  not  object  to  it,  but  suffered 
the  suit  to  go  on ;  and  that  the  note  was  handed  to  witness  for  col- 
lection. 

The  defendant  introduced  Ae  indorsement,  through  which  a 
pencil  mark  was  drawn  by  the  plaintiff's  counsel,  in  the  presence 
of  the  defendant's  counsel,  after  the  commencement  of  the  trial. 

f7.  S.  Abbotty  for  the  plaintiff. 

J.  Baker  ^  «7".  J.  Parlin^  for  the  defendant. 

"  For  value  received  I  promise  to  pay,"  makes  a  joint  and  several 
note,  so  that  judgment  can  go  against  the  defaulted  principal,  though 
the  surety  should  be  discharged.  Woodman  v.  Ware^  87  Maine, 
663 ;  Chaffee  v.  Jone9,  19  Pick.  260-264 ;  Cobum  v.  Ware,  25 
Maine,  350.  Bradlee,  the  defaulted  principal,  would  not,  therefore, 
be  swearing  himself  out  of  court  at  the  same  time  with  the  surety. 

Nor  could  his  testimony  afiect  the  amount  of  damages  against 
himself. 

The  de&ulted  principal's  interest  is  balanced,  and  hence  cannot 
be  excluded  on  account  of  interest. 

The  defaulted  principal  is  not  offered  to  prove  fects  showing  the 
note  void  at  its  inception ;  but  simply  to  prove  that  by  subsequent 
facts  the  surety  had  been  released. 

Nor  is  he  incompetent  merely  because  he  was  originally  a  party 
to  the  suit.  He  is  no  longer  in  fact  or  in  substance  a  party.  The 
case  is  fully  ended  as  to  him,  he  raises  no  issue  and  files  no  pleav. 
The  surety  files  a  plea  on  his  own  several  promise,  and  that  issue 
alone  is  joined. 

Defaulted  defendants  in  torts  are  now  competent  witnesses. 

In  an  action  on  a  joint  and  several  note  against  principal  and 
surety,  the  defaulted  principal  is  a  competent  witness  for  the  con- 
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testing  surety  to  prove  tliat  by  transactions  subsequent  to  the  incep- 
tion of  the  note,  the  surety  has  been  released.  1  Greenl.  on  Ev., 
§§  355,  856,  367,  860 ;  Chaffee  v.  Jonety  19  Pick.  260  ;  BradUe  r. 
Need,  16  Pick.  601. 

Appleton,  C.  J.  The  note  in  suit  is  payable  to  Jabez  Wing, 
or  order.  Upon  his  decease,  the  plaintiff,  his  father,  was  appointed 
administrator. 

The  question  presented  for  determination  is  whether  the  plain- 
tiff is  a  nominal  party  within  the  third  clause  of  R.  S.  1871,  c.  82, 
§87. 

If  the  note  belonged  to  the  estate  of  thp  son,  the  plaintiff  can- 
not be  regarded  as  a  nominal  party,  unless  we  hold  all  administra- 
tors nominal  parties,  and  it  is  not  pretended  that  such  is  the  law. 
The  money,  when  collected,  would  belong  to  the  estate  which  the 
plaintiff  is  administering.  It  would  be  a  part  of  its  assets  to  be 
administered  according  to  kw.  It  may  be  needed  for  the  payment 
of  debts.  If  it  constitutes  the  whole  estate,  a  part  of  it  would  be 
required  to  meet  the  charges  of  administration  and  funeral  expenses. 
Upon  the  settlement  of  the  estate,  it  may,  in  part  or  in  whole,  by 
the  final  order  of  distribution,  become  the  fidJier's  as  heir  at  law. 
But  until  such  order,  the  plaintiff  holds  the  note  or  the  money  re- 
ceived therefrom  in  hie  representative  capacity,  and  not  as  heir  at 
law.  Unless,  therefore,  we  hold  all  administrators  as  nominal  par- 
ties, the  present  plaintiff  is  not  one,  if  the  note  in  question  was  part 
of  the  estate  of  the  son. 

It  is  argued  that  the  title  to  the  note  was  in  the  father  before  the 
death  of  the  son.  But  such  is  not  shown  to  be  the  case.  It  was 
not  indorsed  by  the  son.  It  is  not  proved  to  have  been  delivered 
by  him  to  the  father.  Simon  Wing,  in  his  testimony,  speaking  of 
the  father's  ownership,  manifestly  refers  to  him  as  holding  the  prop- 
erty as  administrator.  "He  is  administrator  of  my  brother's 
estate.  He  owns  the  property  left  by  my  brother."  There  is  no 
evidence  tending  to  show  that  the  &ther  had  in  any  way  acquired 
a  title  to  the  note  before  the  death  of  the  son.     Nor  does  the  de- 
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fendant,  in  his  plea,  allege  any  such  fact.     It  assei*ts  title  to  have 
been  in  Simon  Wing,  a  fact  which  the  entire  evidence  disproves. 

It  seems  that  Simon  Wing,  having  received  the  note'  for  collec* 
tion,  indorsed  the  name  of  the  plaintiff  thereon,  and  commenced  a 
suit  in  his  own  name.  If  the  indorsement  was  unauthorized,  it 
would  be  of  no  avail.  If  sanctioned  by  the  father,  the  legal  title 
would  be  in  the  indorsee,  but  the  equitable  title  would  be  in  the 
plaintiff,  for  whose  benefit  the  indorser  undertook  its  collection. 
If  the  money  had  been  collected  by  Simon  Wing,  it  would  have  be- 
longed to  the  father  as  administrator,  and  must  have  been  accounted 
for  by  him  as  part  of  the  assets  of  the  estate. 

Instead  of  collecting  it,  Simon  Wing  struck  out  the  indorsement 
and  delivered  the  plaintiff  his  own  note,  thus  reinvesting  him  with 
the  legal  title,  the  equitable  having  remained  in  him.  The  note 
is,  therefore,  as  much  a  part  of  the  estate  as  it  ever  was,  and  the 
plaintiff,  in  his  representative  capacity,  is  bound  to  account  for  it 
as  such. 

The  testimony  upon  which  the  defense  rests  is  that  the  plaintiff's 
intestate,  without  the  knowledge  or  consent  of  Steward,  the  surety 
for  a  valuable  consideration,  extended  the  time  of  payment  of  the 
note.  The  evidence  proposed  is  the  testimony  of  the  defendant 
as  to  a  contract  to  which  the  deceased  was  a  party  and  as  to 
which  his  statements  cannot  be  had.  To  guard  against  this,  the 
legislature  specially  enacted  that  where  one  of  the  parties  sues  as 
executor  or  administrator,  the  adverse  party  is  not  a  witness,  except 
when  the  party  suing  in  a  representative  capacity  is  a  nominal 
party,  that  is,  when  the  funds  derivable  from  the  suit  do  not  belong 
to  the  estate,  but  do  belong  to  some  individual  to  whom  the  demand 
in  suit  had  been  assigned,  and  who  is  compelled,  by  the  rules  of 
law,  to  prosecute  in  the  name  of  the  administrator.  But  this  plain- 
tiff is  not  a  nominal  one,  for  he  prosecutes  for  the  benefit  of  the 
estate,  and  it  matters  not  whether  the  fiinds  collected  belong  to  the 
estate  for  the  payment  of  its  debts  or  to  him  as  the  heir  at  law  of 
his  son. 

The  defaulted  principal  is  not  a  witness  at  common  law.    By  its 
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rules  his  position  as  party  to  the  record  precludes  his  testifying, 
notwithstanding  he  may  be  without  interest.  Oilman  v.  Bowden^ 
12  Maine,*  412 ;  Kennedy  v.  NileB^  14  Maine,  54. 

Judgment  for  plaintiff. 

Kent,  Walton,  Barrows,  and  Dan  forth,  J  J.,  concurred. 


Timothy  Eaton  vs.  David   H.  Corson. 
Equitable  owner  of  promissory  note — declaration  of  admissible. 


The  payee  of  the  negotiable  promissory  note  in  suit,  indorsed  and  delivered  it 
nearly  three  years  after  its  maturity  to  her  son,  who  sold  and  delivered  it  to 
the  plaintiff.  The  money  for  which  the  defendant  gave  the  note  was  sent  by 
the  son  to  his  mother.  The  plaintiff  offered  evidence  tending  to  prove  that- 
the  money  was  the  son's,  and  loaned  as  his  to  the  defendant,  the  mother 
taking  the  note  in  her  name,  simply  as  his  .trustee,  which  the  defendant  de- 
nied, and  offered  evidence  tending  to  prove  that  the  son  sent  the  money  to  his 
mother  in  part-payment  for  a  place  owned  by  her,  which  she  was  to  convey 
to  him  when  paid  for;  that  the  money  was  delivered  to  the  defendant  by  her, 
to  be  allowed  in  redemption  of  the  place  on  which  she  and  her  husband  lived, 
but  the  title  to  which  was  in  the  defendant;  that  the  note  was  to  be  given  up 
when  the  defendant  delivered  the  deed  to  her,  which  was  subsequently  done; 
that  the  note  was  duly  reckoned  and  surrendered  in  the  settlement,  but  acci- 
dentally or  otherwise  carried  away  among  other  papers.  The  son  was  not 
called  as  a  witness;  but  the  defendant  offered  to  prove  his  declarations  made 
prior  to  his  delivery  of  the  note  to  the  plaintiff  that  the  note  had  been  paid. 
Heldf  that  the  evidence  was  admissible. 


On  exceptions. 

The  case  is  stated  in  the  opinion. 

J.  S.  Abbott^  for  the  plaintiff. 

J.  H.  Webster^  for  the  defendant. 
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Barrows,  J.  The  plaintiff  sues  upon  a  note,  dated  Nov.  25, 
1864,  made  payable  on  demand  to  Caroline  Noyes,  or  order,  and 
indorsed  by  the  payee.  It  was  proved  that  the  note  was  sold  and 
delivered  to  the  plaintiff  by  Alonzo  Noyes,  a  son  of  the  payee,  No- 
vember 10,  1867.  It  appeared  that  the  mother  indorsed  and  de- 
livered the  note  to  Alonzo  some  time  within  three  months  next  pre- 
ceding the  sale  to  the  plaintiff.  It  appeared  also,  that  the  money, 
for  which  the  note  was  given,  was  sent  by  Alonzo  to  his  mother, 
and  the  plaintiff  offered  evidence,  tending  to  prove  that  the  money 
was  Alonzo's  when  the  defendant  received  it,  and  that  it  was  lent 
to  him  as  Alonzo's  money.  This  the  defendant  denied,  and  offered 
evidence  tending  to  show  that  Alonzo  sent  the  money  to  his  mother 
in  part-payment  for  a  place  owned  by  the  mother  which  she  was 
to  convey  to  him,  when  the  agreed  price  should  be  fully  paid ;  and 
that  it  was  delivered  to  the  defendant  by  her,  to  be  allowed  in  the 
redemption  of  the  farm  on  which  she  and  her  husband  lived,  the 
title  to  which  was  held  by  the  defendant ;  and  that  defendant's  note 
was  to  be  given  up  when  he  delivered  a  deed  of  said  farm  to  her, 
which  was  subsequently  done ;  that  this  note  was  duly  reckoned 
and  surrendered  in  that  settlement,  but  that  George  Noyes,  the 
husband  of  the  payee,  by  accident  or  design  carried  it  away  with 
certain  notes  of  his  own,  which  the  defendant  had  held  against  him 
and  then  surrendered.  Much  conflicting  evidence  was  offered  by 
the  parties  upon  this  point.  Alonzo  Noyes  was  not  called  as  a  wit- 
ness in  the  case,  but  the  defendant  offered  to  prove  his  declarations 
in  1866,  and  in  June,  1867,  that  the  note  had  been  paid.  The 
note  was  not  indorsed  by  the  payee  to  Alonzo,  until  after  June, 
1867,  and  the  presiding  judge  excluded  the  evidence  of  their  decla- 
rations. 

In  so  doing  he  must  have-  overlooked  the  fact  that  the  plaintiff 
was  proceeding  upon  the  theory,  that  the  money  belonged  to  Alonzo 
Noyes,  and  was  lent  to  the  defendant  Us  the  money  of  Alonzo,  and 
that  the  plaintiff  had  offered  evidence  to  that  effect.  If  such  was 
the  fact,  Alonzo  was  the  equitable  owner  of  the  note  from  its 
inception  till  he  sold  it  to  the  plaintiff.     He  was  the  party,  and  ap- 
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parently  the  sole  party,  who  had  a  beneficial  interest  in  it^ — ^that  of 
the  payee  being  merely  nominal  as  his  trustee.  This  being  the 
case,  his  admissions  with  regard  to  the  fact  of  payment,  made  dur- 
ing the  time  when  he  had  such  subsisting  interest,  would  be  com- 
petent evidence.  The  plaintiff  having  taken  this  note  nearly  three 
years  after  it  was  due,  took  it  subject  to  any  and  all  defenses  which 
the  maker  might  then  have  set  up  against  any  prior  holder.  The 
plaintiff  could  acquire  by  his  purchase  of  this  dishonored  note,  Nov. 
10,  1867,  no  claim  which  his  vendor  could  riot  then  enforce.  The 
verbal  admission  of  Alonzo  Noyes,  that  the  note  bad  been  paid, 
would  be  competent  evidence  in  defense  of  any  suit  brought  by  him 
or  by  the  original  payee,  if  in  fact  (as  the  plaintiff  asserts)  she  was 
throughout  only  the  trustee  of  Alonzo.  It  is  the  fact,  that  the  ad- 
mission was  against  the  interest  of  the  party  making  it  which  con- 
stitutes the  true  test  of  its  admissibility  in  such  cases. 

If  the  plaintiff's  position,  that  the  money  was  lent  to  the  defend- 
ant as  Alonzo's  money,  was  correct,  then  Alonzo's  interest  in  the 
note  accrued  when  it  was  first  given,  and  any  receipt  which  he 
might  give,  or  any  verbal  admission  of  payment  which  he  might 
make,  prior  to  the  time  of  his  transfer  to  the  plaintiff,  would  be 
competent  evidence  in  a  suit  against  the  maker  by  his  vendee. 

Nor  does  the  defendant's  denial  of  Alonzo's  interest  preclude  him 
from  presenting  this  testimony. 

He  may  rightfully  meet  the  case  which  the  plaintiff  makes  against 
him,  by  any -testimony  which  would  be  com|)etent  if  the  plaintiff's 
view  of  the  controverted  fact  be  adopted,  and  may  lawfully  rely 
upon  such  testimony  if  his  own  position  foils. 

Uxceptionn  sttftained. 
New  trial  granted. 

Appleton,  C.  J. ;  Cuttixg,  Kent,  Danforth,  and  Tapley, 
JJ.,  concurred. 
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George  Irving  and  another,  petitioner,  vs.  County  Commission- 
ers OP  Sagadahoc  County, 

Committee  of  appeal— Duty  of. 

When  the  committee  of  appeal  reverse  the  decision  of  county  commissioners, 
it  is  no  part  of  the  duty  of  the  committee  to  lay  out  the  way  or  assess  the  land 
damages. 

On  exceptions. 

The  facts  sufficiently  appear  in  the  opinion. 

J.  S.  Bdker^  for  the  petitioners. 

Tallman  ^  Larrdbee^  for  the  respondents. 

Appleton,  C.  J.  The  petitioners,  inhabitants  of  Phipsburgh, 
applied  to  the  selectmen  of  their  town,  to  lay  out  a  town  way  as  de- 
scribed in  their  petition,  bearing  date,  Oct.  12,  1868. 

The  selectmen  refusing  to  grant  the  prayer  of  their  petition,  they 
seasonably  petitioned  the  county  commissioners,  alleging  that  they 
had  "  unreasonably  neglected  and  refused  to  lay  out  the  way  '* 
prayed  for  in  their  petition,  and  praying  that  the  county  commis- 
sioners, afler  giving  legal  notice,  would  proceed  to  lay  out  the  way 
as  originally  prayed  for. 

The  county  commissjoners^  after  having  given  notice  to  all  par- 
ties interested,  at  their  July  term,  1869,  afler  a  full  hearing  of  all 
the  facts,  testimony,  and  arguments,  and  having  maturely  consid- 
ered the  same,  adjudged  and  determined,  that  "  common  conven- 
ience and  necessity  "  did  not  require  the  location  and  establishing 
the  road  prayed  for  in  the  petition  of  these  petitioners. 

From  this  adjudication,  an  appeal  was  duly  taken  and  entered 
in  this  court,  and  a  committee  appointed,  who  made  a  report,  ad- 
judging "  that  the  judgtnent  of  the  county  commissioners  made  on 
6th  June,  1869,  be  in  whole  reversed, "  and  then  proceeded  to 
lay  out  the  road  prayed  for  by  metes  and  bounds,  and  to  assess 
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land  damages  for  the  owners  of  land  over  which  the  road  was  lo- 
cated. 

To  the  acceptance  of  this  report,  the  inhabitants  of  Phipsburgh 
object,  '•  because  the  said  committee  had  no  authority  to  locate  said 
road." 

The  only  question  presented  for  adjudication,  relates  to  the 
authority  and  duty  of  the  committee  appointed  by  this  court. 

By  R.  S.  1857,  c.  18,  §  22,  "  when  the  municipal  oflScers  unreason- 
ably neglect  or  refuse  to  lay  out  or  alter  a  town  way,  or  private 
way,  on  petition  of  an  inhabitant,  or  of  an  owner  of  land  therein 
.  .  .  the  petitioner  thereof  may,  within  one  year  thereafter,  present 
a  petition  stating  the  &cts  to  the  commissioners  of  the  county  at  a 
regular  meeting  who  are  to  give  notice,^'  etc. 

By  the  act  of  1862,  c.  123,  the  same  right  to  appeal  to  the  su- 
preme judicial  court  is  given,  as  is  provided  in  R.  S.  c.  18,  respect- 
ing highways. 

An  appeal  being  taken  ^rom  tlie  decision  of  the  county  commis- 
sioners and  entered  in  the  supreme  judicial  court,  the  appellate 
court  "  may  appoint  a  committee  of  three  disinterested  persons, 
who  shall  be  sworn  .  .  .  and  they  shall  give  such  notice  as  the  court 
has  ordered,  view  the  route,  hear  the  parties,  and  make  their  re- 
port at  the  next  or  second  term  after  their  appointment,  whether 
the  judgment  of  the  commissioners  shall  be  in  whole  or  in  part  af- 
firmed or  reversed ;  which  being  accepted,  shall  forthwith  be  certi- 
fied to  the  clerk  of  the  commissioners."  §  35. 

The  doings  of  the  committee  are  limited  to  viewing  the  route, 
hearing  the  parties  and  reporting  seasonably,  whether  the  judg- 
ment of  commissioners  shall  be  in  whole  or  in  part  affirmed  or  re- 
versed. It  does  not  appear  to  be  any  part  of  their  duty  to  lay  out 
the  road  or  to  assess  damages  to  be  paid  to  those  who  may  be  in- 
jured by  the  location  of  the  road  over  their  land. 

By  the  act  of  1862,  c.  87,  "  If  the  judgment  of  the  commission- 
ers in  favor  of  laying  out  the  highway  prayed  for  is  wholly  re- 
versed on  the  appeal,  they  shall  proceed  no  further;  and  no  peti- 
tion praying  for  substantially  the  same  thing,  shall  be  entertained 
by  them  for  two  years  thereafter.     If  their  judgment  is  affirmed 
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in  whole  or  in  part,  they  shall  carry  into  effect  the  judgment  of  the 
appellate  court ;  and  in  all  cases,  they  shall  carry  into  full  effect 
the  judgment  of  the  appellate  court  in  the  same  manner  as  if  made 
by  themselves,"  etc. 

Now  the  judgment  of  the  appellate  court  is  that  the  judgment  of 
the  county  commissioners  that  "  common  convenience  and  necessi- 
ty "  do  not  require  the  location  and  establishing  of  the  road  in 
question  is  reversed.  In  other  words,  the  judgment  of  the  appel- 
late court  is  that  public  convenience  and  necessity  do  require  the 
road  as  prayed  for  by  these  petitioners. 

But  "  the  judgment  of  the  appellate  court "  is  to  be  carried  into 
full  effect  by  the  county  commissioners  "  in  the  same  manner  as 
if  made  by  themselves."  If  this  judgment  had  been  the  same  as 
that  of  the  committee,  they  would  at  once  have  proceeded  to  lay 
out  the  way  and  assess  damages.  They  are,  upon  receiving  the 
certificate  from  the  supreme  court  to  proceed  to  act  as  if  their 
judgment  had  been  originally  that  of  ijie  appellate  court.  The 
committee  had  discharged  their  full  duty,  when  they  had  acted 
upon  the  aflirmation  or  reversal  of  the  judgment  of  the  county 
commissioners.  It  was  no  part  of  their  duty  to  lay  out  the  road  or 
to  assess  land  damages. 

In  Winslow  v.  Co.  Commissioners^  31  Maine,  444,  the  county 
commissioners,  upon  a  petition  had  adjudged  that  the  easterly  por- 
tion of  the  route  was  of  common  convenience  and  necessity,  and 
should  be  established,  but  said  nothing  of  the  westerly.  Upon  ap- 
peal, the  committee  reported  that  the  easterly  portion,  as  located 
by  the  county  commissioners,  should  be  established  as  a  pubhc 
highway,  and  also  the  westerly  portion.  The  report  was  ac- 
cepted. "  The  third  section  provides  that  the  committee  appointed 
by  the  district  court,"  says  Shepley,  C.  J.,  *'  shall  proceed  to  view 
the  route  named  in  the  original  petition.  The  committee  are  to 
hear  the  parties  and  their  evidence  evidently  respecting  the  route 
viewed.  When  they  are  required  to  report,  whether,  in  their 
opinion,  the  judgment  of  the  county  commissioners  should  be  in 
whole  or  part  affirmed,  such  judgment  must  be  intended  as  would 
operate  upon  the  whole   route.      In  a  certain  event,  afler  a 
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decision  upon  appeal  the  county  commissioners  are  to  proceed  to 
lay  out,  alter,  or  discontinue  such  highway,  in  whole  or  in  part,  hav- 
ing reference  to  the  way  described  in  the  petition." 

In  Smith  v.  Co,  Commissioners^  42  Maine,  401,  the  doctrine 
that  the  county  commissioners  are  to  carry  into  effect  the  judgment 
of  the  appellate  court,  and  in  conformity  with  its  decision,  "  to  lay 
out,  alter,  or  discontinue  such  highway,  in  whole  or  in  part,  as 
such  judgment  may  be."  In  Harriman  v.  Co.  Commissioners^  53 
Maine,  83,  it  was  held  that  when  county  commissioners  refuse  to 
carry  into  effect  a  judgment  of  the  supreme  judicial  court,  ren- 
dered upon  the  report  of  a  committee,  appointed  in  case  of  appeal 
from  their  decision,  refusing  to  lay  out  and  establish  a  highway, 
the  court  may  issue  a  writ  of  mandamus,  requiring  them  to  carry 
into  effect  the  judgment  of  this  court. 

These  decisions  are  upon  the  statutory  law,  as  it  was  before  the 
act  of  1862,  c.  87  and  c.  123.  Their  correctness  remains  unaf- 
fected by  those  acts. 

It  does  not  appear  that  there  has  been  an  adjudication  by  the 
county  commissioners  or  by  the  committee  appointed  by  this  court, 
that  the  selectmen  did  "  unreasonably  neglect  or  refuse  "  to  lay  out 
the  road  in  controversy.  The  committee  adjudged  that  "  common 
convenience  and  necessity  "  did  require  the  location  and  establish- 
ing the  road  prayed  for.  No  question,  however,  is  presented  for 
our  consideration,  in  relation  to  this,  all  objections  to  the  suflSciency 
of  prior  proceedings  being  waived. 

But  upon  the  exceptions  before  us,  it  is  only  necessary  to  deter- 
mine whether  the  committee  had  authority  to  locate  the  road  in 
question  and  assess  land  damages,  and  we  think  they  had  not. 

Exceptions  sustained  so  far  as  relates  to  the  acceptance  of  so 
much  of  the  report  as  locates  the  way  upon  the  face  of  the  earth. 
Report  accepted  so  fiir  as  it  reverses  the  decision  of  the  county 
commissioners,  and  the  case  is  remanded  to  them,  with  orders  to 
locate  the  road  as  prayed  for. 

Cutting,  Kent,  Walton,  Dickerson,  and  Danforth,  JJ., 
concurred. 
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James  D.  Williams  and  another,  petitioners  for  increase  of 
damages  on  a  town  way  in  Richmond. 

Petition  for  increase  of  damage$^notice  on. 

The  town  in  which  a  town  way  has  been  located  and  accepted  is  entitled  to  no- 
tice of  the  pendency  of  a  petition  to  the  oonnty  commissioners  for  an  increase 
of  damages. 

When  such  a  petition  has  been  entered,  no  order  for  the  summoning  of  a  jury 
can  be  issued  until  there  has  been  a  failure  to  agree  upon  a  committee. 

A  Terdict,  returned  by  a  jury  summoned  on  a  petition  without  notice  to  the  town 
was  set  aside  on  motion  of  the  town. 

On  exceptions. 

On  the  petition  of  Greorge  W.  Parks  and  others,  the  -selectmen 
of  Richmond  widened  a  town  way  in  their  town  which  was  duly 
accepted  by  the  town,  and  the  selectmen  assessed  damages  in  be- 
half of  the  owners  of  the  land  taken. 

At  the  March  term,  1870,  of  the  county  commissioners  for  this 
county,  held  by  adjournment  on  April  28th  following,  the  petition- 
ers presented  their  petition  to  have  th^ir  damages  assessed  in  the 
manner  provided  respecting  highways,  when  it  was 

"  Ordered,  That  a  jury  be  ordered,  and  that  Francis  Adams, 
Esq.,  be,  and  he  is  hereby  appointed  to  preside  at  the  view  and 
hearing." 

In  pursuance  of  the  order,  a  warrant  dated  May  6,  1870,  was 
issued  to  the  sheriff  of  the  county,  reciting  the  order,  commanding 
him  to  give  notice  to  the  petitioners  and  municipaL  officers  of  Rich- 
mond, of  the  time  and  place  of  hearing  to  be  appointed  by  him, 
and  to  summon  a  jury,  etc. 

On  May  26th,  tlie  sheriff  notified  the  municipal  officers  of  Rich- 
mond, that  he  had  a  warrant  for  the  draft  of  a  jury  to  assess  dam- 
ages on  a  road  in  their  town,  and  that  June  1,  at  10  o'clock  a.  m., 
and  the  house  of  a  person  named,  in  Richmond,  were  the  time  and 
place  for  impanelling  the  jury  to  inquire  into  the  matter. 
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At  the  time  and  place  mentioned,  the  to\vn  of  Richmond,  by 
their  attorney,  appeared  and  objected  to  any  proceedings  under  the 
warrant :  because  they  had  no  notice  of  the  filing  of  the  petition 
before  the  county  commissioners,  and  therefore  had  no  opportunity 
to  be  heard  or  to  agree  to  the  appointment  of  a  committee,  etc. 
Mr.  Adams  overruled  the  objection,  and  thereupon  the  jury  was 
impaneled,  and  the  other  proceedings  had  which  were  duly  reported 
to  this  court  at  the  next  term  thereof. 

At  the  August  term,  1870,  the  respondents  moved  that  the  ver- 
dict be  set  aside  for  the  reasons  mentioned  in  their  motion  before 
the  juiy,  which  was  in  writing,  and  returned  by  Mr.  Adams  with 
the  papers  in  the  case.  And  they  also  moved  that  the  verdict  be 
set  aside  for  the  further  reasons  that  It  was  contrary  to  law,  and 
manifestly  against  the  weight  of  evidence. 

The  presiding  judge  overruled  the  motions,  and  the  respondents 
alleged  exceptions. 

W.  T.  Hall,  for  the  petitioners. 

J.  W.  Spaalding,  for  the  respondents. 

Appleton,  C.  J.  By  R.  S.  1857,  c.  18,  §  18,  "  the  municipal 
officers  of  towns  may  personally  or  by  agency  lay  out,  alter,  or 
widen  town  ways,  and  private  ways  ...  on  petition  therefor." 

It  is  their  duty  in  case  of  town  ways  to  estimate  damages  which, 
by  §  21 ,  are  "  to  be  paid  by  the  town." 

The  town  way  is  not  established  until  '*  accepted  in  a  town  meet- 
ing legally  called  afterwards,  and  by  a  warrant  containing  an  article 
for  the  purpose.?     Sect.  19. 

When  the  town  way  has  been  duly  accepted,  the  action  of  the 
town  or  its  officers  terminates.  No  appeal  as  such  can  be  taken. 
By  §  22,  "  any  person  aggrieved  by  the  estimate  of  damage,  on 
petition  to  the  commissioners  may  have  them  assessed  in  the  man- 
ner provided  respecting  highways." 

The  petition  is  a  new  proceeding,  of  which  neither  the  town  nor 
its  officers  can  know  an\-thing  until  notified.     The  town  is  inter- 
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ested,  for  it  is  to  pay  the  damages  to  those  over  whose  land  the  road 
is  laid. 

After  entry  of  the  petition,  notice  should  be  given  the  inhabit- 
ants of  its  pendency,  that  they  may  appear  and  protect  their  rights. 
The  petitioner  may  not  have  a  legal  title  to  the  land  over  which 
the  way  passes.  The  town  may,  for  various  reasons,  contest  the 
right  of  the  petitioners  to  prosecute.  And  if  they  have  a  right  to 
prosecute,  they  should  be  heard  as  to  the  appointment  of  the  per- 
son to  preside  at  the  hearing  before  the  jury,  for  if  he  should  be 
interested,  and  the  objection  taken,  it  might  vacate  the  proceedings. 
Clifford  V.  Co.  Commi88i07ier8^  59  Maine,  262.  Indeed,  it  is  against 
the  fi^pt  principles  of  justice  that  a  court  should  adjudicate  upon 
the  rights  of  parties  in  their  absence  and  without  giving  them  no- 
tice to  appear. 

By  R.  S.  c.  18,  §  8,  "  when  a  petition  is  presented  for  an  increase 
of  damages,  an  agreement  may  be  made  and  entered  of  record  to 
submit  the  matter  to  a  committee,  who  ^hall  notify  and  hear  the 
parties,  and  make  return  of  their  decision  which,  being  accepted, 
shall  be  conclusive.  Where  no  such  agreement  is  made,  a  jury  is 
to  be  summoned,  whose  verdict,  returned,  accepted,  and  recorded, 
is  conclusive."  This  section  clearly  presupposes  that  the  parties 
who  are'  to  have  an  opportunity  to  agree  upon  a  committee  to  assess 
damages,  before  a  jury  is  to  be  ordered,  are  in  court  or  are  to  be 
notified  to  be  there.  There  is  to  be  no  order  to  summon  a  jury 
until  there  has  been  a  failure  to  agree,  and  before  there  is  such 
failure,  the  parties,  between  whom  the  agreement  is  to  be  made, 
must  be  in  court. 

The  more  expensive  mode  of  determining  the  damages  by  a  jury 
is  not  to  be  resorted  to  in  the  first  instance. 

Before  the  act  of  1866,  c.  39,  §  2  (R.  S.  c.  18,  §  13),  the  remedy 
of  the  party  aggrieved  was  by  certiorari.  But  by  that  act,  provision 
is  made  to  except  or  move  to  set  aside  a  verdict  "  for  the  same 
causes  that  a  verdict  in  court  may  be  set  aside." 

As  the  warrant  for  a  jury  was  improvidently  issued,  the  verdict 
must  be  set  aside  and  the  opportunity  given  to  the  parties  to  ascer- 
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tain  whether  they  will  not  agree  *'  to  submit  the  matter  to  a  com- 
mittee." If  they  do  not,  it  will  then  be  in  season  to  summon  a 
jury,  and  not  before.  Uzceptions  8U9tainecL 

Cutting,  Kent,  Walton,  Dickerson,  Barrows,  and  Dan- 
FORTH,  JJ.,  concurred. 


59    5*>0, 
89    ftl8| 

5?  530  Charles  H.  Eaton  and  others  m.  European  &  North 

86    161  • 

American  Railway  Company. 

Respondeat  superior.    Location  of  railroad^llng  of,    B.  S.  of  1857,  c.  61,  §  tS 
— construction  of    Charter — renevsal  of    Damages. 

A  railroad  corporation  engaged  a  contractor  to  construct  "  under  the  general 
supervision  of  the  chief  engineer  of  the  company  "  a  specific  portion  of  Its 
railroad,  located  across  the  plaintiffs'  timber  tract;  and  the  sub-contractor  and 
bis  employees  cut  a  tote  road  through  the  plaintiffs'  premises,  outside  of  the 
location,  and  set  fires  which,  through  their  negligence,  spread  and  burnt  the 
plaintiffs*  timber.  Held,  that  the  company,  not  having  directed  the  acts  com- 
plained of,  and  having  no  such  control  over  the  persons  who  committed  them 
as  to  direct  or  remove  them,  was  not  liable  for  the  damages  occasioned 
thereby. 

If  the  company's  engineer  direct  the  sub-contractor  to  do  an  unauthorized  act, 
such  as  grading  outside  of  the  limits  of  the  true  location,  the  company  is 
liable  therefor. 

A  railroad  corporation  is  not  liable  under  R.  8.  of  1857,  c  51,  §  25  (R.  S.  §  22)  for 
trespasses  and  injuries  to  lands  and  buildings  adjoining,  or  in  the  vicinity  of 
its  road  committed  by  contractors  or  the  servants  of  contractors. 

Where  the  charter  authorized  the  taking  of  land  "not  to  exceed  six' rods  in 
width,"  and  by  an  act  of  the  legislature  the  time  for  completion  was  extended 
two  years,  and  **  all  rights,  privileges,  and  grants  theretofore  appertaining  to 
said  company  '*  were  thereby  continued,  Held,  that  the  charter  was  thereby 
renewed  in  its  entirety,  and  the  company  retained  the  right  to  take  land  six 
rods  in  width,  although  the  general  statute  allowed  but  four. 

Where  the  time  for  filing  the  location  with  the  county  commissioners  was  fixed 
by  a  statute  to  be  on  February  8th,  a  depositing  of  it  at  their  office,  with  their 
clerk,  on  February  6th  is  seasonable,  although  a  term  of  the  commissioners' 
court  did  not  occur  until  the  following  April. 
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So  where  hy  an  act  of  the  legislature,  approved  Jan.  17,  1869,  *'  one  year  from 
and  after  the  approval "  was  given  to  alter  and  amend  the  location  between 
certain  termini,  and  the  amended  location  was  adopted  on  Jan.  15, 1870,  and 
received  and  fited  by  their  clerk  in  the  county  oommisBioners'  office,  on  Jan. 
17, 1870,  the  filing  was  seasonable,  although  there  was  no  session  of  the  com- 
missioners' court  until  the  following  April. 

Where  a  railroad  corporation  had  seasonably  filed  a  petition  in  the  nature  of  an 
appeal,  on  the  question  of  damages,  which  was  dismissed  at  the  October  term, 
1870,  and  the  plaintiffs  applied  to  the  county  commissioners  for  the  security 
required  by  R  S.  of  1857,  c.  51,  §  51  (R.  S.  §  6),  for  the  payment  of  damages 
awarded,  and  tlie  corporation  gave  no  security,  but  in  December  following 
paid  the  amount  of  damages  awarded  and  costs.  Held^  that  in  the  absence  of 
evidence  to  the  contrary,  this  may  well  be  presumed  to  be  in  satisfaction  of 
the  damages  awarded  by  the  commissioners  for  the  land  taken  to  which  the 
assessment  refers. 

Veazie  v.  Perwb.  B,  R.  Co.,  49  Maine,  119,  examined  and  modified. 


On  keport. 

Trespass  to  recover  damages  for  breaking  and  entering  township 
number  ten,  range  three,  iu  this  county,  owned  by  the  plaintiflFs 
and  others,  across  which  the  defendants'  railroad  was  located. 

There  was  also  a  count  in  case  for  kindling  fires  on  the  township, 
and  negligently  permitting  them  to  spread  and  bum  and  destroy 
the  plaintifis'  timber. 

Also  a  count  under  R.  3«  of  1857,  c.  51,  §  25. 

Plea,  general  issue,  with  brief  statement  alleging  that  whatever 
acts  were  done  on  said  township,  by  the  defendants,  or  their  ser- 
vants, agents,  or  employees,  were  rightfully  done  under  the  author- 
ity given  by  the  laws  of  the  State  and  their  charter,  in  locating  and 
building  their  road. 

There  was  evidence  tending  to  show  that  the  sub-contractors  and 
their  employees  cut  and  appropriated  timber,  on  township  number 
ten,  for  building  hovels  and  camps,  without  the  consent  of  the 
plaintifiBs ;  and  that  a  part  of  the  road  was  graded  and  built  outside 
of  the  location. 

There  was  also  evidence  tending  to  show  that  it  was  usual  in 
May  and  June  to  have  mosquito  smokes  in  the  woods,  for  the  pur- 
pose of  driving  away  mosquitoes  and  black  flies ;  that  the  laborers 
cannot  sleep  without  such  smokes;    that  Riley  &  Bunston  and 

VOL.  LIX.  34 


Digitized  by 


Google 


622  EASTERN  DISTRICT,  1871. 

Eaton  V.  Earopeaa  and  North  American  Railway  Company. 

their  employees  built  such  fires  on  township  ten,  through  those 
months,  without  any  direction  from  the  defendants,  and  through 
the  negligence  of  those  setting  them,  the  fires  splread  and  burnt 
over  three  thousand  acres  of  the  plaintifis'  township ;  that  the  rail- 
road was  cut  out  six  rods  in  width ;  and  that  a  tote  road  was  cut 
through  several  miles  of  township  ten,  by  the  employees  of  Brooks 
&  Ryan,  and  by  their  direction,  but  not  by  the  direction  of  the 
railroad  company. 

It  was  admitted  that  there  was  a  piece  of  new  location  or  cutting 
under  the  amended  location,  for  which  no  damages  had  been  as- 
sessed or  paid,  and  an  offer  to  pay  the  same  was  made. 

It  appeared  that  the  plaintiffs  caused  to  be  served  on  the  defend- 
ants an  order  of  the  county  commissioners  for  this  county,  issued 
on  application  of  the  plaintiflfe,  for  the  security  required  by  R.  S. 
of*  1857,  c.  51,  and  served  on  the  defendants  Feb,  8,  1870,  and  no 
security  was  given,  and  the  requirement  not  waived  unless  the 
acceptance  of  the  damages  paid  by  the  company  has  that  effect  in 
law. 

On  the  original  location  were  two  endorsements;  the  former 
signed  by  the  clerk  of  the  county  commissioners,  and  the  latter  by 
the  commissioners  themselves,  and  datttd  respectively,  as  follows  : 
*'  Clerk's  office.  Court  of  County  Commissioners.  Received  Feb- 
ruary 6, 1868. 

"  Court  of  County  Commissioners,  April  term,  1868. 

The  within  report  of  location  is  hereby  approved,  and  ordered 
to  be  filed  and  recorded." 

On  the  amended  location  were  three  indorsements :  one  of  the 
adoption  of  the  location  by  the  directors,  dated  January  15,  1870 ; 
another  by  the  clerk  of  the  county  commissioners,  that  the  location 
was  ''  received  and  filed  January  17,  1870 ; "  and  the  third  by  the 
county  commissioners,  dated  "  April  term,  1870,"  approving  and 
ordering  it  to  be  filed  and  recorded. 

The  remaining  facts  appear  in  the  opinion.  If  the  action  was 
maintainable,  it  was  to  stand  for  trial. 
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J".  ^  Q.  F.  Changer  and  Madigan  ^  Donworth^  for  the  plain- 

The  defendant  corporation,  in  constructing  its  railroad,  was  ful- 
filling a  public  trust,  as  well  as  executing  a  private  enterprise,  and 
the  corporation  is  liable  for  all  the  acts  of  the  persons  employed  in 
the  work  carried  on  under  the  power  and  authority  of  its  charter, 
however  remotely  conne(^d  with  the  corporation;  for  public  policy 
as  well  as  the  law  forbade  the  shifting  of  the  responsibility  upon 
irresponsible  persons.  Stone  v.  Oodman^  15  Pick.  297 ;  Lowell  v. 
Boston  ^  Lowell  Bailroad^  23  Pick.  24 ;  Bush  v.  tSteinmarij  1  B.  & 
P.  404. 

The  following  cases  are  cited  and  commented  upon  by  Thomas, 
J.,  in  JSiUiard  v.  Richardson^  8  Gray,  ^9 ;  Sly  v.  Udgerly^  6 
Esp.  6. 

Counsel  also  cited  Bailey  v.  Mayor^  ^c,  of  New  Tork^  3  HSll, 
531 ;  Ellis  v.  Sh^d  Q-as  Consuming  Co.,  2  El.  &  Bl.  767 ;  Ban- 
gor V.  Otdtown  ^  MiJford  B.  B.  Co.,  47  Maine,  35. 

The  defendants  were  guilty  of  trespass  in  cutting  their  track  six 
rods  in  width.  Although  the  right  to  take  six  rods  was  given  in 
original  charter,  ifc  was  withdrawn  when  they  applied  for  extension^ 
in  1864  (c.  321,  §  6)  providing  that  the  corporation  shall  -be  at  all 
times  subject  to  such  general  laws  in  relation  to  railroads  as  have 
been  or  may  be  hereafter  enacted  by  the  legislature. 

The  cutting  out  and  using  a  tote  road  was  a  tresspass.  Sabin  v.. 
Vt.  Central  R.  B.  Co.,  25  Vt.  363. 

The  defendants  have  a  right  to  enter  upon  the  plaintiffs'  land  to 
make  surveys,  but  nothing  further  until  the  damages  were  paid  or 
secured.  R.  S.  of  1857,  c.  51,  §  5 ;  1  Redfield  on  Railways,  242 ^ 
Hazen  v.  B.  ^  M.  Bailway,  2  Gray,  574 ;  Stone  v.  Cambridge,  7 
Cush.  270. 

Railroad  corporations  are  held  with  greater  strictness  for  the  acts 
of  their  agents  and  employees  than  private  individuals.  Billiard 
V.  Bichardson,  3  Gray,  382 ;  Veazie  v.  Fenob.  B.  B.  Co.,  49  Maine, 
122, 123, 124. 

The  defendants  are  liable  for  the  fires  occasioned  by  the  negli- 


Digitized  by 


Google 


624  EASTERN  DISTRICT,  1871. 

Eaton  V.  Earopean  and  North  American  Railway  Company 

gence  and  want  of  care  of  their  employees,  and  the  servants  and 
hired  men  of  their  employees.  Bailey  v.  Mayor ^  ^c,  of  New  Tork^ 
supra;  Ellis  v.  Sheffield  Gas  Consumers'  Co.^  supra;  1  Redfield 
on  Railways,  369. 

The  great  object  of  an  incorporation  is  to  bestow  the  character 
and  properties  of  individuality  on  a  collected  and  changing  body  of 
men.  Any  privileges  which  may  exemj^it  from  the  burdens  com- 
mon to  individuals,  do  not  flow  necessarily  from  the  charter,  but 
must  be  expressed  in  it,  or  they  do  not  exist.  Chapman  v.  New 
York  Central  R.  JR.  Co.,  33  N.  Y.  369 ;  1  Redfield  on  Railways, 
383 ;  Standish  v.  Mayor  of  Liverpool,  15  Eng.  L.  &  Eq.  255. 

The  defendants'  road  was  not  located  in  accordance  with  the 
first  location  filed.  Tlie  second  location  was  not  filed  with  the 
county  commissioners  in  season,  and  was  void.  Hinks  v.  Hinks,  46 
Maine,  423 ;  Fuller  v.  Walker,  46  Maine,  280 ;  Davis  v.  Eussell, 
47  Maine,  343 ;  Charles  River  Branch  R,  E.'  Co.  v.  County  Com- 
missioners  of  Norfolk,  7  Gray,  390. 

In  Cushman  v.  Smith,  34  Maine,  247,  an  action  of  trespass  was 
maintained  for  continuing  a  railroad  track  across  defendants'  land, 
built  without  making  compensation  for  the  land  damages.  Shepley, 
J.,  says  ifi  the  opinion :  "  An  action  of  trespass  quare  clausum  may 
be  maintained  to  recover  damages  for  the  continuance  of  such 
occupation  (of  the  land  taken  for  the  road),  unless  compensation 
or  a  tender  of  it  be  made  within  a  reasonable  time  after  the  com- 
mencement of  it." 

This  case  was  decided  in  1852.  The  next  session  of  the  legisla- 
ture passed  the  act  prohibiting  railroad  companies  from  entering 
on  the  land  of  others  for  any  other  purpose  than  to  make  surveys, 
until  compensation  was  made  or  tendered  for  the  land  damages. 
The  legiglature  thought  the  power  a  dangerous  one  and  liable  to 
great  abuse,  which  the  court,  in  Cushman  v.  Smith,  held  tliat  they 
could  exercise  before  compensation  was  paid  or  secured. 

Receipt  of  damages  inadmissible,  as  they  are  subsequent  to  com- 
mencement of  this  action. 

The  corporation  is  also  liable  for  the  trespass  under  R.  S.  of 
1857,  c.  51,  §  25.    And  also  under  c.  26,  §  21. 
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The  party  setting  the  fire  is  accountable  for  negligence  and  want 
of  reasonable  care.  Time  and  manner  must  be  prudent, — imma- 
terial whether  proof  shows  gross  negligence  or  want  of  ordinary 
care  on  the  part  of  the  defendant.  Henri/  v.  Naurse^  54  Maine, 
256,  and  cases  there  cited.  See  also,  Pratt  v.  Atlantic  ^  St.  Law- 
rence JR.  JR.  Co.^  42  Maine,  579. 

The  great  maxim,  "  sic  utere  tuo  ut  dlienam  non  laedaSy'  adopted 
by  this  court  in  citation  from  Shaw  v.Worcest^  M.  JB.,  8  Gray,  66, 
apphes  to  corporations  as  well  as  to  individuals. 

J.  W.  Emery  ^  C.  P.  Stetson^  for  the  defendants. 

Appleton,  C.  J.  In  1850,  the  defendant  corporation  obtained 
a  charter  to  build  a  railroad  from  Bangor  to  Mattawamkeag,  and 
thence  to  the  boundary  line  of  New  Brunswick.  The  charter  ex- 
pired several  times,  but  was  revived  from  time  to  time,  and,  ulti- 
mately, Dec.  31, 1872,  was  fixed  for  the  final  completion  of  the 
road. 

On  7th  August,  1865,  the  defendant  corporation  entered  into  a 
contract  with  Pierce  &  Blaisdell  for  the  construction  of  a  railroad 
from  Bangor  to  St.  John,  in  New  Brunswick.  It  was  specified 
therein  that  the  work  should  "  be  constructed  under  the  general 
supervision  and  direction  of  the  chief  engineer  of  said  coifapany, 
as  required  by  the  contract  and  specification ;"  and  that  the  railroad 
was  "  to  be  built  on  the  line  as  located,  or  to  be  located,  and  marked 
out  by  the  engineers  of  the  company." 

This  contract,  by  the  consent  of  the  defendant,  was  assigned  by 
Pierce  &  Blaisdell  to  the  International  Railway  Construction  and 
Transportation  Company.  On  24th  May,  1869,  this  company  con- 
tracted with  Brooks  &  Ryan,  "  to  construct,  build,  complete,  and 
finish  in  a  good,  substantial,  and  workmanlike  manner,  under  the 
superintendence  of  the  chief  engineer  of  the  E.  &  N.  A.  R.  Co., 
for  the  time  being,"  all  the  work  within  certain  limits  defined  in 
said  contract,  at  a  certain  sum  per  mile.  Brooks  &  Ryan  were  to 
make  good  any  damages  to  the  adjoining  lands  caused  by  blasting 
and  removing  fences,  etc. 
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On  Nov.  1st,  1869,  Brooks  &  Ryan  contracted  with  Riley  & 
Bunston  for  all  the  grading,  etc.,  of  the  portion  of  the  railway 
between  stations  No.  650  and  No.  746,  the  work  to  be  done  in  ac- 
cordance with  the  contract  of  May  24, 1869,  between  said  Interna- 
tional Railway  Construction  and  Transportation  Company  and  said 
Brooks  &  Ryan.  There  was  likewise  a  similar  contract  between 
Brooks  &  Ryan  and  Wiseman  for  the  grading  between  stations  No. 
800  and  No.  854.      . 

The  acts  of  which  complaint  is  made  and  for  which  damages  are 
sought  to  be  recovered  are  those  of  Riley  &  Bunston  and  of  Wise- 
man, or  of  those  in  their  employ.  The  relation  of  master  and 
servant  did  not  exist  between  them  and  the  defendants.  They  were 
not  under  the  direction  and  control  of  the  defendants.  They  were 
not  employed  and  could  not  be  dismissed  by  the  defendants.  They 
were  sub-contractors  or  the  servants  of  sub-contractors.  The 
sub-contractors  were  responsible  to  those  with  whom  they  had 
contracted,  and  their  servants  to  those  in  whose  service  they  were 
laboring. 

^hen  the  contract  is  to  do  an  act  in  itself  lawful,  it  is  presumed 
it  is  to  be  done  in  a  lawful  manner.  Unless,  therefore,  the  relation 
of  master  and  servant  exists,  the  party  contracting  is  not  responsi- 
ble for'tlie  negligent  or  tortious  acts  of  the  person  with  whom  the 
contract  is  made,  especially  if  those  acts  are  outside  of  the  contract. 
If  the  injury  was  the  natural  result  of  work  contracted  to  be  done, 
and  it  could  not  be  accomplished  without  causing  the  injury,  the 
person  contracting  for  doing  it  would  be  held  responsible.  Butler 
V.  EunteTy  7  H.  &  N.  826.  In  Reedie  v.  The  London  ^  IST.  W.  B. 
Co,y  4  Exch.  244,  a  company  empowered  by  act  of  parliament  to 
construct  a  railway,  contracted  under  seal  with  certain  persons  to 
make  a  portion  of  the  line,  and  by  the  contract  reserved  to  them- 
selves the  power  of  dismissing  any  of  the  contractors  or  workmen  for 
incompetence.  The  workmen,  in  constructing  a  bridge  over  a  public 
highway,  negligently  caused  the  death  of  a  person  passing  beneath 
the  bridge,  by  allowing  a  stone  to  fall  upon  him.  It  was  held,  in  a 
suit  by  the  administratrix,  that  the  company  was  not  liable.     In 
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Overton  v.  Freeman^  73  E.  C.  L.  866,  A.  contracted  with  parish 
officers  to  pave  a  certain  district,  and  entered  into  a  sub-contract 
with  B.  under  which  the  latter  was  to  do  the  paving  of  the  street, 
the  materials  being  supplied  by  A.  and  brought  to  the  spot  in  carts. 
Preparatory  to  paving,  the  stones  were  laid  by  laborers,  in  the 
employ  of  B.,  on  the  pathway,  and  there  left  unguarded  during  the 
night,  so  as  to  obstruct  the  same.  The  plaintiff  fell  over  them  and 
was  injured.  It  was  held  that  B.  was  responsible  for  the  negligence 
and  not  A.  "  I  think,"  says  Maule,  J.,  "  the  present  case  falls 
within  the  principle  of  those  authorities  which  have  decided  that 
the  sub-contractor,  and  not  the  person  with  whom  he  contracts,  is 
liable  civilly,  as  well  as  crimmally,  for  any  wrong  done  by  himself 
or  his  servants  in  the  execution  of  the  work  contracted  for."  In 
Peachey  v.  Rowland^  76  E.  C.  L.  181,  the  defendants  contracted 
with  certain  individuals  to  construct  a  drain  in  a  public  highway, 
who  employed  one  C.  to  fill  in  the  earth  over  the  brick  work,  and 
to  carry  away  the  surplus.  0.  left  the  earth  so  much  raised  above 
the  level  of  the  road,  that  the  plaintiff,  driving  by  in  the  dark,  was 
thereby  upset  and  injured.  It  was  held  that  the  defendants  were 
not  responsible  for  the  negligence  of  C.  The  defendants  employed 
somebody  to  do  what  might  be  done  in  a  proper  and  safe  manner. 
It  was  done  negligently  and  improperly  and  the  plaintiff  was 
injured,  but  it  was  not  thus  done  by  the  defendants  nor  at  their 
instance,  and  they  were  not  held  responsible.  So  in  the  case  at 
bar,  the  negligent  or  tortious  acts  of  the  sub-contractors  or  of  their 
servants  were  not  the  acts  of  the  defendant,  and  if  not  their  acts 
nor  done  by  their  procurement,  the  sub-contractors,  or  the  servants 
committing  them  alone,  are  liable. 

In  conformity  with  these  views  are  the  decisions  in  this  country. 
In  Bldke  v.  Ferris^  1  Selden,  48,  it  was  held  that  the  defendants 
who  had  a  license  firom  the  city  of  New  York,  to  construct  at  their 
own  expense  a  sewer  in  a  pubUc  street,  and  who  had  engaged 
another  person  to  do  it  by  contract,  to  construct  it  at  a  stipulated 
price  for  the  whole  work,  were  not  liable  to  third  persons  for  any 
injury  resultmg  from  the  negligent  manner  in  which  the  sewer  was 


Digitized  by 


Google 


528  EASTERN  DISTRICT,  1871. 

Eaton  V.  European  and  North  American  Bailway  Company. 

left  at  night  by  the  workmen  engaged  in  its  construction.  The 
doctrine  there  held  was  that  the  immediate  employer  of  the  ser- 
vant, whose  negligence  occasions  the  injury,  is  alone  responsible  for 
the  negligence  of  such  servant.  These  views  were  affirmed  in 
Park  v.  Mayor^  ^c,  of  New  York^  4  Selden,  222.  In  Kdley  t. 
Mayor^  ^c,  of  New  York^  1  Kernan,  432,  the  corporation  of  the 
City  of  New  York  had  ordered  a  street  to  be  graded,  and  con- 
tracted with  a  person  to  do  the  grading.  It  was  held  that  they 
were  not  liable  for  damages  occasioned  by  the  negligence  of  the 
person  who  had  contracted  to  do  this  work,  or  of  the  laborers  in 
his  employ.  In  Clark  v.  Vermont  ^  Canada  R.  M.  Vo.^  28  Vt. 
103,  and  in  Pawlet  v.  The  Rutland  ^  Washington  R.  R.  Co,,  28 
Vt.  297,  it  was  held  that  the  defendants  were  not  liable  for  the 
negligent  or  tortious  acts  of  the  servants  of  those  who  had  con- 
tracted to  do  certain  work  for  these  corporations ;  that  no  privity 
existed  between  such  servants  and  the  corporations.  "  Though  it 
may  be  assumed  in  the  case  before  us,"  remarks  Bennet,  J.,  in  the 
last-named  case^  "  that  a  public  nuisance  had  been  committed  by 
the  servants  of  the  sub-contractor,  and  a  particular  injury  has  re- 
sulted therefrom  to  Phelps,  and  for  which  the  town  (of  Pawlet) 
had  been  compelled  to  make  satisfaction,  yet  we  cannot  discover 
any  privity  existing  between  the  defendants  and  the  employees  of 
the  sub-contractor.  The  contract  made  for  the  building  of  the 
abutments  to  the  bridge  was  for  a  lawful  purpose,  and  in  no  way 
involved  the  commission  of  a  wrong,  and  the  employees  of  the  sub- 
contractor were  not  the  servants  of  the  defendants  nor  under  their 
control."  In  Cuff  v.  Tlie  Newark  ^  New  York  Railroad  Company, 
9  American  Law  Register,  540,  the  question  under  discussion  was 
very  carefully  considered  and  examined  by  the  supreme  court  of 
New  Jersey,  and  with  like  conclusions.  "  The  rule  is  now  firmly 
established,"  remarked  Depue,  J.,  "  that  when  the  owner  of  lands 
luidertakes  to  do  a  work,  which  in  the  ordinary  mode  of  doing  it  is 
a  nuisance,  he  is  liable  for  any  injuries  which  may  result  from  it  to 
third  persons,  though  the  work  is  done  by  a  contractor  exercising 
an  independent  employment  and  employing  his  own  servants.     But 
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when  the  work  is  not  in  itself  a  nuisance,  and  the  injury  results 
firom  the  negligence  of  such  contractor  or  his  servants  in  the  exe- 
cution of  it,  the  contractor  alone  is  liable,  unless  the  owner  is  in 
default  in  employing  an  improper  and  unskillful  person  as  the  con- 
tractor." 

In  CoMahan  v.  Burlington  ^  Missouri  River  B.  R.  Co.^  23  Iowa, 
562,  the  plaintiff  sought  to  recover  compensation  for  damage  done 
to  his  timber,  and  by  a  fire  negligently  set  by  the  employee  of  a 
sub-contractor  with  the  defendant  corporation,  for  the  purpose  of 
clearing  the  way  of  trees,  logs,  brush,  and  rubbish.  The  contract 
provided  that  the  way  should  be  cleared  of  all  trees,  etc.,  by  re- 
moval or  burning,  as  the  engineer  should  direct,  before  the  grad- 
ing should  be  commenced.  The  engineer  ordered  the  burning, 
which,  by  the  negligence  of  the  person  who  set  the  fire,  escaped  in 
the  plaintiff's  land  doing  there  much  injury,  and  the  question  pre- 
sented was  whether  the  railroad  corporation  was  responsible  for  the 
negligence  of  a  servant  of  a  sub-contractor.  In  delivering  the  opin- 
ion of  the  court.  Beck,  J.^  says,  "  If  the  person  sought  to  be  charged 
under  the  rule  as  employer  did  not  contract  with  the  party  com- 
mitting the  wrongful  act  for  his  labor  or  services,  and  is  not  direct- 
ly liable  to  him  for  compensation  for  such  labor  or  services,  and  has 
no  such  control  over  him  as  will  enable  the  employee  to  direct  the 
manner  of  performing  the  labor  or  services,  he  is  not  liable  for  the 
wrongful  act  of  the  agent  or  servant.  In  order  to  create  the  lia- 
bility, it  is  especially  necessary  that  the  control  of  the  employee 
over  the  servant  should  be  of  such  a  character  as  to  enable  him  to 
direct  the  manner  of  performing  the  services,  and  to  prescribe 
what  particular  acts  shall  be  done  in  order  to  accomplish  the  acts 
intended." 

The  same  views  have  received  the  sanction  of  the  highest  judicial 
tribunals  in  Ireland.  In  Gilbert  v.  Halpin^  3  Irish  Jurist,  N.  S. 
800,  the  plaintiff,  as  owner  of  the  schooner  Paddy,  brought  an  action 
against  tlie  defendant  as  secretary  to  the  commissioners  empow- 
ered to  improve  the  harbor  of  Wicklaw,  to  recover  damages  for  its 
loss  by  reason  of  the  negligence  of  commissioners,  who  had  caused 
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to  be  placed  certain  piles,  etc.,  and  neglected  to  place,  or  caused  to 
be  placed,  any  light,  or  to  use  any  other  reasonable  precaution  to 
guard  vessels  from  being  driven  thereon. 

The  defendants  pleaded,  among  other  pleas,  that  they  committed 
the  execution  of  the  work  to  their  contractor,  Jolm  Killien,  and 
that  at  the  time,  etc.,  the  said  piles  were  still  in  the  possession  and 
under  the  control  of  the  said  Killien. 

Green,  B.,  in  delivering  his  opinion,  says,  "  I  think  the  case  falls 
within  the  rule  that  the  contractor,  and  not  the  employee,  ought 
to  be  liable." 

"  There  is  a  plain  difference,"  remarks  Richarfls,  B.,  "  between 
the  case  of  master  and  servant,  and  that  of  employee  and  contract- 
or. The  employee  was  authorized  to  perform  the  work,  and  he 
authorized  the  contractor.  No  man  would  di'ive  down  piles  in  a 
navigable  river,  without  being  authorized.  Therefore,  I  tliink  it 
was  the  contractor's  duty  to  have  apprised  his  employer  that  this 
work  had  >come  to  such  a  stage,  that  it  was  necessary  to  get  lights 
to  prevent  accidents.  It  was  not  to  be  expected  that  the  commis- 
uoners  would  be  on  the  ground  on  all  occasions  to  see  what  might 
be  required  to  guard  against  danger.  The  contractor  failed  in 
performing  his  duty,  and  I  think  he  ought  to  be  liable."  '*  The 
question,"  says  Pennefather,  B.,  "  is  who  is  liable.  If  the  contract- 
or, the  commissioners  are  not  liable,  for  it  is  clear  from  all  the 
cases,  that  if  the  contractor  is  liable,  the  employee  is  not.  It 
appears  to  me,  that  if  it  was  the  duty  of  the  contractor  to  put 
these  lights,  his  employees  were  not  bound."  **  The  principle  of 
law  is  clear,"  remarks  Pigot,  C.  B.,  "  that  when  a  person  is  en- 
gagedby  contract  to  do  a  certain  work,  the  contract  or  and  not  the 
employee  is  liable  for  this." 

Such,  too,  is  held  to  be  the  law  in  Scotland.  In  McLean  v. 
RuMell,  McNee  ^  Co.,  9th  March,  1850,  22  Jur.  39-4,  it  was 
decided  that  when  a  person  contracts  with  one  man  to  do  a 
piece  of  work,  and  the  latter  sub-contracts  with  another,  tlie  sub- 
contractor alone  is  liable  for  any  damage  committed  in  the  course 
of  the  work  by  him."     This  view  of  the  law  was  again  sustained 
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by  the  same  court  in  Shield  v.  Ediniburgh  ^  Qlasgow  Railway 
Co.,  28  Jurist,  539. 

The  plaintiff,  in  support  of  this  suit,  relies  upon  the  case  of  BuiJi 
T.  Steinman,  1  B.  &  P.,  400.  the  case  was  this :  A.  Jiaving  a  house 
by  the  roadside,  contracted  with  B.  to  repair  for  a  stipulated  sum ; 
B.  contracted  with  C.  to  do  the  work  ;  C.  with  D.  to  furnish  the 
materials ;  the  servant  of  D.  brought  a  quantity  of  lime  to  the 
house,  and  placed  in  the  road,  by  which  the  plaintiff's  carriage  was 
overturned.  Held,  that  A.  was  answerable  for  the  damage  sus- 
tained. Without  particularly  examining  the  reasoning  of  the  court,, 
it  is  sufficient  to  say  that  it  has  been  long  since  overruled  in  Eng- 
land and  in  this  country,  as  will  abundantly  appear. by  the  cases 
cited.  It  is  true,  the  case  is  cited  with  approbation  in  Lowell  v.. 
Boston  ^  Mairie  Bmlroad^  23  Pick.  24,  but  subsequently,  upon 
an  elaborate  and  careful  review  of  the  authorities,  it  was  overruled 
in  Hilliard  v.  Richardson,  8  Gray,  849.  It  can  no  longer  be 
deemed  an  authority  on  the  other  side  of  the  Atlantic. 

The  next  case  cited  in  support  of  this  claim  is  Lowell  v.  B.  ^  M. 
jB.  R,  23  Pick.  24,  but  so  far  as  that  rests  upon  Bush  v.  Steinman, 
as  has  been  already  seen,  it  has  been  overruled.  "  The  accident " 
in  that  case,  observes  Thomas,  J.,  in  Hilliard  v.  Richardson  "  oc- 
curred from  the  negligence  of  a  servant  of  the  railroad  corporation^ 
acting  under  their  express  orders.  The  case,  then,  of  Lowell  v« 
Boston  ^  Lowell  Railroad,  stands  perfectly  well  upon  its  own  prin- 
ciples, and  is  clearly  distinguishable  from  the  case  at  bar.  The 
court  might  well  say,  that  the  fact  of  Noonan  being  a  contractor 
for  this  section,  did  not  relieve  the  corporation  from  the  duties  or 
responsibility  imposed  on  them  by  their  charter  and  tjie  law,  es- 
pecially as  the  failure  to  replace  the  barriers  was  the  act  of  their 
immediate  servant,  acting  under  their  orders."  The  defendants 
in  the  present  case,  would  be  liable  for  any  and  all  wrongful  acts 
done  by  their  "immediate  servant,  acting  under  their  orders." 
They  should  not  be  held  responsible  for  the  torts  of  a  contractor 
.  engaged  to  do  a  specified  work,  lawful  in  itself,  wlych  might  be  per- 
formed without  interfering  with  rights  of  others,  nor  for  the  torts 
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of  his  servants,  whom  they  never  employed,  over  whom  they  had 
no  control,  and  whom  they  could  not  discharge. 

In  Wyman  v.  Penobscot  ^  Kennebec  R,  R,  Oo.y  46  Maine,  162, 
the  train,  by  which  the  injury  was  caused,  was  "  run  under  the 
direction  of  the  company,  and  under  their  control,"  and  it  was  con- 
sequenty  held  liable.  In  Veazie  v.  Penobscot  It.  R.^  49  Maine, 
119,  the  plaintiff  town  sought  to  recover  of  the  defendant  corpora- 
tion, the  amount  it  had  been  compelled  to  pay  in  consequence  of  a 
defect  in  an  highway  occasioned  by  their  neglect.  The  injury,  it  is 
stated  in  Phillips  v.  Veazie^  40  Maine,  98,  was  occasioned  "  by  the 
acts  of  the  Penobscot  railroad  Co.,  in  constructing  their  road  over 
that  of  the  defendants."  The  decision  in  Veazie  v.  Penobscot  Rail- 
road (7o.,  is  placed  on  the  ground  that  the  work  causing  the  inju- 
ry was  done  "  according  to  the  plans  and  directions  of  the  chief  en- 
gineer of  said  company."  It  is  .undoubtedly  true,  that  when  the 
contractor  is  to  follow  the  directions  of  an  engineer  of  the  contract- 
ing corporation,  and  he  is  directed  by  such  engineer  to  do  an  unau- 
thorized and  illegal  act,  the  corporation,  thus  acting  by  its  agent, 
would  be  held  liable.  But  if  the  engineer  gives  no  such  directions, 
and  the  tortious  acts  of  the  contractor  or  of  his  servants  are  of  his  or 
their  mere  motion,  and  without  such  direction  or  authority,  it  is 
difficult  to  perceive  why  a  railroad  corporation  in  such  case  should 
be  held  any  more  liable  for  such  torts  of  a  contractor,  than  an  indi- 
vidual, or  a  city,  or  any  corporation.  If  the  contract  is  a  legal  one, 
*  the  acts  contracted  to  be  done  are  legal,  the  wrongful  acts  of  the 
contractor  are  his  own,  and  not  those  of  the  party  with  whom  the 
contract  is  made.  It  is  different  when  the  relation  of  master  and 
servant  exists. 

The  case,  therefore,  of  Veazie  v.  Penobscot  Rail  Road  Co.^  is  in 
accordance  with  all  the  authorities  if  these  wrongful  or  negligent 
acts  were  done  by  the  specific  direction  of  their  engineer. 

The  other  ground  upon  which  the  decision  is  placed,  that  "  the 
company  must  be  responsible,  whatever  contracts  they  may  make  " 
for  the  torts  of  thpse  with  whom  they  contract,  can  hardly  be  sus-  , 
tained  to  such  an  extent.     The  authorities  already  cited  abund- 
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antly  show  that  for  the  neglects  and  torts  of  contractors  or  their 
servants,  railroad  corporations  are  not  to  be  governed  by  other  or 
different  rules  than  those  applicable  to  other  corporations  or  to  in- 
dividuals. 

The  fact  that  it  is  specified  in  the  original  contract  with  Pierce 
&  Blaisdell  that  "  the  work  shall  be  constructed  under  the  general 
supervision  of  the  chief  engineer  of  said  company,  as  required  by 
this  contract  and  specifications"  does  not  necessarily  render  the 
defendant  corporation  liable  for  whatever  the  contractor  or  their 
servants  may  wrongfully  do.  The  corporation  is  not  to  be  held 
for  an  illegal  act  not  contracted  to  be  done,  nor  directed  by  their 
engineer,  and  in  no  way  sanctioned  by  corporate  action.  In  Steele 
V.  The  South  Eastern  Railway  Co.^  81  E.  C.  L.  550,  the  work  was 
to  be  done  by  the  contractor  according  to  plans  prepared  by  and 
under  the  superintendence  of  the  company's  surveyor,  yet  the 
railway  company  was  held  not  responsible  for  an  injury  resulting 
to  a  third  person,  fi'om  the  negligent  manner  in  which  the  work 
was  done*by  such  contractor.  It  was  not  caused  by  the  company 
or  by  any  servant  in  their  employ.  In  Kelley  v.  Mayor ^  ^tf.,  of  New 
Yorky  1  Kernan,  435,  the  work  was  to  be  done  **  under  the  direc- 
tion and  to  the  entire  satisfaction  of  the  commissioner  of  repairs  and 
supplies,  and  the  surveyor  having  charge  of  the  work,"  yet  the 
city  was  held  not  responsible  for  damages  caused  by  the  negligences 
of  workmen  in  the  employ  of  the  city.  "  The  clause  in  question," 
observes  Selden,  J.,  "  clearly  gave  the  corporation  no  power  to 
control  the  contractor  in  the  choice  of  his  servant.  That  he  might 
make  his  own  selection  will  not  be  denied.  The  right  of  selection 
lies  at  the  foundation  of  the  responsibility  of  a  master  or  principal 
for  the  acts  of  his  servant  or  agent."  To  the  same  effect  was  the 
cases  of  Park  v.  Mayor ^  ^c?.,  of  New  York^  4  Selden,  222  ;  Cuff  v. 
N  ^  N  Y.  K  R.  Co.,  9  Am.  Law  Register,  541.  In  Hohbett  v. 
The  London  ^  N  W.  Railway,  Co.^  4  Exch.  253,  the  company  by 
their  contract  reserved  to  themselves  the  power  of  dismissing  any  of 
the  contractor's  workmen  for  incompetence.  "  Our  attention  "  ob- 
serves Rolfe,  B.,  "  was  directed,  during  the  argument,  to  the  pro- 
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visions  of  the  contract,  whereby  the  defendants  had  the  power  of 
insisting  on  the  removal  of  careless  or  incompetent  workmen,  and 
so  it  was  contended  they  must  be  responsible  for  their  non-removal. 
But  the  power  of  removal  does  not  seem  to  vary  the  case.  The 
workman  is  still  the  servant  of  the  contractor  only,  and  the  fiict 
that  the  defendant  might  have  insisted  on  his  removal  if  they 
thought  him  careless  or  unskillful,  did  not  make  him  their  ser- 
vant." 

Though  a  person  employing  a  contractor  is  not  responsible  for 
the  negligence  or  misconduct  of  the  contractor  or,  his  servants  in 
executing  the  act,  yet  if  the  act  is  wrongful,  the  employer  is  re- 
sponsible for  the  wrong  so  done  by  the  contractor  or  his  servants, 
and  is  liable  to  third  persons  for  damages  sustained  by  such  wrong- 
doing. Ulis  V.  Sheffield  Gas  Consumer  Co.,  76  E.  C.  L.  767.  So 
if,  in  the  present  case,  the  contract  was  to  do  a  wrongful  act,  the 
defendants^  must  be  held  liable  for  damages  occasioned  thereby* 
Or,  if  the  defendants'  engineer  directed  the  contractors  to  do  what 
was  illegal  and  unauthorized,  as  by  working  outside  of  the  limits  of 
the  true  location,  the  defendants  must  be  held  liable  for  any  tres- 
passes thus  committed. 

fiy  R.  S.  1857,  c.  51,  §  23,  ^^  Legal  and  sufficient  fences  are  to 
be  made  on  each  side  of  land  taken  for  a  railroad,  when  it  passes 
through  inclosed  or  improved  land  or  wood-lots  belonging  to  a 
ferm  before  the  construction  of  the  road  is  commenced,  and  they 
are  to  be  maintained  and  kept  in  repair  by  the  corporation.  For 
any  neglect  of  it  during  the  construction  of  the  road,  and  for 
injuries  thereby  occasioned  by  its  servants,  agents,  or  contractors, 
the  directors  are,  jointly  and  severally,  personally  liable.'* 

By  §  26,  "  The  corporation  is  liable  for  trespasses  and  injuries  to 
lands  and  buildings  adjoining,  or  in  the  vicinity  of  its  road,  com- 
mitted by  a  person  in  its  employ,  or  occasioned  by  its  order,  when 
the  party  injured  has  within  sixty  days  thereafter  given  notice  of 
it  to  the  corporation ;  but  its  liability  does  not  extend  to  acts  of 
willful  and  malicious  trespass. 

An  individual  in  the  employ  of  the  company  is  not  a  person  con- 
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tracting  with  the  company  to  do  and  perform  a  certain  contract. 
The  difference  between  the  contractor  and  servant,  or  employee  of 
the  company,  is  recognized  by  the  statute.  The  provisions  of  §  25, 
apply  only  to  those  in  the  employ  of  the  corporation,  or  those  act- 
ing under  its  orders. 

The  provisions  of  §  23,  embrace  contractors.  As  contractors 
are  included  in  one  section,  and  omitted  in  the  other,  we  must 
deem  it  to  have  been  for  some  purpose, — and  that  when  they  are 
omitted,  it  was  not  the  intention  of  the  legislature  that  they  should 
be  included. 

We  think,  therefore,  that  the  corporation  is  not  to  be  held  respon- 
sible under  this  section  for  the  torts  of  contractors  or  the  servants 
of  contractors. 

The  defendants  obtained  their  charter  in  1850.  By  the  general 
railroad  law,  then  in  force,  a  railroiTd  corporation  was  authorized 
to  take  and  hold  real  estate  necessary  for  the  location,  construction, 
and  convenient  use  of  its  road  .  .  .  not  to  exceed  four  rods  in  width, 
unless  necessary  for  excavation,  embankment,  or  to  procure  mate- 
rials." R.  S.  1841,  c.  81,  §  2.  But  the  defendants,  by  their  char- 
ter,  Pub.  Laws  of  1852,  c.  3T8,  §  1 ,  were  authorized  jto  take  land 
not  ^Ho  exceed  six  rods  in  width."  The  defendants'  charter  was  ex- 
tended by  an  act  approved  Feb.  20,  1856,  and  again  by  an  act  ap- 
proved March  25,  1863,  and  by  an  act  approved  Feb.  21, 1866,  a 
further  extension  of  two  years  "  in  addition  to  the  time  now  limited 
by  law  "  was  allowed  for  the  completion  of  the  defendants'  railway, 
and  "  all  rights,  privileges,  and  grants,  heretofore  appertaining  to 
said  company,  are  hereby  continued  for  the  extended  times  afore- 
said." 

By  the  charter,  as  granted  originally,  six  rods  might  be  taken  for 
the  railroad.  The  charter  was  renewed  from  time  to  time.  No 
restrictions  were  made  upon  its  width,  and  there  is  no  intimation 
that  any  of  the  rights  and  privileges  granted  were  modified  or  with- 
drawn. On  the  contrary,  the  charter  is  renewed,  as  granted,  in 
its  entirety.  The  corporation,  with  a  right  to  six  rods  in  width,  is 
to  be  subject  to  the  general  laws  of  the  State  in  relation  to  rail- 
roads. 
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The.  first  location  was  filed  in  the  office  of  the  clerk  of  the  court 
of  commissioners  of  Washington  county,  on  6th  February,  1868. 
This  was  within  the  extended  time  given  by  statute. 

By  the  act  approved  Jan.  17,  1869,  c.  106,  one  year  from  and 
after  the  approval  is  given  to  alter  and  amend  the  location  between 
Lincoln  and  the  eastern  boundary  of  the  State.  The  amended  lo- 
cation was  adopted  by  the  direction  of  the  defendant  corporation, 
Jan.  15,  1870,  and  "received  and  filed"  in  the  office  of  the  county 
commissioners  of  Washington  county  on  17th  Januaiy,  1870.  This 
was  within  the  time  allowed  by  the  State. 

The  next  term  of  the  county  commissioners  after  the  location 
was  filed,  was  held  on  the  first  Wednesday  ne^t  after  the  fourth 
Tuesday  of  April,  1870,  at  which  time  the  amended  location  was 
appi  oved  and  ordered  to  be  recorded. 

Both  the  original  and  the  amended  location  were  completed  with- 
in the  time  allowed  by  the  statutes,  extending  the  time  in  which 
the  location  might  be  made.  The  defendants  were  entitled  to  the 
whole  of  the  extended  time.  Their  locations  were  made  and  filed 
within  that  time.  The  acts  granting  extensions  of  time,  do  not 
require  that  any  action  should  be  had  by  the  county  commissioners 
within  the  extended  time.  Their  action  was  necessarily  to  be  af- 
ter that  had  expired.  It  was  had  as  soon  as  by  the  law  of  the 
State  it  could  be  had, — that  is,  at  the  next  regular  session  aflier  the 
expiration  of  the  time  as  extended. 

By  R.  S.  1857,  c.  51,  §  3,  "  the  railroad  is  to  be  located  within 
the  time,  and,  substantially,  according  to  its  description  in  the 
charter.  Its  location  is  to  be  filed  with  the  county  commissioners, 
approved  by  them,  and  recorded."  The  statute,  it  will  be  per- 
ceived, has  been  followed.  The  time  for  the  location  is  not  to  be 
reduced.  The  defendants  located  and  filed  their  location  within 
the  time  granted  them,  and  are,  therefore,  entitled  to  the  rights 
thereby  acquired. 

It  appears  in  evidence  that  the  plaintiffs  made  an  application  for 
an  assessment  of  damages,  and  that  an  hearing  was  had,  and  dam- 
ages assessed  at  thirteen  hundred  dollars ;  that  the  defendants  sea- 
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sonably  filed  a  petition  in  the  nature  of  an  appeal,  which,  at  the  Oc- 
tober term,  1870,  of  this  court,  was  dismissed ;  that  after  the  de- 
fendants filed  their  petition,  the  plaintiffs  applied  to  the  county 
commissioners  to  obtain  the  security  required  to  be  given  by  R.  S. 
1857,  c.  61 ,  for  the  payment  of  the  damages  awarded  them ;  that  the 
defendants  did  not  give  any  security,  but  on  21st  December,  1870, 
paid  them  the  amount  of  damages  awarded  by  the  commission- 
ers, and  the  costs.  In  the  absence  of  any  evidence  to  the  contra- 
ry, this  may  well  be  presumed  to  be  in  satis&ction  of  the  damages 
awarded  by  the  commissioners  for  the  land  taken  by  the  location, 
to  which  the  assessment  of  the  county  commissioners  refers. 

The  plaintiffs  are  entitled  to  their  legal  rights.  The  opinion 
ion  or  remarks  of  Thompson,  in  his  conversation  with  Eaton,  can- 
not enlarge  those  rights. 

But  it  appears  that  the  railroad  passes  over  land  of  the  plaintiffs 
not  included  in  the  original  or  amended  location.  For  this,  no  jus- 
tification is  made  out.  If  the  defendant  corporation,  disregarding 
the  locations,  have  built  their  railroad  upon  the  plaintifis*  land, 
they  are  trespassers  in  so  doing,  whether  the  act  was  done  by  the 
order  of  their  chief  engineer,  under  whose  supervision  the  work 
was  constructed,  by  their  express  direction,  or  they  have  subse- 
quently ratified  it.  If  the  trespass  has  been  settled, — ^it  will  be  for 
the  defendants  to  show  it.  The  case  to  stand  for  trial. 

Cutting,  tVALTON,  Dickerson,  and  Danforth,  JJ.,  con- 
curred. 

voIm  ux.  85 
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«ioqI5oI  State  of  Mains  vs.  Inhabitants  of  Madison. 

Franchise— who  can  interpose.  Chartered  rights— waiver  of— evidence  of.  Lo- 
tatUm— errors  in— no  defense  to  indictment  for  bad  road.  Special  findings  of 
a  Jury  ooncltisive. 

In  the  trial  of  a  town  on  an  indictment  for  not  keeping  in  repair  a  highway  ex- 
tending from  the  end  of  a  toll-bridge  at  the  side  of  an  Island,  thence  across  the 
island  and  the  lesser  channel  of  the  river  to  the  main  shore,  the  objection  that 
the  location  bj  the  commissioners  is  within  the  chartered  limits  of  the  toU- 
bridge  corporation  is  not  open  to  the  town. 

When  a  corporation  is  chartered  to  erect  a  toll-bridge  across  a  river,  and  they 
erect  one  across  the  main  channel  to  an  island,  they  may  wiUve  whatever 
rights  they  have  for  erecting  a  bridge  across  the  lesser  channel.  And  evidence 
that  the  treasurer  of  the  corporation  procured  the  location  of  a  highway  from 
the  end  of  the  toll-bridge,  across  the  island  and  the  small  channel  to  a  way  on 
the  main  shore,  and  caused  the  town  to  be  indicted  for  not  keei^g  such  way 
in  repair,  is  sufficient  evidence  of  such  waiver. 

The  opening  of  a  sp^iflo  part  of  a  highway,  within  six  years  ftom  the  time  al- 
lowed  therefor,  prevents  the  discontinuance  of  that  part,  notwithstanding  an- 
other portion  of  the  same  location  has  not  been  seasonably  opened,  and  has 
thereby  been  discontinued. 

The  fact,  that  the  record  of  the  county  commissioners  shows  that  the  return  of 
their  doings  was  not  recorded  when  it  should  have  been,  is  fatal  to  their  pro» 
ceedings  when  presented  hy  certiorari;  but  it  cannot  be  taken  advantage  of  by 
the  town  in  defense  of  an  indictment  for  not  keeping  the  way  in  repair. 

The  special  finding  of  a  jury  is  conclusive  on  the  parties  in  the  absence  of  any 
motion  to  set  it  aside,  and  of  exceptions  to  the  rulings  in  relation  thereto. 

On  report. 

The  case  is  stated  in  the  opinion. 

J.  S.  Abbott^  for  the  State,  contended 

1.  By  the  charter,  the  bridge  corporation  had  no  authority  to 
build  their  bridge,  except  "  across  the  Kennebec  river  between 
Madison  and  Anson." 

2.  The  island  and  the  site  of  the  small  bridge  are  within  the 
town  of  Madison,  and  wholly  outside  of  their  chartered  limits ;  and 
the  corporation  had  no  authority  under  their  charter,  to  build  a 
«mall  bridge,  or  exact  toll  for  crossing  it. 

3.  Neither  the  road  across  the  island  nor  the  small  bridge  was 
ever  regarded  as  part  of  the  toll-bridge. 
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4.  They  were  built  and  kept  in  repair  for  a  time,  not  as  part  of 
the  toll-bridge,  but  for  the  •purpose  of  opening  communication  be- 
tween the  east  end  of  the  toll-bridge  proper,  and  the  traveled  way. 

6.  The  location  of  a  town  way  in  1844,  by  the  county  commis- 
sioners, was  valid.  The  corporation  joined  in  the  petition.  The 
town  acquiesced,  and  from  that  time  till  the  bridge  was  carried 
away  in  October,  1869,  the  road  across  the  island  and  the  small 
bridge  were  kept  in  repair  by  the  town  and  included  in  surveyors' 
limits. 

6.  Commissioners  had  jurisdiction  in  making  the  location  of  high- 
way in  1847.  The  town  acquiesced  and  had  exclusive  care  of  the 
way  until  October,  1869. 

7.  The  alleged  omission  by  the  county  commissioners  to  have  the 
location  recorded  at  the  proper  time,  cannot  be  objected  to  now. 

8.  This  road  has  not  been  discontinued,  because  not  opened  by 
Comville  and  Skowhegan. 

J).  D.  Stewart^  for  the  defendant. 

1.  The  bridge  was  to  extend  "  across  the  Kennebec  river." 

2.  The  finding  of  the  jury  settles  the  fact  that  the  channel  in 
controversy  was  a  part  of  that  river. 

8.  The  corporators  so  understood  it,  and  acted  accordingly  in- 
extending  their  bridge  "  across  the  river." 

4.  They,  in  accordance  with  their  charter,  elected  to  build  their 
bridge  over  an  island  for  convenience  and  economy,  the  island  thus 
becoming  a  pier,  both  structure^  constituting  af "  toll-bridge  across 
the  Kennebec  river." 

5.  Having  elected  thus  to  build  their  bridge,  they  are  bound  to 
maintain  it.  WebBter  v.  Lamedj  6  Met.  629 ;  Commonwealth  v.. 
Sancock  Bridge^  2  Gray,  58. 

6.  They  are  liable  to  indictment  if  they  refuse.  Commonwealik 
V.  Central  Bridge^  12  Gush.  244. 

7.  The  location  of  highway  never  had  any  validity.  The  county 
commissioners  had  no  authority  to  lay  out  a  highway  over  a  toll- 
bridge,  without  a  special  act  of  the  legislature.  Central  Bridge  v. 
Zowell,  4  Gray,  474. 
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8.  The  return  of  the  commissioners  was  not  recorded  at  the  first 
term  after  made,  and  the  pretended  higWay  was,  therefore,  never 
legally  established.     R.  S.  of  1857,  c.  18,  §  37. 

9.  The  location  has  been  quashed  by  this  court. 

10.  And  it  was  discontinued  by  operation  of  law.  State  v. 
Comvilley  43  Maine,  427. 

Danforth,  J.  This  is  an  indictment  for  not  repairing  a  high- 
way therein  described.  It  appears  that  in  1827,  the  legislature 
granted  a  charter  for  a  toll-bridge  "across  the  Kennebec  river, 
between  Anson  and  Madison,"  and  in  1828  and  1829  the  bridge 
was  built,  in  pursuance  of  said  charter,  firom  the  Anson  shore  to 
an  island.  On  the  easterly  side  of  this  island  is  a  channel  of  water 
claimed  by  defendants  to  be  a  part  of  the  Kennebec  river ;  but  this 
is  denied  by  the  government.  This  question  was  submitted  to  the 
jury,  and  by  a  special  verdict  they  have  found  that  this  easterly 
channel,  at  the  time  the  charter  was  granted,  was,  and  ever  since 
has  been,  a  part  of  the  Kennebec  river.  No  motion  to  set  aside 
this  verdict  has  been  filed,  no  exceptions  to  the  ruling  of  the 
presiding  judge,  or  requests  for  further  or  different  instructions. . 
Therefore  the  verdict,  as  far  as  it  goes,  is  conclusive.  Its  effect 
upon  the  result  is  an  open  question.  We  are  also  satisfied  fi*om  the 
report  of  the  case  that  the  island  is  within  the  town  of  Madison. 
When  the  bridge  was  built  under  the  charter,  there  was  no  way 
across  the  island  and  no  bridge  across  the  eastern  channel  suiBcient 
to  accommodate  the  public  travel.  The  proprietors  of  the  toll- 
bridge,  claiming  that  they  had  fulfilled  the  obligations  of  their  char- 
ter in  building  to  the  island,  continued  a  way  across  the  island,  and 
built  a  better  bridge  over  the  eastern  channel  for  the  sole  purpose, 
as  they  allege,  of  opening  their  bridge  to  the  public  travel  and 
thereby  making  it  effectual.  In  1844,  the  treasurer  of  the  bridge 
corporation,  and  others,  petitioned  for  a  town  way  across  the  island 
and  channel,  which,  on  appeal  to  the  county  commissioners,  was 
established  as  a  town  road  in  1845.  In  1846,  on  petition  therefor, 
the  county  commissioners  located  a  highway  over  the  town  way 
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and  corresponding  thereto,  and  to  the  way  originally  built  by  the 
bridge  proprietors,  and  continued  the  same  *'  through  Madison  and 
a  part  of  Comville  and  Skowhegan,  as  prayed  for."  That  part  of 
the  road  thus  located,  which  extends  from  the  end  of  the  larger 
bridge  across  the  island  and  eastern  channel,  is  the  highway 
described  in  the  indictment.  The  insufficiency  of  the  bridge  is 
admitted  but  the  way  is  denied.  The  legal  existence  of  this  high- 
way is  the  only  question  involved.  Several  objections  are  made  in 
defense. 

A  want  of  authority  on  the  part  of  the  county  commissioners  is 
the  first  objection  relied  upon.  This  objection  rests  upon  the  alle- 
gation that  it  is  an  interference  with  the  chartered  rights  of  the 
bridge  company.  It  may  admit,  perhaps,  of  a  serious  question 
whether  this  way  is  located  within  the  limits  of  the  bridge  charter. 
Whether  the  language  of  the  charter,  authorizing  a  bridge  "  across 
the  Kennebec  river,  between  the  towns  of  Anson  and  Madison,"  is 
not  ftdly  complied  with,  when  the  bridge  is  built  from  the  Anson 
to  the  Madison  shore,  across  that  part  of  the  Kennebec  lying  be- 
tween the  two  towns.  But  it  is  unnecessary  to  decide  this  ques- 
•  tion.  If  the  bridge  company  have  rights  under  their  charter  they 
may  waive  them.  That  they  have  waived  any  such  rights  is 
sufficiently  proved,  if  proof  were  necessary,  from  the  facts  found 
in  the  report,  that  the  first  way  was  located,  in  part  at  least,  through 
the  instrumentality  of  the  treasurer  of  the  corporation,  and  the 
same  corporation  caused  this  indictment  and  are  now,  doing  what 
they  can  to  secure  its  prosecution  to  final  judgment. 

Another  equally  valid  answer  to  this  objection  to  the  jurisdiction 
of  the  commissioners  is,  that  it  is  not  open  to  the  defendant  town. 
None  can  interpose  a  franchise  except  those  who  have  rights  under 
it.  If  the  corporation  does  not  choose  to  set  it  up,  no  others  can. 
In  this  case  it  is  not  in  a  position  to  do  so,  as  it  is  not  legally  a 
party,  nor  does  it  have  any  occasion  to  do  so,  as  no  party  is  claiming 
any  rights  belonging  to  the  company.  But  it  is  said  the  charter 
imposes  burdens  as  well  as  confers  rights,  and  that  these  burdens 
cannot  be  waived  or  surrendered  to  the  town.     This  mav  be  and 
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undoubtedly  is  so.  But  it  is  a  question  of  jurisdiction  we  are  dis- 
cussing, and  it  is  the  rights  of  other  parties  that  interfere  with 
jurisdiction,  and  not  their  liabilities.  If  relieving  parties  from  bur- 
dens, or  changing  them  to  others,  prevented  the  exercise  of  legal 
authority,  it  is  difficult  to  perceive  how  the  commissioners  could  be 
sure  of  a  right  to  act  in  any  case.  Perhaps  in  every  location  of  « 
way,  some  one  is  relieved  of  a  burden,  and  certain  it  is,  liabilities 
are  imposed  which  did  not  before  exist.  When  a  private  way  is 
made  public,  the  burden  of  repairs  is  changed,  and  no  reason  is 
perceived  why  a  toll-bridge,  either  in  part  or  in  whole,  may  not  by 
the  commissioners  be  converted  into  a  highway,  where  the  rights  of 
those  interested  under  the  charter  are  not  interposed,  and  the  (mly 
objection  made  is  that  it  throws  the  burden  of  repairs  upon  other 
persons  or  bodies.  But  in  this  case  we  cannot  adjudicate  upon  the 
liabilities  of  the  bridge  corporation.  They  are  not  a  party  in  any 
such  sense  as  will  make  a  judgment  binding  upon  them.  If  the 
town  or  any  other  party  claims  that  the  bridge  corporation  are  liable 
to  repair,  when  that  claim  is  presented,  in  the  proper  form,  it  can 
be  adjudicated  upon.  But  the  only  question  now  before  the  court 
is  as  to  the  liability  of  the  town.  If  there  is  a  legally  established- 
highway  there,  the  public  have  a  right  to  have  it  in  such  a  state  of 
repair  as  to  be  "safe  and  convenient  for  travelers."  It  may  be  that 
both  the  town  and  the  bridge  corporation  are  liable  to  repair;  if  so, 
the  town  may  have  a  remedy  in  some  other  process.  We  are  only 
to  ascertain  its  liability  under  this,  and  we  see  no  objection  to  it  on 
the  ground  of  a  want  of  authority  on  the  part  of  the  commissioners 
to  lay  out  the  road.    Commonwealth  v.  Petersham^  4  Pick.  119. 

Another  objection  urged  is,  that  the  highway  in  Question  was 
discontinued  by  operation  of  law,  not  having  been  opened  within 
six  years  from  the  time  allowed.  By  a  decision  of  this  court  this 
objection  was  held  valid  so  far  as  it  relates  to  that  part  of  the  loca- 
tion which  lies  in  Comville.  State  v.  InhabUants  of  Confmlle^  43 
Maine,  427. 

This  decision,  however,  does  not  refer  to  any  part  of  the  way 
outside  of  that  town.     The  case  finds  that  the  highway  in  Madison* 
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including  that  part  described  in  the  indictment,  ^^was  laid  put 
diiefly  over  town  roads,  that  had  long  been  traveled  as  such."  The 
road  in  question  was  included  in  the  limits  of  one  of  the  highway 
surveyors  of  Madison,  as  early  as  the  spring  of  1840,  and  was  then 
opened  and  traveled.  This  presents  the  question  whether  the 
opening  of  a  specific  part  of  a  highway,  within  six  years  from  the 
time  allowed,  prevents  the  discontinuance  of  that  part,  when  an- 
other portion  of  the  same  location  has  not  been  opened  and  is  dis- 
continued. 

In  Baker  v.  BunneU^  12  Maine,  237,  Weston,  C.  J.,  says,  "  It 
may  be  presumed  that  this  long  neglect  on  the  part  of  the  town, 
without  complaint,  is  full  evidence  that  such  road  was  not  required 
by  the  public  convenience,  notwithstanding  the  adjudication  of  the 
court."  In  Harkness  v.  Waldo  County  ComrrUsmners^  26  Maine^ 
863,  it  was  held  that  "  the  county  commissioners  by  adjudging  that 
the  way  prayed  for  is  of  common  convenience  and  necessity,  ad- 
judge each  portion  of  it  to  be  so." 

It  follows  that  so  much  of  the  road  as  has  been  opened  ha$  been 
adjudged  to  be  of  common  convenience  and  necessity.  This  is 
.confirmed  by  its  being  opened  and  traveled,  and  is  not  disproved  by 
the  &ct  that  another  part  of  the  same  location  has  not  been  opened. 
The  way  in  question,  then,  is  not  within  the  reason  and  spirit  of 
the  statute.  Nor  does  it  necessarily  come  within  a  fair  construction 
of  its  language. 

By  R.  S.  1841,  c.  25,  §  42,  in  force  when  this  way  was  located, 
"  Any  highway  .  .  .  laid  out  by  the  county  commissioners,  and  not 
opened  within  six  years  from  the  time  allowed  .  .  .  shall  be  deemed 
discontinued."  This  language  has  not  been  materially  changed  in 
the  subsequent  revisions.  The  commissioners  are  authorized  to  lay 
out  a  highway  within  the  limits  of  one  town.  They  may  locate 
a  portion  of  a  road  petitioned  for,  and  when  so  located,  it  is  as 
much  a  road  and  a  whole  road  as  though  all  the  prayer  of  the  peti- 
tion had  been  granted.  So  the  way  in  question,  when  located  and 
opened,  was  a  road  and  not  a  part  of  one,  and  there  would  seem 
to  be  as  much  propriety,  if  the  parts  cannot  be  separated,  in  say- 
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ing  that  the  whole  was  opened  and  not  discontinued,  as  in  saying 
that  the  whole  road  was  not  opened  and  was  discontinued.  A  feir 
construction  of  the  statute  requires  that  such  parts  of  a  location  as 
have  been  opened  and  traveled  so  as  to  be  properly  called  a  road 
or  highway,  should  not  be  deemed  discontinued.  This  view  is  con- 
firmed by  the  fact  that  the  statute  does  not  make  void  the  location. 
That  is  still  valid,  and  this  provision  is  only  one  form  of  discontin- 
uing a  way  no  longer  needed.  Why  may  not  a  portion  of  the 
location  be  dbcontinued  in  this  manner  as  well  as  in  other  pre- 
scribed modes. 

Another  objection  raised  is  an  error  in  the  records  of  the  com- 
missioners. It  does  appear  that  the  return  of  the  doings  of  the 
commissioners  was  not  recorded  as  early  as  it  should  have  been. 
In  Comville  v.  County  Commissioners^  33  Maine,  237,  this  was  held 
to  be  a  fatal  error  when  presented  by  a  proper  process.  But  it  has 
become  well  settled  that  the  records  of  the  county  commissioners 
cannot  be  impeached  collaterally,  and  must  be  considered  binding 
until  quashed  by  certiorari.  It  is,  however,  claimed  that  this  record 
has  been  quashed,  and  for  proof  certified  copies  of  the  records  of 
this  court  from  Somerset  county  have  been  annexed  to  the  argu- 
ment of  the  counsel  for  defendant.  This  is  not  properly  a  part  of 
the  case,  but  no  objection  is  made  to  its  admission  by  opposing 
counsel,  while  it  is  contended  that  it  does  not  show  that  the  record 
has  been  quashed.  On  examination,  it  appears  that  the  court 
granted  a  writ  of  certiorari^  while  it  does  not  appear  that  the  writ 
did  or  did  not  issue.  This  would  seem  to  be  necessary  before  the 
defective  record  could  be  legally  quashed.  Still  the  counsel  asserts, 
imqualifiedly,  that  the  record  has  been  quashed.  We  are  not  will- 
ing to  believe  that  any  counsellor  of  this  court  would  make  such 
an  assertion  without  at  least  good  grounds  for  believing  it  true. 
We  therefore  think,  as  it  may  be  vital  to  his  case,  he  should  have 
an  opportunity  to  show  it. 

On  the  other  hand,  the  counsel  for  the  prosecution  claims  that 
the  town  having  repaired  the  way  in  question  for  more  tlian  twenty 
years,  under  this  record,  it  is  now  bound  by  prescription  to  repair, 
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and  hence  is  liable  to  this  indictment.  This  point  was  not  only  not 
raised  at  the  trial,  but  the  report  shows  that  it  was  disclaimed  by 
counsel.  This,  too,  may  be  vital  to  the  case,  but  we  cannot  con- 
sider this  point  certainly  until  the  other  side  has  an  opportunity  to 
be  heard  upon  it.  The  report  should,  therefore,  be  discharged, 
and  the  case  stand  for  trial  upon  these  last  two  points. 

Report  discharged. 

Appleton,  C.  J.;  Walton,  DfcKERSON,  and   Tapley,  J  J., 
concurred. 


Daniel  A.  Thompson  vs.  Inhabitants  op  Pittston. 

CommutoAionr^tatute  ratifying  acts  of  towns  in  voting  money  for—unconstitU' 
tional.    JSxcqf^tionS'-questions  raised  under. 

So  much  of  c.  65,*  of  Pab.  Laws  of  1869,  as  attempts  to  ratify  the  action  of  towns 
in  voting  money  for  the  payment  of  the  commutation  fees  of  individuals  draft- 
ed into  the  public  service,  is  beyond  the  sphere  of  constitutional  legislation. 

The  defendant  town  voted  to  pay  each  drafted  citizen  who  paid  the  commutation 
fee,  three  hundred  dollars  ;  and  the  vote  was  ratified  by  an  act  of  the  legisla- 
ture. In  an  action  to  recover  the  sum  voted,  the  presiding  Judge  instmct#d 
the  jury—"  that  the  only  question  they  were  to  determine  was  whether  the 
moderator  and  clerk  were  qualified,  and  if  they  should  find  that  those  officers 
were  duly  sworn,  their  verdict  should  be  for  the  plaintiff;"  and  the  verdict  be- 
ing for  the  plaintiff,  the  defendant  alleged  exceptions,  Held,  That  the  excep- 
tions raised  the  validity  of  the  ratifying  act. 

^Pub.Law$oflS0d,c,  55.  Sect  1.  The  past  acts  and  doings,  regular  in  form 
of  cities,  towns,  and  plantations,  in  offering,  paying,  agreeing  to  pay,  and  in  rais- 
ing and  providing  the  means  to  pay  commutations  to  drafted  men,  and  all  notes 
and  town  orders,  given  by  the  municipal  officers  of  any  city,  town,  or  plantation 
in  pursuance  of  a  previous  veto  at  a  meeting  regularly  called  and  held,  for  the 
benefit  of  drafted  men,  are  hereby  made  valid. 

Sect.  2.  All  contracts  heretofore  made  by  the  municipal  officers  of  any  city, 
town,  or  plantation,  that  has  voted  at  meetings  caUed  and  held  to  raise  money 
to  pay  commutations  thus  voted,  and  all  contracts  heretofore  made  by  said  offi- 
cers, or  their  duly  authorized  agents,  with  third  persons,  corporations,  or  asso- 
ciations, for  the  purpose  of  raising  means  to  pay  such  commutations  so  voted 
are  hereby  made  valid. 
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On  exceptions. 

Assumpsit  to  recover  of  the  defendant  town  three  hundred  dol- 
lars, alleged  to  be  due  to  the  plaintiff  by  virtue  of  votes  passed  at 
a  meeting  held  on  July  20,  1863,  of  the  following  tenor : 

"  Voted^  that  every  man  drafted  in  the  town  of  Pittston  on  the 
sixteenth  day  of  July  (inst.)^  as  the  quota  of  said  town,  and  held 
to  serve  in  the  service  of  the  United  States  and  considered  liable 
to  go  and  serve,  shall  be  paid^  and  receive  three  hundred  dollars 
from  said  town  of  Pittston.  Each  drafted  man  to  have  the  privi- 
lege to  go  and  serve,  send  a  substitute,  or  pay  his  three  hundred 
dollars  commutation.  But  if  found  liable  to  do  either,  he  is  to 
have  and  receive  three  hundred  dollars  from  said  town  of  Pittston. 

"  Voted^  that  the  selectmen  be  hereby  authorized  and  instructed 
to  hire  or  otherwise  obtain  said  three  hundred  dollars  to  each  draft- 
ed man  from  or  belonging  to  said  town  of  Pittston,  found  to  be 
liable  and  obliged  to  go  and  serve,  send  a  substitute,  or  pay  com- 
mutation under  said  draft  forthwith,  and  pay  it,  $300,  over  to  such 
drafted  men,  and  every  man  drafted  and  found  to  be  liable,  and 
obliged  to  go  and  serve,  etc.,  as  above." 

The  defendants  raised  questions  in  regard  to  the  legality  of  the 
town  meeting,  because  the  record  did  not  show  that  moderator  aud 
clerk  were  sworn,  and  requested  certain  instructions  thereon,  which 
the  presiding  judge  dechned  to  give. 

The  presiding  judge  instructed  the  jury 

That  the  warrant,  as  amended,  was  sufficient ;  that  the  only 
question  they  were  called  upon  to  determine,  was  whether  the 

Sect.  3.  AU  contracts  heretofore  made  by  such  municipal  officers,  or  by  third 
persons  in  behalf  of  any  city,  town,  or  plantation,  but  without  previous  authority 
therefor,  to  pay  commutations  to  such  drafted  men,  or  to  raise  money  to  pay 
such  commutations,  may  be  ratified  or  confirmed  by  said  city,  town,  or  planta- 
tion. 

Sect  4.  The  doings  of  any  city,  town,  or  plantation,  in  roting  to  pay,  or  in  rais- 
ing money  to  pay  commutations,  may  be  ratified  and  confirmed  by  said  city, 
town,  or  plantation. 

Sect.  5.  All  taxes  that  have  been  assessed  to  raise  ftmds  to  pay  commutations 
or  to  fulfill  contracts  for  the  objects  named  in  this  act,  are  hereby  made  vaUd. 

Sect.  6.  Nothing  in  this  act  shall  affect,  in  any  way,  the  equalization  of  munici- 
pal war  debts. 
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xaoderator  and  clerk  were  sworn ;  and  that  if  they  should  find  that 
those  officers  were  duly  sworn  before  entering  upon  the  discharge 
.of  their  duties,  their  verdict  should  be  for  the  plaintiff. 

The  verdict  was  for  the  plaintiff,  and  the  defendants  alleged  ex- 
ceptions. 

J.  Boker^  for  the  plaintiff. 

1.  The  validity  of  the  act  (Pub.  Laws  of  1869,  c.  55)  is  not 
raised  in  the  exceptions,  or  involved  in  the  rulings  or  instructions 
of  the  court ;  and  so  is  not  now  open  to  the  defendants. 

2.  But,  if  it  is,  there  is  no  well-grounded  objection  to  its  validi* 
ty.  The  draft  was  made  under  the  act  of  congress,  passed  March 
S,  1868,  c.  75,  and  §  13,  is  as  follows  : 

**  Any  person  drafted  and  notified  to  appear  as  aforesaid  may,  on 
or  before  the  day  fixed  for  •  his  appearance,  furnish  an  acceptable 
substitute  to  take  his  place  in  the  draft ;  or  he  may  pay  to  such 
person  as  the  secretary  of  war  may  authorize  to  receive  it,  such 
sum,  not  exceeding  $300,  as  the  secretary  may  determine,  for  the 
procuration  of  such  substitute ;  which  sum  shall  be  fixed  at  a  uni- 
form rate  by  a  general  order,  made  at  the  time  of  ordering  a  draft 
for  any  State  or  territory ;  and  thereupon  such  person,  so  furnish- 
ing a  substitute,  or  pajing  the  money,  shall  be  discharged  firom 
further  liability  under  the  draft." 

When  a  person  is  drafted  and  accepted,  he  may  do  either  of 
three  things : 

1.  He  may  go  into  the  service  himself. 

2.  He  ma}*-  send  a  substitute. 

8.  He  may  pay  commutation  money,  with  which  the  United 
States  themselves  undertake  to  procure  a  substitute. 

Congress  is  the  sole  representative  of  the  United  States  in  rela- 
tion to  the  war-making  powers,  the  embodiment  of  its  sovereignty, 
and  has  exclusive  jurisdiction  of  that  subject  under  the  constitutioai. 
United  States  CoQStitution,  §  8,  Art  11  to  16 ;  Opinion  of  Judges, 
62  Me.  596. 

And  congress,  by  this  statute,  gave  the  election  to  every  drafted 
man  which  of  the  three  courses  he  would  adopt,  declaring  that  the 


Digitized  by 


Google 


648  MroDLE  DISTRICT,  1871. 

Thompson  v.  Inhabitants  of  Pittston. 

payment  of  the  money  was  just  as  legal,  acceptable,  patriotic,  and 
valuable  in  carrying  on  the  war  and  crushing  the  rebellion,  as 
either  of  the  others.  Of  this,  congress  was  the  exclusive  judges. 
The  question,  therefore,  was  res  adjudicata  ;  and  no  other  tribunal 
or  power,  whether  individuals,  branches  of  the  government,  courts 
or  States,  has  any  right,  authority,  or  power  to  declare  otherwise. 
The  various  statutes  ratifying  the  votes  of  towns  to  pay  bounties 
to  drafted  men  who  entered  the  service  themselves,  or  sent  substi- 
tutes, have  been  repeatedly  sanctioned  by  this  court,  and  fully 
commits  it  to  sustaining  the  act  of  1869.  Barbour  v.  Camden^  61 
Maine,  608 ;  Opinion  of  Judges,  52  Maine,  596 ;  Barker  v.  Dw- 
monty  53  Maine,  575,  576 ;  Winchester  v.  Corinna^  55  Maine,  9 ; 
JBart  V.  Hblden^  55  Maine,  572. 

L.  Clay^  for  the  defendants. 

Barrows,  J.  The  foundation  of  the  plaintiff's  claim  fails  ut- 
terly, if  c.  55,  of  the  Laws  of  1869,  entitled,  "  An  act  to  render 
valid  certain  doings  of  towns,  in  voting  commutations,"  is  found  to 
be  clearly  beyond  the  limits  of  constitutional  legislation.  The  pre- 
sumption being  that  it  was  not  so,  the  judge  at  nisi  prius  proceeded 
in  accordance  with  the  usual  practice,  upon  the  assumption  that ' 
the  act  was  valid  and  binding,  and  instructed  the  jury,  among 
other  things,  "  that  the  only  question  they  were  called  upon  to  de- 
termine, was  whether  the  moderator  and  clerk  were  duly  sworn," 
and  "  that  if  they  should  find  that  those  officers  were  duly  sworn 
before  entering  upon  the  discharge  of  their  duties,  their  verdict 
should  be  for  the  plaintiff."     To  this  the  defendants  except. 

It  is  manifest  that  the  positions  now  taken  by  the  plaintiff's 
counsel  that  the  validity  of  the  act  is  not  involved  in  the  rulings  or 
instructions  of  the  court,  and  that  no  question  of  its  validity  is 
raised  by  the  exceptions,  cannot  be  nmintained.  The  instriictions 
complained  of  did  not  involve  the  validity  of  the  act,  for  unless  the 
act  was  valid,  the  verdict  could,  in  no  event,  be  for  the  plaintiff.] 

We  come,  then,  directly  to  the  question  of  the  validity  of  the 
act. 
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It  has  been  for  some  time  past  under  consideration  in  other 
cases.  It  must  be  met  and  decided,  with  the  care  and  caution 
which  its  importance  demands. 

The  Umits  o(  the  constitutional  power  of  the  legislature  to  raise 
money  by  taxation,  or  to  authorize  towns  to  make  grants  of  money 
which  must  be  raised  by  taxation,  have  been  recently  discussed  by 
this  court.     See  Opinions  of  the  Judges,  68  Maine. 

We  start,  then,  with  the  proposition  which  we  think  no  one  will 
gainsay,  that  if  the  grant  made  by  vote  of  the  town  is  purely  a  gra- 
tuity to  an  individual,  and  it  is  impossible  to  believe  or  imagine 
that  the  public  can  gain  anything  thereby,  or  that  the  public  wel- 
fore  can  be  thereby  in  any  manner  subserved,  the  grant  is  not  law- 
ful, and  no  legislation  can  make  it  so.  We  think  it  susceptible  of 
positive  demonstration,  that  the  public,  or  the  general  government, 
which  in  this  matter  represented  the  public,  could  by  no  possibility 
gain  anything  by  the  action  of  certain  towns  in  voting  to  drafted 
men  sums  required  to  pay  commutation,  or  to  reimburse  the  drafted 
man  for  moneys  paid  for  that  purpose. 

In  the  emergency  then  existing,  the  country,  the  public,  the  gov- 
ernment which  represented  both,  had  a  right  to  the  services  of  as 
many  able-bodied  men,  within  certain  ages,  as  were  necessary  to 
protect  us  all  against  the  machinations  of  treason, — ^had  the  right  to 
draft  from  the  whole  number  of  those  fit  for  military  duty,  so  many 
as  were  required  for  that  purpose.  In  the  law  regulating  the 
draft,  a  certain  sum  was  fixed  and  designated,  the  payment  of 
which,  by  the  draft;ed  man,  should  be  deemed  an  equivalent  to  the 
rendering  of  personal  service  or  the  sending  of  a  substitute.  The 
payment  of  three  hundred  dollars  constituted  that  equivalent. 

But  when  an  able-bodied  man  was  drafted  and  accepted,  the 
government  held  him  for  the  performance  of  one  of  the  three  alter- 
natives. He  must  either  go  himself,  or  send  a  substitute,  or  pay 
the  three  hundred  dollars.  To  do  one  of  these  three  things  was  a^ 
duty  which  he,  as  an  individual,  owed  to  the  country,  and  his  own 
proper  person  was  pledged  for  the  performance  of  one  of  them.  If 
he  declined  to  go,  or  send  a  substitute,  before  he  could  be  reheved, 
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he  mast  pay  the  three  hundired  dollars.  It  was  his  individaal  debt. 
By  the  draft  and  acceptance  the  public  had  secured  the  perform^ 
ance  by  him  of  one  of  the  three  alternatives.  It  is  as  plain  as  any^ 
thing  in  arithmetic,  that  by  no  possibility  could  the  public  gain 
anjrthing  by  having  his  town  take  his  place  in  the  payment  of  die 
money. 

There  was  room  to  suppose  that  the  grant  of  a  bounty  to  him, 
or  to  his  substitute,  actually  entering  the  service,  might  benefit  the 
pabUc  by  showing  the  sympathy  of  his  fellow  citizens,  and  thereby 
encouraging  the  soldiers  to  render  better  service.  But  three  hnn-* 
dred  dollars  can  be  no  more  than  three  hundred  dollars,  let  who 
will  pay  it.  The  only  possible  effect  of  the  vote  of  the  town  is  to 
substitute  the  money  of  the  town  for  that  of  the  drafted  man. 

Without  such  action  the  public  would  have  either  the  service  or 
its  equivalent  in  money. 

With  it  the  public  can  have  only  the  money  equivalent.  We 
cannot  imagine  a  case  which  would  be  more  clearly  and  simply  die 
assumption  and  discharge  of  a  single  citizen's  liability,  without  the 
remotest  possibility  of  any  benefit  to  the  public  accruing  therefirom. 
It  can  wear  no  other  aspect  until  it  can  be  shown,  either  that  the 
money  was  better  than  the  service  for  which  the  law  of  the  United 
States  declared  it  to  be  simply  an  equivalent,  or  that  three  hundred 
dollars  of  the  town's  money  would  go  ftirther  in  the  purchase  of 
such  service,  than  three  hundred  dollars  from  the  drafted  man. 

The  able  counsel  for  the  plaintiff  makes  no  ftitile  attempt  to 
show  how  it  could  be  possible  that  some  benefit  to  the  pubUc  could 
be  derived  from  such  a  grant  of  pubUc  money.  The  only  sugges- 
tion he  has  to  offer,  in  support  of  the  validity  of  the  statute,  is  that 
this  court  is  committed  to  that  doctrine  by  reason  of  having  recog- 
nized the  constitutional  authority  of  the  legislature  to  pass  laws 
making  valid  the  acts  and  doings  of  towns  in  voting  the  payment 
of  bounties  to  volunteers,  drafted  men,  and  substitutes,  who  acta*' 
ally  entered  the  service.  Thus,  far  this  court  has  gone  and  no 
further. 

But  thb  fiiUs  very  far  short  of  the  proposition  which  we  are  now 
called  upon  to  entertain. 
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The  diflference  between  that  class  of  cases  and  the  present  is  rad- 
ical and  essential.  Test  them  by  the  statement  of  principles  with 
which  we  started.  The  difference  is  this.  In  the  case  of  the  pay- 
ment of  bounties  to  those  actually  entering  the  service,  the  public 
had  the  benefit  of  both  the  service  and  the  money  granted,  so  iar 
as  the  latter  might  be  supposed  to  operate  as  a  stimulus  to  greater 
exertion  on  the  part  of  the  soldier.  But  in  the  case  of  money 
voted  for  commutation,  the  town's  money  only  goes  instead  o{  an 
equal  sum  which  the  drafted  man  must  pay,  if  he  would  avoid  ren- 
dering either  personally  or  by  substitute  the  service  for  which  the 
law  deems  the  money  rimply  an  equivalent.  The  public  does  not 
get  from  any  quarter  both  the  service  and  the  money  as  it  does  in 
the  case  of  money  paid  for  bounties  to  those  actually  entering  the 
service. 

As  we  have  just  seen,  the  drafted  man  alone  caUy  by  any  possi- 
bffity,  derive  any  benefit  from  the  payment  What  is  given  to  the 
public  in  money  is  but  an  equivalent  for  the  service,  <^  which  the 
country  is  by  the  same  act  deprived,  and  no  remainder  of  benefit 
to  the  public  is  left.  Now,  in  the  case  of  the  payment  of  bounties, 
it  was  not  difficult  to  believe  that  the  soldier,  cheered  by  such  sub- 
stantial manifestation  of  the  patriotic  sympathy  of  his  neighbors, 
and  of  their  willingness  to  cooperate  with  him  for  the  common  de* 
fense,  and  freed  from  anxiety  as  to  the  maintenance  of  those  who 
might  be  dependent  on  him,  and  relieved  to  a  certain  extent  fi*om 
the  annoying  sense  of  personal  pecuniary  loss,  might,  and  would 
render  more  efficient  service  to  the  country  than  he  would  be  able 
to  do  j  if  he  went  forth  to  his  work  bearing  the  whole  burden  of  his 
private  cares  with  him.  There  were,  at  least,  a  i)ossibility  of  a 
common  benefit  growing  out  of  the  grant,  which  is  not  found  here* 

And  herein  is  the  ftindamental  difference  between  grants  for 
bounties  to  soldiers  wht)  took  the  field,  and  grants  to  individuals  to 
enaUe  them  to  avoid  taking  it.  No  case  can  be  found,  in  which 
this  court  has  sanctioned  the  imposition  of  a  puUic  burden  for 
purely  private  benefit  and  advantage.. 
'  We  have  never  yet  gone  so  far  as  to  sustain  an  individual's  claim 
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to  reimbursement  for  furnishing  a  substitute^  where  the  vote  of  the 
town  has  taken  that  form.     No  such  case  has  ever  come  before  us. 

That  case  was  fully  considered  in  Massachusetts,  and  an  elabo- 
rate opinion,  adverse  to  the  claim  rendered  in  Freeland  v.  Hagt- 
ingSy  10  Allen,  570,  in  which  (page  588)  we  find  the  following 
emphatic  language.  "  But  the  other  and  more  decisive  objection 
to  the  repayment  by  the  town  of  money  paid  foi:  substitutes  is, 
that  if  the  language  of  the  statute  would  warrant  the  raising  of 
money  for  such  purpose,  the  legislature  have  no  power  to  confer 
such  authority  on  the  town." 

This  is  followed  on  page  589  by  a  train  of  reasoning,  which  it 
would  be  found  very  diflBcult,  if  not  imf>ossible,  to  refute.  And 
that  reasoning  applies  even  more  forcibly  and  directly  to  such  a 
claim  as  this. 

In  Barbour  v.  Camden^  51  Maine,  608,  that  portion  of  the  vote 
of  the  town,  the  ratification  of  which  was  sanctipned  by  the  court, 
was  as  follows :  "...  to  pay  to  each  such  citizen  so  drafted  the 
sum  of  three  hundred  dollars  when  mustered  into  the  service  of 
the  United  States,  or  to  his  substitute,  when  so  mustered,"  and  the 
case  finds  that  ".the  plaintifi^  paid  the  substitute  the  town  bounty 
of  three  hundred  dollars  and  took  said  substitute's  order  on  the 
town  of  Camden  for  that  amount,"  in  exchange  for  which  the 
selectmen  gave  the  plaintiff  the  order  on  which  the  suit  was 
brought.  So  that  the  case  was  neither  more  nor  less  than  a  claim 
for  the  payment  of  a  bounty  to  a  soldier  in  the  field.  It  is  not 
easy  to  perceive  how  anything  in  the  other  authorities  cited  can  be 
perverted  to  the  support  of  the  present  plaintiff's  claim. 

We  are  fully  sensible  that  the  duty  imposed  upon  this  court  by 
the  constitution  and  laws  of  this  State  of  passing  upon  the  acts 
and  doings  of  the  legislature,  where  they  affect  the  rights  of  parties 
litigant  before  us,  and  of  declaring  such  acts  void  of  legal  force  and 
effect  if  they  shall  be  found  to  be  in  contravention  of  the  funda* 
mental  law  of  the  State,  ought  always  to  be  discharged  with  the 
utmost  circumspection;  that  never,  except  when  the  bounds  of 
constitutional  authority  have  been  clearly  passed,  should  the  power 
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vested  in  us  be  exercised;  that  due  force  is  to  be  given  to  the  pre- 
sumption that  the  constitutional  limits  have  not  been  transgressed, 
and  only  when  this  presumption  is  fully  overcome  should  the  act 
be  pronounced  void. 

But  while  we  bear  these  things  in  mind  we  feel  bound  to  declare 
our  conviction  that  a  law  imposing  a  public  burden,  for  purely  jiri- 
vate  benefit,  without  the  possibility  of  any  corresponding  public 
advantage,  is  a  clear  violation .  of  the  constitutional  guaranties  of 
the  right  of  private  property ;  that  the  action  of  towns  in  voting 
money  for  the  payment  of  the  commutation  fees  of  individuals 
drafted  into  the  public  service  is  justly  liable  to  this  objection,  and 
that,  as  a  consequence,  Jiny  attempt  on  the  part  of  the  legislature 
to  authorize  or  ratify  such  action  on  the  part  of  the  towns  is  beyond 
the  sphere  of  constitutional  legislation. 

Accordingly  we  hold  the  attempted  ratification  of  these  acts  and 
doings  in  c.  65  of  the  Laws  of  1869,  to  be  devoid  of  legal  and 
binding  force.  Uxoeptions'  sustained. 

Appleton,  C.  J. ;  Cutting,  Walton,  and  Danforth,  JJ., 
concurred. 

DiCKBRSON,  J.,  concurred  in  the  result,  and  presented  his  views 
as  follows : 

DicKEUsoN,  J.  It  seems  to  me  to  be  erroneous  to  regard  the  act 
of  congress  as  placing  the  payment  of  money  upon  the  same  footing 
with  rendering  military  service.  While  such  construction  is  not 
required  by  the  terms  of  the  act,  it  is  contrary  to  its  spirit,  to  rea- 
son and  public  policy,  ^nd  to  the  contemporaneous  judgment  of  the 
country.' 

The  government  needed  men  rather  than  money,  personal  ser- 
vice rather  than  pecuniary  aid.  The  olgect  of  the  act  was  to  raise 
men,  as  appears  fi:om  its  title  and  other  provisions.  The  difierence 
between  rendering  military  service  and  the  payment  of  money  is 
obvious;  if  every  drafted  man  had  rendered  military  service,  the 
integrity  of  the  republic  would  have  been  assured,  while  if  every 
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such  man  had  paid  $300  dollars,  instead  of  rendering  such  service, 
rebellion  would  have  triumphed.  It  is  the  difference  between  the 
man  who  performed  his  duty  to  his  country,  in  the  hour  of  her 
greatest  peril,  and  the  man  who  paid  a  fine  for  not  doing  such  duty. 
The  ranks  of  the  army  were  decimated  to  an  extent  substantially 
coiYesponding  in  numbers  to  the  number  of  drafted  men  who  were 
prevented  from  joining  it  by  the  payment  of  this  fine.  For  every 
soldier  disabled  by  sickness  or  wounds,  exempted  from  further  ini- 
mediate  service  by  the  expiration  of  his  term  of  enlistment,  killed 
in  battle,  or  suffering  death  from  wounds  or  disease,  the  govern- 
ment needed  and  had  a  right  to  a  fresh  recruit.  To  this  call  of 
the  country  every  drafted  man  who  would  neither  render  personal 
service  nor  furnish  a  substitute  responded,  "  I  will  pay  my  fine." 
The  effect  of  such  responses  upon  the  soldiers  in  the  field  and  the 
recruiting  service  was  so  disastrous,  that  congress  was  soon  impelled 
to  repeal  the  odious  provision  of  the  act  under  consideration.  The 
intelligent  judgment  of  the  country  at  the  time  made  a  broad  dis- 
.crimination  in  its  estimate  of  these  two  classes  of  drafled  menJ 

It  is  a  misinterpretation  of  the  true  intent  and  meaning  of  the 
act  of  congress,  as  well  as  a  misconception  of  the  exigencies  of  the 
country,  and  a  perversion  of  contemporaneous  history,  to  hold  that 
the  payment  of  $300  under  that  act  was  equivalent  to  the  perform- 
ance of  military  service.  The  meaning  of  the  act  is  the  same  as 
though  it  had  read,  "  Every  drafted  man  who  does  not  enter  the 
military  service  of  the  country,  or  furnish  a  substitute,  shall  pay  a 
fine  of  $300,"  So  fiir  from  being  equivalent  to  personal  service, 
the  payment  of  the  money  was  imposed  as  a  military  fine  for  not 
rendering  such  service.  Worcester  defines  the  word  *'  fine "  to 
mean,  *'  a  sum  of  money  paid  for  obtaining  a  benefit,  favor,  or  priv- 
ilege." This  is  precisely  what  the  defendant  did  when  he  paid  the 
$300  for  which  he  now  claims  to  be  reimbursed.  It  was  liot  paid 
to  promote  the  public  advantage  or  wel&re,  but  to  purchase  his 
own  exemption  from  the  performance  of  a  personal  duty,  to  enable 
him  to  enjoy  his  ease  and  pleasure,  advance  his  private  interests, 
and  escape  the  privations,  sufferings,  and  perils  of  war.     When  a 
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drafted  man  elected  to  pay  $800  in  lieu  of  entering  the  service  or 
furnishing  a  substitute,  such  payment  stands  upon  the  same  footing 
as  the  payment  of  a  fine  imposed  by  law  for  not  attending  a  mili- 
tary training  under  a  State  law,  or  by  judgment  of  a  court-martial 
for  other  neglect  or  violation  of  military  duty.  Indeed,  the  motives 
for  payment  of  the  fine  are  more  urgent  and  the  duress  under 
which  it  is  paid  is  more  formidable  in  the  former  than  they  would 
be  in  the  latter  class  of  cases. 

The  intimation  in  the  act  of  congress  that  the  money  thus  paid 
was  "  for  the  procuration  of  a  substitute,"  was  obviously  designed 
to  render  the  provision  under  consideration  as  little  odious  as  possi- 
ble, a  sort  of  plea  of  justification  for  accepting  money  instead  of 
men,  whenever  motives  of  fear,  private  pleasure  or  interest,  or 
hostility  to  the  war  should  induce  the  drafted  man  to  adopt  that 
alternative.  For  like  reasons  of  public  policy  the  act  in  question 
does  not  in  terms  designate  the  provision  for  the  payment  of  money 
as  a  fine  in  terms,  though  it  partakes  of  the  nature  of  a  fine,  was 
obviously  designed  as  such,  and  may  properly  be  thus  regarded. 

The  provision  for  the  payment  of  money  cannot  be  regarded  as 
a  tax  levied  upon  the  drafted  man,  since  congress  has  no  authority 
to  discriminate  against  them  by  imposing  upon  them  an  undue  pro- 
portion of  the  expenses  of  the  war,  though  it  may  impose  a  fine 
upon  them  for  not  rendering  military  service. 

There  was  no  element  of  public  advantage,  benefit,  or  welfare 
blended  with  the  payment  made  by  the  defendant.  On  the  con- 
trary, such  payment,  as  we  have  seen,  tended  to  weaken  and 
demoralize  the  army,  and  bring  the  government  into  disrepute  and 
peril.  The  defendant  paid  the  $300  in  controversy  as  a  fine 
imposed  for  non-performance  of  a  personal  obligation  to  the  gov- 
ernment, exclusively  for  his  own  individual  benefit  and  as  his 
individual  debt.  He  might  have  entered  the  army  and  avoided 
'  this  expenditure ;  but  rather  than  do  so,  he  chose  to  pay  the  fine 
imposed  for  such  neglect.  He  has  enjoyed  the  benefit  secured  by 
the  sum  he  paid,  and  cannot  rightfully  compel  others  to  reimburse 
him  for  such  payment.     To  do  so  would  be  to  require  the  inhabi- 
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tants  of  the  defendant  town  to  pay  a  tax  to  indemnify  him  against 
loss  for  neglecting  to  perform  a  personal  public  duty, — ^to  tax  the 
drafted  men  of  that  town,  who  entered  the  military  service  or  paid 
a  substitute,  in  order  to  reimburse  him  the  fine  he  paid  for  the 
privilege  of  staying  at  home. 

A  tax  levied  for  such  a  purpose  is  not  only  a  tax  on  A.  for  the 
private  benefit  of  B.,  but  it  is  also  a  tax  on  A.  to  reimburse  B.  the 
amount  of  the  penalty  he  paid  for  not  performing  a  personal  public 
duty.  A  statute  authorizing  the  imposition  of  such  a  tax  lacks 
the  distinguishing  characteristic  of  all  constitutional  enactments 
that  involve  the  necessity  of  taxation,  a  public  purpose,  and  is, 
therefore,  unauthorized  by  the  constitution.  Opinions  <^  Justices, 
58  Maine,  601  and  604. 

The  previous  adjudications  of  this  court  in  respect  to  the  consti* 
tutionality  of  statutes  authorizing  towns  to  pay  bounties,  etc.,  afford 
no  sanction  for  the  statute  under  consideration.  Those  cases  are 
clearly  distinguishable  firom  the  one  at  bar,  as  the  public  welfiune 
was  intimately  blended  with  the  private  interest  of  the  individuals 
sought  to  be  benefited  by  the  reimbursement.  The  present  plain- 
tiff's case  has  no  such  association. 

While  the  legislature  may  rightfully  authorize  the  imposition  of 
a  tax  to  encourage  and  aid  drafted  men  in  rendering  military  ser- 
vice to  the  government,  it  has  no  constitutional  power  to  authorize 
a  tax  to  prevent  them  firom  performing  such  service. 
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Inhabitants  of  Hampden  vs.  Inhabitants  of  Levant. 
Pauper.    Residence— toAen  it  ceases. 


If,  while  absent  from  his  place  of  residence,  a  person  form  an  intention  to  aban- 
don it,  his  residence  then  as  effectually  ceases,  as  if  he  had  intended  not  to 
return  when  he  left  it. 

To  prevent  his  gaining  a  settlement,  it  is  not  absolutely  essential  that  the  pau- 
per should  make  the  application  for  aid. 

Application  of  Corinth  v.  Lincoln,  34  Maine,  310,  in  relation  to  supplies  received 
indirectly. 


On  Facts  found  by  a  referee. 
The  case  is  stated  in  the  opinion. 

S.  W.  Matthews,  for  the  plaintiffs. 

A.  W.  Paine,  for  the  defendants,  contended  inter  alia. 

That  if  during  his  stay  in  the  army,  the  alleged  pauper  formed 
an  intention  of  going  to  Winterport  to  live  after  his  return,  this 
would  not  affect  his  settlement  in  Hampden,  until  that  intention 
was  carried  into  effect.  So  long  as  the  idea  was  in  intention  alone, 
no  effect  could  be  produced  upon  his  rights  in  any  respect, — ^his 
rights  of  suflfrage,  school,  or  settlement,  or  the  duties  of  taxation, 
draft,  or  other  public  charge.  Hallowell  v.  Saco,  6  Greenl.  143 ; 
Wayne  v.  Chreen,  21  Maine,  357;  Worcester  v.  Wilbraham,  13 
Gray,  686. 

Corinth  v.  Lincoln,  34  Maine,  310,  does  not  sustain  the  conclu- 
sion, that  a  boarder  is  affected  by  the  supplies  furnished  by  his 
landlord,  of  which  the  boarder  partakes ;  but  the  careftil  language 
of  the  opinion  excludes  it.  No  hint  is  therein  given  that  any  in- 
terference is  intended  with  the  principles  settled  in  Hallowell  v. 
Saco,  sup. ;  Chreen  v.  Buckgdd,  3  Greenl.  136 ;  Raymond  v.  Har- 
rison,  11  Maine,  190 ;  Bangor  v.  Readjidd,  32  Maine,  60  ;  Q-ar- 
land  v.  Dover,  19  Maine,  441 ;  and  Sanford  v.  Lebanon,  31  Maine, 
124. 


60   6S7 
96   2061 


Digitized  by 


Google 


658  EASTERN  DISTRICT,  1871. 

Inhabitants  of  Hampden  v.  Inhabitants  of  Levant. 

In  Corinth  v.  Lincoln^  the  parties  were  fiither  and  daughter,  the 
latter  of  whom,  though  of  age,  had  returned  to  her  father's  house, 
"  to  find  a  home  in  his  family,"  to  be  "an  inmate  of  his  family." 
And  the  court  say  it  was  necessary  to  appear  "  that  she  had  her 
home  at  her  father's,"  "  a  home  which  must  be  the  place  where 
she  has  the  design  and  the  right  for  the  time  being  to  abide,"  etc. 
See  also,  the  remainder  of  the  opinion. 

Counsel  also  cited  Oakham  v.  Warmck,  13  Allen,  90 ;  Taunton 
V.  Middleboro\  12  Met.  38. 

Appleton,  C.  J.  The  settlement  of  the  pauper  was  originally 
in  the  defendant  town.  In  middle  of  December,  1857,  and  a  few 
days  before  he  became  of  age,  he  left  Levant  and  went  to  Hamp- 
den to  reside.  His  settlement,  however,  would  remain  in  the  de- 
fendant town,  until  he  should  gain  a  new  one  elsewhere  in  some  of 
the  modes  prescribed  by  statute,  and  the  burden  is  on  the  defend- 
ant to  show  that  a  new  one  has  thus  been  gained. 

The  pauper,  in  December,  1857,  went  to  Hampden  with  the 
expressed  intention  of  getting  work  there,  and  not  intending  to  re- 
turn to  Levant.  He  had  two  married  sisters  i*esiding  in  Hamp- 
den, with  whom  he  spent  most  of  the  time.  In  1860,  he  voted 
there,  and  in  1861,  he  enlisted  in  the  12tli  Maine  regiment  and 
served  until  the  expiration  of.  his  enlistment,  when  he  reenlisted 
and  was  allowed  on  the  quota  of  Hampden.  He  came  to  Hamp- 
den on  a  furlough  in  1864,  and  spent  most  of  the  time  at  his  sister's 
Mrs.  Knowles,  paying  there  his  board  in  part.  The  mother  of  the 
pauper  had  re-married,  and  was  living  in  Winterport.  About  the 
middle  of  July,  1865,  wliile  in  the  service  he  formed  the  resolution 
of  abandoning  Hampden,  and  making  his  home  in  Winterport ; 
sent  his  mother  $160,  and  requested  her  to  purchase  land  in  that 
town  adjacent  to  that  on  which  she  lived ;  sent  her  $160  on  leav- 
ing the  army,  went  to  his  mother's,  worked  on  the  land  some  time, 
became  dissatisfied  with  his  trade,  sold  the  land  to  the  person  with 
whom  the  bargain  was  made,  and  then  went  to  Carmel,  where  he 
has  smce  resided. 
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The  question  presented  is  whether  there  are  five  continuous 
years  of  residence  in  Hampden,  in  which  there  have  been  no  sup- 
pKes  furnished  the  pauper.  ' 

The  pauper  ceased  in  July,  1866,  to  reside  in  Hampden.  He 
was  not  there  bodily  at  that  time.  He  has  not  resided  there  since. 
He  then  formed  the  resolution  of  abandoning  his  residence  in 
Hampden  and  to  reside  in  Winterport.  The  intention  and  the 
absence  bodily  from  the  plaintiff  town  ended  his  residence  there. 
It  was  not  necessary  that  he  should  return  to  Hampden,  and  in- 
stantly leave  with  the  intention  of  abandoning  his  residence.  Ab- 
sence from  Hampden  and  the  intention  not  to  return,  and  to  go 
elsewhere  to  live,  and  their  coexistence  sufficed  to  effect  a  change 
of  residence.  The  facts  of  sending  the  money,  of  requesting  his 
mother  to  purchase  land  in  Winterport,  and  his  going  there,  after 
leaving  the  army,  together  with  his  absence  from  Hampden  and 
his  intention  to  abandon  that  as  his  plan  of  residence,  and  to  estab^ 
lish  a  new  one  in  Winterport,  show  that  he  then  ceased  to  have 
any  residence  or  home  in  Hampden. 

The  residence  is  broken  up  when  one  leaves  with  the  intention 
not  to  return.  But  being  absent,  if  the  intention  not  to  return  is 
formed  while  thus  absent,  is  the  residence  any  the  less  broken  up  ? 
Is  it  necessary,  when  one  leaves,  having  no  formed  intention  of 
abandoning  his  then  residence,  and  while  absent,  foims  the  inten- 
tion of  not  returning,  that  he  should  return  and  start  anew  with  an 
intention  of  not  returning,  before  his  residence  can  be  regarded  as 
legally  abandoned.  When  one  leaves  his  place  of  residence,  and 
while  absent  forms  the  intention  of  not  returning,  his  residence  as 
much  ceases  as  if  at  that  date  he  had  lefl  such][residence  with  the 
intention  of  not  returning. 

Were  there  five  years  of  continuous  residence  by  the  pauper  in 
the  town  of  Hampden,  between  the  middle  of  December,  1857, 
when  he  moved  into  Hampden,  and  July,  1865,  when  he  ceased  to 
reside  there,  without  his  **  receiving,  directly  or  indirectly,  supplies 
as  a  pauper  ?  " 

The  families  of  both  his  sbters  were  poor  and  received  supplies 
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from  the  plaiiitifF  town  every  year,  from  1859  to  1867.  The  pau- 
per spent  his  time,  while  in  Hampden,  in  the  families  of  his 
sisters, — and  most  of  it  with  Mrs.  Knowles,  and  agreed  to  pay  for 
his  board,  and  did  pay  it  in  part.  It  does  not  appear  that  he  paid 
anything  while  residing  with  his  other  sister. '  While  living  in  the 
&mily  of  Mr.  Knowles,  the  latter  called  twice  on  the  plaintiff 
town  for  assistance  for  the  pauper,  and  they  agreed  to  pay  him  for 
the  board  the  pauper  had  agreed  to  pay  but  had  not.  The  plain- 
tiff town,  on  June  5,  1860,  paid  $4.50  for  three  weeks'  board,  and 
on  December  9th,  $7.50  for  five  weeks'  board.  These  amounts 
were  repaid  by  the  town  of  Levant.  The  pauper,  however,  did 
not  call  on  the  town,  nor  did  he  know  that  Knowles,  whose  fiimily 
was  receiving  aid,  in  whose  &mily  he  was  boarding,  had  called  on 
the  town  for  aid  for  him,  etc. 

The  two  families,  in  which  the  pauper  boarded,  were  receiving 
supplies  during  the  time  he  lived  in  Hampden.  It  could  hardly 
be  otherwise,  than  that  the  feet  was  known  to  him.  These  sup- 
plies must  be  regarded  as  supplies  furnished  indirectly  within  the 
case  of  Corinth  v.  Lincoln^  34  Maine,  810.  In  addition  to  those 
supplies  the  town  of  Hampden  paid  for  his  board  at  two  several 
times  in  1860,  and  the  sums  so  paid  were  repaid  by  the  defendant 
town.  These  supplies  break  up  the  continuity  of  time  required  by 
the  statute.  They  were  ftimished  prior  to  five  years  from  the  middle 
of  December,  1857,  when  the  pauper  came  into  Hampden,  and 
after  that  date,  five  years  did  not  elapse  before  he  abandoned  his 
residence  there  in  July,  1865.  It  was  not  necessary  that  the  pau- 
per should  make  the  application  for  aid  to  prevent  his  gaining  a 
settlement,  for  in  Corinna  v.  Exeter^  13  Maine,  821,  the  aid  was 
ftimished  without  appplication  on  the  part  of  the  pauper  and  against 
his  earnest  protestations.  Dqfendanti  defaulted* 

Cutting,  Kent,  Walton,  and  EfANFORTH,  JJ.,  concurred. 
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Allen  B.  Farrar  and  another  vs.  Uriah  T.  Pearson. 
Account — acUon  of—vjhen  not  maintainable. 

In  the  absence  of  any  a^astment  of  the  matters  of  a  partnership,  two  memheri 
thereof  cannot  maintain  a  joint  action  of  account  against  the  third,  to  recover 
their  share  of  the  net  profits. 

Thus,  in  the  trial  of  a  joint  action  of  account  by  the  plaintiffs  against  the  de- 
fendant, it  appeared,  on  the  part  of  the  plaintiffs,  that  the  parties  were  part- 
ners, on  equal  terms,  in  the  business  of  hunting;  that  they  killed  several 
moose,  which  the  defendant  sold  and  received  the  money  for;  that  he  had 
received  other  moneys  belonging  to  the  firm;  and  that  on  being  called  upon 
for  payment,  he  told  one  of  the  plaintiffs  he  would  pay  when  he  had  the 
money,  and  the  other  that  he  had  received  no  more  money  than  he  had  paid 
out.    Jleldf  that  the  action  was  not  maintainable. 

In  case  of  »> tenancy  in  common,  each  tenant  may  bring  his  several  action;  bi^t 
two  cannot  join  against  a  third,  for  they  have  no  joint  interest. 

On    EXCEPTIONS. 

Account  against  the  defendant  as  "  receiver  of  moneys  of  the 
plaintiffs." 

The  plaintiffs  proved  that  in  the  winter  and  spring  of  1867,  they 
and  the  defei!dant  were  partners  in  the  hunting  business,  each 
being  entitled  to  the  profits  and  liable  to  the  losses ;  that  they  killed 
several  moose,  some  of  which  the  defendant  sold  and  received  the 
money  for;  that  the  defendant  collected  an  order  of $108  and  vari- 
ous other  moneys  belonging  to  the  firm,  amount  not  known  ;  that 
the  defendant  told  Farrar  he  would  pay  him  as  soon  as  he  had  the 
money,  and  told  We\>ber  (the  other  plaintiff)  that  he  had  received 
no  more  money  than  he  had  paid  out. 

The  defendant  moved  that  the  plaintiffs  be  nonsuited,  on  the 
ground  that  they  could  not  jointly  maintain  this  action.  But  the 
presiding  justice  ruled  otherwise,  and  ordered  the  defendant  to 
account.     Thereupon  the  defendant  alleged  exceptions. 

P.  (?.  WkUcy  for  the  plaintiffs,  contended 
That  the  object  for  which  the  partnership  had  been  created, 
having  ceased,  a  settlement  only  remained. 
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That  the  firm  owed  no  debts ;  and  that  the  defendant  had  con- 
verted everything  into  money. 

That  the  plaintiffs  were  joint  tenants  in  their  share  of  the  pro- 
ceeds of  the  sale  of  the  property,  seized  per  my  et  per  totU.  Coll. 
on  Part.  §  123.  And  as  such  the  defendant  was  bound  to  account 
to  them  jointly.  McMurray  v.  Rawnon^  8  Hill,  59 ;  Griffith  v. 
Willing,  3  Bain,  317 ;  Whelan  v.  Watmough,  15  Serg.  &  R.  153 ; 
James  v.  Brown,  1  Dall.  889. 

A.  Sanborn,  for  the  defendant 

Appleton,  C.  J.  This  is  an  action  of  account.  **  Account 
render,"  observes  Gibson,  J.,  in  Geary  v.  Cunningham,  10  S.  &  R. 
230,  "  IS  at  best  but  a  clumsy  remedy,  and  so  greatly  inferior  to  a 
bill  in  equity,  that  it  is  in  England  abandoned  altogetlier."  It  is, 
however,  still  retained  in  this  State. 

At  the  trial  at  nisi  prius,  the  presiding  justice  rendered  the 
interlocutory  judgment,  quod  computet,  to  which  exceptions  were 
taken.  The  question  presented  is  whether  the  plaintiff,  upon  the 
evidence  produced,  were  entitled  to  this  judgment. 

The  plaintiffs  and  defendant  were  partners.  There  has  been  no 
adjustment  of  the  afiairs  of  the  partnership,  and  no  balance  ascer- 
tained. The  interests  of  the  several  partners  inter  sese  were  several. 
There  is  nothing  showing  or  tending  to  show  any  interest  on  the 
part  of  these  plaintiffs,  which  alone  would  entitle  them  to  maintain 
a  joint  action  against  their  copartner.  There  is  no  express  promise 
proved,  and  nothing  from  which  one  can  be  implied. 

In  Whelan  v.  Watmough,  15  S.  &  R.  153,  this  form  of  action 
was  brought  by  one  partner  against  two,  and  it  was  held  not  to  be 
maintainable  unless  a  joint  liability  was  shown.  "  When  the 
objection  was  first  made,  that  there  .could  not  be  a  verdict  and 
judgment  for  the  plaintiflF  quod  computet,  unless  the  jury  found  a 
joint  liability  of  the  defendants  to  render  an  account,  I  was  im- 
pressed," observes  Dimcan,  J.,  "  with  an  opinion  that  it  was  unan- 
swerable.    It  seemed  to  me  that  it  would  be  unsettling  the  first 
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foundations,  to  say  th&t  one  man  should  be  answerable  for  another, 
when  there  was  no  express  contract,  and  when,  firom  the  nature  of 
the  consideration,  there  could  be  none  implied.  I  did  not  then 
believe  it  to  be  law,  and  so  instructed  the  jury,  that  on  the  plea  of 
never  bailiffs  or  receivers  of  the  plaintiffs,  unless  they  found  that 
this  was  a  house  of  partnership,  consisting  of  two  parties,  the  plain- 
tiffs one  and  the  defendants  the  other,  then  verdict  should  be  for 
the  defendants."  This  ruling  was  sustained  and  judgment  entered 
on  th,e  verdict. 

The  same  reasoning  is  still  more  applicable  when  there  are  two 
partners  suing  a  third.  The  defendant  may  owe  one  and  not  the 
other,  or  one  more  than  the  other.  The  plaintiffs  cannot  have 
several  judgments  in  accordance  with  the  different  amounts  the 
defendant  may  owe  them  severally.  They  have  no  joint  cause  of 
action  and  therefore  they  cannot  recover,  though  the  same  amount 
was  due  each.  **  Neither,"  observes  Gould,  J.,  in  Beach  v.  Roichr 
ki88y  2  Conn.  425,  "  can  one  of  the  three  (when  the  partnership 
consists  of  that  number)  recoyer  against  either  of  the  others  singly, 
since  the  mutual  claims  of  any  two  of  them  cannot  be  completely 
adjusted  without  deciding  upon  those  of  the  third."  The  only 
mode  by  which  the  affairs  of  a  partnership,  consisting  of  three  or 
more,  can  be  settled  by  suit  is  by  bill  in  equity,  where  all  the  part- 
ners are  made  parties  to  a  suit,  in  which  their  respective  rights  can 
be  adjusted. 

In  Partsnumth  v.  Donaldson^  32  Penn.  202,  the  precise  question 
here  presented  arose.  It  was  there  held  that  one  partner  could  not 
maintain  this  action  against  his  two  copartners  jointly,  without 
showing  a  joint  liability  on  their  part  to  account.  "  The  action  of 
account  render,"  observes  Strong,  J.,  in  delivering  the  opinion  of 
the  court,  **  is  founded  upon  contract,  and  the  engagement  between 
the  partners  is,  that  each  partner  shall  account  to  every  other  for 
himself,  and  not  for  his  copartner.  It  is  a  several  liability,  and 
no  two  partners  are  responsible  to  another  jointly." 

In  case  of  a  tenancy  in  common,  each  tenant  may  bring  his  sev- 
eral action,  but  two  cannot  join  against  a  third,  for  they  have  no 
joint  interest.     Sturton  v.  Itichardsoni  13  M.  &  W.  17. 
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Had  the  plaintiffs  brought  assumpsit,  the  affairs  of  the  firm  re- 
maining unadjusted,  and  no  balance  agreed  upon,  and  no  express 
promise  proved,  the  plaintiffs  could  not  recover.  In  such  case  the 
law  will  not  imply  a  promise.  Exceptions  sttstained* 

Cutting,  Kent,  Walton,  Barrows,  and  Tapley,  J  J.,  con- 
curred. 


Jesse  Partridge  v«.  Charles  E.  White. 
Chattel  mortgage-— comtruction  of,    Batiflcation,    Agent^s  declaraUona. 

A  mortgage  of  **  tbe  goods  and  chattels  now  in  "  the  mortgager's  store  in  a  cer- 
tain town  named,  **  a  schedule  of  which  is  hereunto  annexed,**  covers  only  the 
goods  then  in  the  store  of  which  a  schedule  was  made. 

By  bringing  a  suit  to  recover  the  value  of  goods  mortgaged  to  the  plaintiff  claim- 
ing to  hold  under  the  mortgage,  the  plaintiff  thereby  ratifies  the  act  of  his 
attorney  in  taking  the  mortgage  in  the  pli^intiff 's  name. 

The  declarations  of  an  agent  in  regard  to  a  past  transaction  are  not  admissible 
against  the  principal. 

On  exceptions. 

Trover  wherein  the  plaintiff  claims  to  recover  the  value  of  a 
stock  of  goods  in  Brunswick,  in  the  county  of  Cumberland. 

The  plaintiff  claimed  to  hold  by  virtue  of  a  mortgage  from  one 
Strout  to  him,  dated  Dec.  29, 1868,  to  secure  $700  and  interest. 

The  defendant  claimed,  by  virtue  of  a  mortgage  from  said  Strout, 
to  one  Thompson,  deceased,  to  secure  $300  and  interest,  dated 
April  8,  1864.  The  mortgage  described  the  property  as  "the 
goods  and  chattels  now  in  my  store  in  Brunswick,  aforesaid,  a 
schedule  of  which  is  hereunto  annexed." 

It  appeared  that  the  defendant  was  the  administrator  of  the 
estate  of  the  m6rtgagee,  Thompson. 

There  was  evidence  tending  to  show  that  the  defendant  took 
possession  of  the  goods  in  controversy  under  the  mortgage ;  that 
he  had  let  Strout  have  $1,000,  and  was  to  have  a  claim  on  the  goods 
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till  the  money  was  paid ;  that  after  taking  possession,  the  defendant 
sold  the  goods  for  $3,635.39. 

The  presiding  judge  instructed  the  jury,  that  in  order  to  hold 
the  goods  on  the  mortgage  under  which  tlie  defendant  claimed,  it 
would  be  incumbent  on  him  to  prove  that  the  goods  were  the  same 
which  were  covered  by  that  mortgage,  and  that  he  could  hold  no 
other  under  it,  but  the  identical  goods  that  were  in  the  store  at  the 
time  it  was  given. 

That  admitting  the  Thompson  mortgage  to  be  valid,  if  there 
were  more  goods  than  were  sufficient  td  pay  the  mortgage,  then 
the  plaintiflF's  mortgage  conveyed  to  him  a  right  of  redemption  of 
the  Thompson  mortgage,  that  not  having  been  foreclosed ;  and  if 
the  Thompson  mortgage  was  discharged  without  foreclosure,  it 
would  be  no  justification  for  the  defendant. 

The  defendant  denied  the  validity  of  the  mortgage  to  Patridge 
because  it  appeared  in  evidence  that  it  was  taken  by  one  Brown, 
an  attorney  at  law,  with  whom  the  plaintifi*  had  left  a  note  against 
Stront,  upon  which  to  obtain  security ;  and  that  it  was  in  evidence 
that  Brown  had  stated  that  he  had  no  authority  to  take  a  mort- 
gage. 

And  the  presiding  judge  instructed  the  jury  that  Brown  was  not 
a  party  to  the  suit,  and  his  admissions  or  statements  at  other  times 
were  not  testimony,  except  so  fiir  as  they  tend  to  impeach  his 
credibility  as  a  witness. 

The  verdict  was  for  the  plaintiff,  and  the  defendant  alleged  ex- 
ceptions. 

J.  2).  Brown^  for  the  plaintiff. 

J".  D.  Simmons^  for  th3  defendant,  cited  Abbott  v.  Goodwin^  20 
Maiie,  408  ;  JeweU  v.  Preiton,  27  Maine,  400 ;  1  Greenl.  on  Ev. 
§§  113  and  114 ;  Burnham  v.  EllU,  39  Maine,  319. 

Appleton,  C.  J.  The  mortgage  to  Samuel  Thompson,  under 
which  the  defendant  justifies,  was  of  "  the  goods  and  chattels  now 
in  my  store  in  Brunswick  aforesaid,  a  schedule  of  which  is  here- 
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unto  annexed."  This  could  only  cover  those  then  in  the  store,  of 
which  a  schedule  was  made.  The  case  of  Abbott  v.  Qoodma^  20 
Maine,  408,  does  not  apply. 

Whether  Brown  had  authority  originally  to  take  the  mortgage 
under  which  the  plaintiff  claims  is  immaterial.  His  action  has 
been  affirmed  by  the  bringing  of  this  suit  The  defendant  cannot 
complain,  for  his  right  was  to  the  goods  mortgaged  to  Thompson, 
and  the  jury  by  their  verdict,  under  proper  instructions,  have 
found  that  none  of  those  are  embraced  in  the  plaintiff's  claim,  or 
that  the  mortgage  was  discharged. 

The  rulings  of  the  presiding  justice  were  in  strict  accordance 
with  law.  Exceptions  overruled. 

Cutting,  Kent,  Walton,  Barrows,  Danforth,  and  Tap- 
ley,  JJ.,  concurred. 


Patrick  Folan  vs.  Matthew  Folan. 
Axtdiia  querela— vohen  and  hyxohom  mainJtainable, 

A  Judgment  debtor,  who  was  absent  from  the  State  and  not  served  with  process, 
may  maintain  audita  querela^  to  set  aside  an  execution  issued  on  a  jadgment 
rendered  on  default,  in  a  personal  action,  within  one  year  thereafter,  without 
first  giving  the  bond  prescribed  in  B.  S.  o.  82,  §  4,  notwithstanding  the  execu- 
tion has  been  returned  satisfied  by  a  levy  on  the  debtor's  real  estate. 

On  facts  agreed. 

Case  is  stated  in  the  opinion. 

J".  TT.  Williamson^  for  the  plaintiff. 

N.  B.  Hubbard^  for  the  defendant. 
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Appleton,  C.  J.  On  16th  August,  1865,  the  defendant  sued 
out  a  writ  of  attachment  against  the  plaintiff,  wlio  was  at  the  time 
absent  from  the  State,  and  did  not  return  until  after  the  judgment, 
hereinafter  referred  to,  was  rendered  against  him.  There  was  no 
service  upon  the  plaintiff,  or  his  tenant,  agent,  or  attorney,  and  no 
appearance  by  or  for  him.  At  the  return  term,  notice  was  ordered 
to  be  given  the  plaintiff  (then  defendant)  "  by  causing  an  attested 
copy  of  this  action,  with  the  order  of  court  thereon,  to  be  published 
three  weeks  successively  in  the  *  Progressive  Age,'  etc.  The 
order  was  complied  with,  and,  at  the  next  term,  judgment  was  ren- 
dered on  de&ult  and  execution  issued  thereon,  without  any  bond 
having  been  given  by  the  defendant  (then  plaintiff)  as  required  by 
R.  S.  c.  82,  §  4.  The  execution  thus  obtained  was  levied  upon 
the  plaintiff's  real  estate,  and  returned  satisfied,  whereupon  he  has 
brought  the  writ  of  audita  querela.     Is  it  maintainable  ?" 

The  execution  was  irregularly  issued  against  the  express  pro- 
visions of  the  Statute,  c.  82,  §  4.  In  such  case  there  can  be  no 
writ  of  error.  "  The  remedy  of  tlie  party  injured,"  observes  Par- 
sons, C.  J.,  in  Johnson  v.  Harvey^  4  Mass.  485,  "  is  either  by  audita 
querela^  or  by  motion  to  the  court  to  set  the  execution  aside." 
This  is  the  proper  remedy  when  an  execution  has  issued  without 
notice  to  the  defendant,  and  without  giving  the  bond  required  in 
such  case  by  the  statute.  Marvin  v.  WUkens^  1  Aiken,  107 ; 
Whitney  v.  Silver,  22  Vt.  634 ;  Porter  v.  Vaughan,  24  Vt.  211. 
It  lies  to  vacate  a  judgment  irregularly  issued,  when  the  bond  re- 
quired by  statute  has  not  been  given,  though  the  execution  has 
been  satisfied  by  a  levy  on  personal  estate.  Alexander  v.  Abbott, 
21  Vt  476.  So  it  may  be  maintained  by  a  judgment  debtor  not 
served  with  process  to  set  aside  an  execution  taken  out  by  a  cred- 
itor, without  first  filing  the  bond  required  by  statute,  even  after 
the  execution  has  been  satisfied  by  a  levy  upon  real  estate.  Ding- 
man  V.  Myers,  13  Gray,  2.  It  is  a  concurrent  remedy  with  a  pe- 
tition for  a  review.     Lovejoy  v.  WMer,  10  Mass.  101. 

The  case  of  Bryant  v.  Johnson,  24  Maine,  304,  is  inapplicable. 
In  that  case,  the  service  was  duly  made  on  the  original  defendant, 
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and  judgment  rendered  for  the  amount  due.  The  original  plaintiff 
was  entitled  to  an  execution  of  right.  The  one  issued  was  re- 
tained by  the  plaintiff's  attorney,  and  a  second  one  was  issued, 
upon  which  a  levy  was  made,  which  was  the  only  matter  of  com- 
plaint. No  wrong  was  done,  •*  unless, "  as  remarks  Whitman, 
C.  J.,  "  the  payment  of  an  honest  debt  can  be  accounted  an  in- 
jury." Whether  the  second  execution  was  issued  irregularly  or 
not,  the  court  say  they  will  not  inquire.  In  the  present  case,  the 
question  was  issued  against  the  express  prohibition  of  the  statute, 
in  a  case  where  the  defendant  had  no  personal  service,  and  where 
he  was  entitled  to  the  protection  of  a  statutory  bond,  before  it 
could  leg  illy  issue. 

The  writ  of  audita  quenda  is  a  remedy  to  which  the  aggrieved 
party  is  entitled.  That  he  may  have  another  remedy  is  no  reason 
why  he  should  not  have  this. 

Judgment  far  plaintiff ^  that  execution  illegally 
i$$ued,  and  all  proceedings  under  it  vacated. 

Kent,  Walton,  Dickerson,  and  Danforth,  JJ.,  concurred. 


George  B.  Stearns  and  wife  vs.  George  Sampson. 

Tenancy—termination  of—right  of  landiord  to  enter  and  expel  tenant.    Assault 
of  tenant  by  landlordr-what  will  not  support  allegaJUon  of 

Wbea  a  tenancy  has  been  legally  terminated  by  the  landlord,  he  may  peaceably 
.  enter  the  premises,  whether  he  disclose  or  conceal  his  intentions  of  entering 
to  be  for  the  purpose  of  removing  the  tenant. 

After  such  entry  he  may  remove  the  tenant,  using  such  force  %8  will  sustain  a 
plea  of  vMUittr  manu$. 

And  in  such  case,  if  the  tenant,  after  a  reasonable  opportunity  therefor,  neglects 
to  remove  his  goods,  the  landlord  may  remove  and  deposit  them,  with  due 
care,  in  some  near  and  convenient  place. 

A  declaration,  alleging  tbat  the  defendant,  with  force  and  arms,  committed  an 
assault  upon  the  female  plaintiff,  is  not  sustained  by  evidence;  tiiat  the  de- 
fendant, a  reasonable  time  after  terminating  the  plaintifb'  tenancy,  peaceably 
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■  » 

entered  the  premises,  requested  the  pi  aintiffs  to  quit,  and  remove  their  furni- 
ture, and  upon  their  refusal,  hurst  open  an  inner  door,  which  she  wrongfully 
fastened,  and  refUsed  to  open,  took  off  the  doors  and  windows  on  a  cold  day 
in  winter,  hronght  a  hlood-honnd  into  the  house,  made  a  £reat  noise  in  the 
premises  for  several  days,  and  refuse4  to  permit  any  food  to  he  furnished  to 
her  from  the  outside. 

On  BXCEPTiONa,  and  motion  to  set  aside  the  verdict  as  being 
against  law. 

Trespass. 

The  writ  contained  three  counts ;  one  for  breaking  and  entering 
the  pkintiffs'  close  and  carrying  away  the  household  furniture ; 
the  second,  for  taking  and  carrying  away  the  household  furniture  of 
th^  wife ;  and  the  third,  for  assault  on  the  wife. 

There  was  evidence,  tending  to  show  that  .the  plaintiffs  had  been 
in  the  peaceable  possession  of  the  premises  in  controversy  for  more 
than  twenty  years ;  that  the  defendant  received  the  legal  title  in 
September,  1869 ;  that  the  husband  plaintiff,  being  absent  most  of 
the  time,  the  defendant  had  an  interview  with  the  wife,  iiiforming 
her  of  his  title,  and  asking  her  how  long  before  she  would  be  ready 
to  leave,  to  which  she  replied,  that  "ij  would  take  her  four 
weeks;"  that  the  defendant  told  her  the  purpose  for  which  he 
bought  it,  and  asked  her  if  he  could  commence  repairs  on  the  out- 
side without  disturbing  her,  to  which  she  gave  her  consent ;  that 
defendant's  workmen  erected  stagings  about  the  third  week  in 
October ;  that  the  husband  notified  defendant  to  remove  stagings ; 
that  the  defendant  caused  a  notice,  to  terminate  plaintiffs'  tenancy, 
to  be  maiie  and  served  about  October  25'th ;  that  the  defendant 
consulted  eminent  legal  counsel  and  followed  their  directions 
generally. 

The  mode  of  entering  into  the  house  will  be  found  in  the  opinion 
detailed  by  each  party. 

There  was  evidence  tending  to  show  that  after  entry  and  notice 
to  leave,  and  reftisal  by  the  wife  and  her  mother,  with  an  expressed 
determination  on  their  part  to  hold  possession  against  the  defend- 
ant, the  latter  called  in  assistants  and  ordered  them  to  remove  the 
furniture,  and  they  did  remove  it  from  some  of  the  rooms ;  that 
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upon  going  to  one  of  the  rooms,  the  door  was  fastened  and  the 
assistants  opened  it ;  that  the  fiirniture,  except  bed,  was  removed 
from  Mrs.  Steams'  sleeping-room. 

That  the  assistants  remained  there  several  days  and  nights. 

That  the  defendant  caused  the  windows  to  be  removed ;  pre- 
vented food  from  being  carried  to  the  house  ;  that  a  tenant  was  let 
into  the  L  of  the  house,  and  had  charge  of  the  defendant's  blood- 
hound, five  months  old,  and  permitted  him  to  go  into  the  house ; 
that  the  furniture  was  removed  into  a  house  near  by,  and  Mrs. 
Stearns  notified  of  its  whereabouts ;  that  the  doors  fastened  by 
Mrs.  Steams  were  removed;  that  Mrs.  Steams  finaUy  left  by 
compulsion  with  an  officer,  and  was  sick  several  weeks. 

The  rulings  sufficiently  appear  in  the  opinion. 

The  jury  returned  a  verdict  for  the  plaintiffs,  and  the  defendant 
alleged  exceptions  and  also  filed  motions  to  set  aside  the  verdict  as 
being  against  law  and  the  weight  of  evidence. 

J".  W.  Bradbury  ^  L.  Clay^  for  the  plaintiffs. 

A.  Lihhey[  for  the  defendant. 

Appleton,  C.  J.  The  writ  in  this  tase  contains  three  counts, — 
for  trespass  quare  clausum^  for  an  assault  and  battery  upon  the 
female  plaintiff,  and  for  taking  and  carrying  away  her  goods. 

The  presiding  justice,  in  his  charge  to  the  jury,  assumed  that  the 
legal  title  to  the  premises  upon  which  the  alleged  trespasses  were 
committed,  was  in  the  defendant;  that  George  B.  Steams  had 
been  a  tenant  therein ;  that  the  defendant  had  given  him  legal 
notice  to  quit ;  that  his  tenancy  had  been  terminated,  and  that  he 
thenceforth  became  a  tenant  at  sufferance. 

The  defendant,  these  facts  being  unquestioned,  after  having 
given  the  plaintiff  ample  time  in  which  to  remove  his  goods  and 
femily,  on  the  ninth  of  December  entered  into  the  premises  in 
controversy,  which  had  been  and  were  then  occupied  by  the  plain- 
tiffs. The  plaintiffs'  witness,  Mrs.  Best,  gives  the  following  ac- 
count of  the  defendant's  entry:    ** December  ninth,  as  I  was 
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passing  through  the  entry,  the  bell  rang.  I  opened  the  door. 
Being  in  my  morning  dress,  I  apologized.  Mr.  Owen  was  with 
Mr.  Sampson ;  he  introduced  him  to  me.  Without  my  asking  him, 
he  stepped  in,  and  then  into  the  parlor  and  asked  for  mother.  I 
went  and  called  her,  and  then  went  to  my  room  to  my  baby.  She 
soon  called  me.  Mother  said,  Mr.  Sampson  has  come  to  move  the 
furniture.  Owen  went  into  the  parlor.  Mother  was  then  in  the 
parlor.  Mr.  Sampson  said  he  had  come  to  clear  the  house,  and 
for  us  to  leave  at  once,"  etc. 

The  defendant's  testimony  on  this  point  was  as  follows :  "  On 
the  9th  December,  I  went  to  the  house  with  Mr.  Owen,  and  rang 
the  door-bell.  Mrs.  Best  came  to  the  door  and  invited  Mr.  Owen 
and  myself  into  the  house,  and  showed  us  into  the  south-west  par- 
lor. I  asked  for  Mrs.  Steams,  arid  she  called  her.  Mrs.  Steams 
came  in  five  minutes  perhaps,  or  a  little  more.  I  then  said  to  her 
I  had  come  to  take  possession  of  the  house ;  that  I  had  consulted 
Mr.  Paine  and  Mr.  Sewall,  and  that  they  had  told  me  to  come  to 
the  house  and  take  possession  of  it.     She  remonstrated,"  etc. 

Now  what,  after  this  entry,  were  the  relations  of  the  parties  ? 
The  defendant  had,  without  force  or  violence,  entered  into  his  own 
house,  in  which  the  plaintiffs,  their  tenancy  having  been  legally 
terminated,  still  remained  ?  What  were  the  respective  rights  and 
duties  of  the  parties  ?  The  plaintiffs  without  title,  their  tenancy 
duly  terminated,  were  there  without  right.  Their  continued  pos- 
session was  wrongful.  The  defendant  was  there  by  right  in  the 
possession  of  his  own  estate,  having  entered  peaceably  and  without 
resistance  on  the  part  of  the  wrong-doing  tenant.  Both  cannot 
rightfully  remain.  One  or  the  other  should  quit.  Can  there  be 
any  doubt  whose  duty  it  was  to  leave.  If  the  defendant  could 
rightfully  remain,  the  continued  occupation  of  the  plaintifl^  was 
wrongful;  as  the  plaintifi&  could  not  rightfully  remain,  and  the 
defendant  could,  and  as  one  should  quit,  if  he  failed  to  quit  volun- 
tarily, there  remained  only  the  right  of  removal. 

That  right  would  be  the  same  as  where  any  person,  having  en- 
tered a  dwelling-house,  refuses  to  quit  when  requested.     If  there 
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is  not  this  right  of  removal,  then  any  knave  may  enter,  remain, 
and  refuse  to  quit,  and  there  is  no  mode  of  dispossession.  It  is  true 
every  man's  house  is  his  castle.  But  his  neighbor's  house,  where 
he  has  no  legal  right  to  be,  is  not  his  castle.  The  owner,  in  his 
castle,  may  remain,  for  it  is  his  castle.  The  trespasser,  in  his  neigh- 
bor's castle,  must  remove  or  be  removed.  If  it  be  not  so,  the 
rights  of  the  wrong-doer  are  equivalent  to  those  of  the  owner, 
rightfully  in  possession  of  his  own. 

Th^  facts  as  to  the  entry  on  9th  December  were  not  in  dispute. 
Upon  these  facts,  the  presiding  justice  instructed  the  jury  as  fol- 
lows :  "  There  is  no  controversy,  that  if  he  (the  defendant)  had 
obtained  peaceful  possession,  he  had  a  right  to  remain  there,  the 
property  being  his  at  the  time.     But  what  was  the  nature  of  his 
possession  ?    Did  he  go  there  for  the  purpose  of  deception,  merely 
to  call  as  a  friend  on  a  visit,  or  did  he  go  there  with  the  intention, 
after  making  such  an  entry,  to  forcibly  expel  the  inmates  ?    If  that 
was  his  design,  then  the  entry  would  not  be  recognized,  in  law,  to 
give  him  a  peaceable  possession."     As  the  defendant  had  a  right 
to  enter  peaceably  into  his  own  house,  and  being  there  to  remain, 
and  to  remove  the  tenant  wrongfully  remaining,  it  does  not  affect  the 
rights  of  the  parties,  whether  he  disclosed  or  concealed  his  inten- 
tion to  remove  his  tenant.     Nor  is  it  material  whether  he  entered 
with  such  intention,  or  formed  such  intention  after  his  entry,  if  his 
entry  was  peaceable,  and  without  force.     "  It  [is  not  necessary," 
remarks  Lord  Tenterden,  in  Butcher  v.  Butcher^  7  B.  &  .C.  399, 
14  E.  C.  L.  59,  "  that  the  party,  who  makes  the  entry,  should  de- 
clare that  he  enters  to  take  possession  ;  it  is  sufficient,  if  he  does 
any  act  to  show  his  intention."    In  the  same  case,  Bailey,  J.,  says, 
"  I  think  that  a  party,  having  a  right  to  the  land,  acquires  by  entry 
the  lawftil  possession  of  it,  and  may  maintain  trespass  against  any 
person,  who  being  in  possession  at  the  time  of  his  entry,  wrongfully 
continues  upon  the  land."     The  defendant  might  instantly  bring 
trespass  against  the  plaintiff,  wrongftiUy  remaining  in  his  house,  or 
he  might  remove  her.     As  the  law  gave  him  a  right  to  enter 
peaceably  and  remove  his  tenants  and  their  goods,  if  it  could  be 
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done  without  a  breach  of  the  peace,  the  intention  to  do  what  the 
law  authorizes,  cannot  make  an  entry  with  such  intent  wrongful. 

The  first  branch  of  the  instruction  was  correct.  The  verdict 
should  be  s^t  aside  as  against  law,  the  evidence  on  both  sides  show- 
ing the  entry  to  have  been  peaceable. 

If  there  is  any  evidence,  to  which  the  latter  part  of  the  instruc- 
tions can  apply,  then  the  exceptions  should  be  sustained ;  for  a 
peaceable  entry  cannot  be  metamorphosed  into  a  forcible  one,  by 
reason  of  an  existing  and  concealed  intention  on  the  part  of  the 
party  entering  to  do,  after  entry,  what  by  law  he  was  legally  au- 
thorized to  do. 

The  court  instructed  the  jury  that  the  plaintiffs  could  not  recover 
on  the  count  for  breaking  and  entering.  The  defendant  entering 
upon  premises  wrongfully  withheld  by  the  tenant,  could  not  be 
deemed  a  trespasser.  But  if  he  was  not  a  trespasser  in  entering 
into  his  own  house,  whatever  his  purpose  or  intention,  then,  being 
there,  he  might  remove  doors  or  windows.  If  the  plaintiffs  could  not 
maintain  trespass  qaa/re  clauBum  for  his  entry,  neither  could  they  for 
his  acts  after  such  entry.  Header  y^Stone^  7  Pick.  147.  "  The 
right  of  the  plaintiffs  to  the  possession  of  the  house  had  terminated 
by  their  failure  to  pay  rent,  and  the  notice  given  to  them  by  the 
defendant  to  quit  the  same.  In  this  state  of  the  facts,"  observes 
Dewey,  J.,  in  Mugford  v.  Miehardsan^  6  Allen,  76,  "  the  defendant 
had  the  right  to  enter  upon  the  premises  and  take  out  the  windows 
of  the  same.  .  •  •  Being  thus  in  peaceable  possession  of  a  portion  of 
the  tenement,  the  court  properly  instructed  the  jury  that  if  the 
female  plaintiff  undertook  to  prevent  him  from  taking  out  the  win- 
dows, he  had  the  right  to  use  as  much  force  as  was  necessary  in 
order  to  overcome  her  resistance."  In  Sarris  v.  GiUingham^  6 
N.  H.  11,  the  owner  of  the  land,  after  requesting  his  tenant  to 
leave,  upon  his  refusal  entered,  tore  down  the  chimneys  and  put 
the  building  in  an  uninhabitable  condition,  fgr  doing  which  the  ten- 
ant brought  an  action  of  trespass  quare  dausum,  "  We  are  of 
opinion,"  say  the  court,  in  delivering  their  opinion,  "that  the 
disturbance  done  to  her  possession,  by  putting  the  house  in  a  situ- 
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ation  which  compelled  her  to  leave  it,  did  not  make  them  trespass- 
ers ab  initioy  because  she  had  no  right  to  be  there  against  the  will 
of  D.  Gillingham,  the  owner  of  the  land.  Erwin  v.  Olmstead^  7 
Cow.  229 ;  Wilde  v.  Contillac^  1  Johns.  Cases ;  Hyatt  V.  Wood^  4 
Johns.  150 ;  IveB  v.  Ive%^  13  Johns.  235." 

Neither  can  the  acts  complained  of  be  deemed  to  constitute  an 
assault  upon  the  female  plaintiff.  As  they  were  acts  the  defendant 
could  legally  do,  they  cannot  become  the  basis  of  a  suit  or  a  foun- 
dation for  a  claim  for  damages. 

The  right  of  the  plaintiffs  to  occupy  having  been  legally  termin- 
ated, they  would  have  a  reasonable  time  in  which  to  remove  their 
goods,  after  which  the  landlord  might  enter  and  remove  them, 
storing  them  safely  near  by,  provided  it  were  done  in  a  careful 
manner.  Hollins  v.  Mooers^  25  Maine,  192.  In  case  of  a  mort- 
gage, the  entry  may  be  made  by  the  mortgagee,  before  condition 
broken,  without  the  consent  and  against  the  will  of  the  mortgager, 
and  the  mortgagee  may  remove  the  personal  property  of  the  mort- 
gager, provided  it  be  done  in  a  careful  and  convenient  manner  and 
to  a  safe  place,  without  being  liable  in  an  action  of  trespass  therefor. 
Allen  V.  Bichnall^  26  Maine,  436.  In  Whitney  v.  Sweety  2  Foster, 
10,  a  legal  notice  to  quit  on  20tli  October  was  given.  "  This," 
observes  Bell,  J.,  "was  a  sufficient  notice,  and  .the  tenancy  was  by 
that  notice  terminated  on  the  20th.  After  that  day  the  plaintifi 
was  a  trespasser ;  his  goods  were  damage  feasant^  and  the  owner 
had  a  clear  and  perfect  right  to  go  into  the  house  with  suitable 
assistants,  and  then,  peaceably  and  quietly,  without  breach  of  the 
peace,  remove  the  goods  to  a  near  and  convenient  distance,  and 
there  leave  them  for  the  use  of  the  owner,  doing  them  no  unneces- 
sary damage."  These  views  have  been  fully  sustained  by  the 
supreme  court  of  Massachusetts  in  repeated  decisions.  Curtis  v. 
Qalvin^  1  Allen,  215 ;  Mugford  v.  Richardson^  6  Allen,  76.  In- 
deed, after  the  legal  termination  of  a  tenancy,  as  in  the  case  at  bar, 
the  tenant  "  could  have  no  longer  any  other  rights  than  those  of 
ingress,  egress,  and  regress,  for  a  reasonable  time  to  .take  ca?^  of  and 
remove  his  property."     Moore  v.  Boyd^  24  Maine,  242.     Those 
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rights  the  plaintiffs  had  in  the  most  ample  manner,  had  thej  seen 
fit  to  exercise  them. 

There  is  in  the  declaration  a  count  for  an  assault  and  battery 
upon  the  female  plaintiff. .  In  reference  to  this  branch  of  the  case, 
the  following  instructions  were  given.  "  Was  there  a  trespass 
committed  upon  the  female  plaintiff?  She  is  thei  only  one  who 
seeks  for  damages.  Whatever  may  have  been  the  injury  inflicted 
upon  the  other  inmates  of  that  house,  she  can  recover  on  this  suit 
only  for  that  which  was  inflicted  upon  her.  In  order  to  constitute 
an  assault,  it  is  not  necessary  that  the  person  should  be  touched, 
but  there  should  be  certain  indignities.  In  the  language  of  one  of 
the  decisions,  if  the  plaintiff  was  embarrassed  and  distressed  by  the 
acts  of  the  defendant,  it  would  amount  in  law  to  an  assault."  The 
acts  and  indignities  which  from  the  charge  might  constitute  an  as- 
sault, \^ere  the  bursting  open  a  door,  which  the  defendants  had  no 
right  to  fasten,  and  the  inconveniences  resulting  from  taking  off 
the  doors  and  taking  out  the  windows,  which  made  it  uncomforta- 
ble for  the  female  plaintiff  to  remain,  where  remaining,  she  was  a 
trespasser.  So  the  bringing  a  blood-hound  by  the  defendant 
into  his  house,  which  is  proved  to  have  barked,  but  not  to  have 
bitten,  and  the  making  a  noise  therein,  with  other  similar  acts,  it 
was  contended,  would  amount  to  an  assault  and  trespass,"  and  of 
that  the  jury  were  to  judge."  Now  such  is  not  the  law.  An  as- 
sault and  battery  is  clearly  defined  by  R.  S.  c.  118,  §  28,  thus : 
"  Whoever  unlawfully  attempts  to  strike,  hit,  touch,  or  do  any  vio- 
lence to  another,  however  small,  in  a  wanton,  willful,  angry,  or  in- 
sulting manner,  having  an  intention,  and  existing  ability,  to  do  some 
violence  to  such  person,  shall  be  deemed  guilty  of  an  assault ;  and 
if  such  attempt  is  carried  into  effect,  he  shall  be  deemed  guilty  of 
an  assault  and  battery."  Now  the  removal  of  a  door  or  windows, 
of  the  owner  in  possession,  would  constitute  no  assault.  Indeed, 
as  has  been  seen,  6  Allen,  76,  the  owner  would,  in  attempting  it, 
have  the  right  to  use  as  much  force  as  was  necessary  to  overcome 
the  resistance  of  the  unlawfully  resisting  and  trespassing  tenant. 
Acts  which  may  embarrass  and  distress  do  not  necessarily  amount 
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to  an  assault.  Indignities  may  not  constitute  an  assault.  Acts 
aggravating  an  assault,  differ  materially  from  the  assault  thereby 
aggravated.  Insulting  language  or  conduct  may  aggravate  an  as- 
sault, but  it  is  not  an  assault.  So  the  acts  of  the  defendant,  in 
taking  out  the  windows  of  his  own  house,  in  a  bleak  and  cold  day, 
might  distress  one  unlawfully  occupying,  and  illegally  refusing  to 
quit  his  premises,  but  they  could  in  no  sense  be  regarded  as  an 
assault  upon  her.  One  may  be  embarrassed  and  distressed  by  acts 
done  "  in  a  wanton,  willful,  angry,  or  insulting  manner,"  where 
there  is  no  "  intention,  nor  existing  abiUty  to  do  some  violence " 
to  the  person,  and  yet  there  be  no  assault.  The  instruction  on  this 
point  is  equally  at  variance  with  the  common  law,  and  the  statute 
of  the  State. 

The  plaintiffs  rely  mainly,  in  support  of  their  suit,  upon  the  case 
of  Newton  v.  Harland^  39  E.  C.  L.  581,  in  which  it  was  held  that 
where  a  tenant  remains  in  possession  after  the  expiration  of  his 
term,  the  landlord  is  not  justified  in  expelling  him  by  force  in  order 
to  regain  possession.  But  the  case  relied  upon  is  different  in  its 
facts  from  the  present.  There  physical  force  was  used  to  enter 
and  expel  the  tenants.  In  the  case  at  bar  the  entry  was  peaceable. 
The  court  in  that  case  were  divided.  Coltman,  J.,  in  delivering 
his  opinion,  says,  "  I  am  not  aware  that  any  doubt  exists,  that  after 
the  entry  made,  he  (the  landlord)  may  turn  any  ordinary  tres- 
passer off  the  land ;  and  I  am  unable  to  see  any  principle  which 
should  prevent  him  from  treating  his  tenant  at  sufferance  in  the 
same  way,  for  such  a  tenant  is  a  mere  wrong-doer.  Co.  Lit.  676  ; 
Pike  &  Hassen's  case,  3  Leon,  233 ;  Sir  Moil  Finches'  case,  2 
Leon,  148." 

"  For  the  preservation  of  the  peace,  the  law  will  furnish  forcible 
entry ;  but  the  tenant  at  sufferance  being  himself  a  wrong-doer, 
ought  not  to  be  heard  to  complain  in  a  civil  action  for  that  which  is 
the  result  of  his  own  misconduct  and  injustice. 

"  The  distinction  between  the  civil  rights  of  a  person  forcibly 
turned  out  of  the  possession  of  land,  and  the  penal  sanctions  by 
which  he  is  protected  from  being  forcibly  dispossessed,  are  drawn 


Digitized  by 


Google 


KENNEBEC  COUNTY.  577 

Stearns  v.  Sampson. 

in  a  marked  way  in  the  eases  in  our  old  books  relating  to  the  stat- 
utes of  forcible  entry.  Although  by  those  statutes  all  forcible 
entries  were  prohibited,  even  by  those  who  had  title  to  enter,  yet 
the  party  dispossessed  could  maintain  no  action  on  the  statutes. 
This  is  pointedly  laid  down  in  the  Year  Book,  9  H.  6, 19 ;  15  H.  7, 
17;  F.N.B.  248H." 

The  opinion  of  the  majority  in  this  case,  too,  is  alike  adverse  to 
the  prior  as  well  as  the  subsequent  decisions  of  the  English  courts 
on  this  question. 

In  Taunton  v.  Costar^  7^D.  &  E.  48,  Lord  Kenyon  uses  the  fol- 
lowing language.  "  Here  is  a  tenant,  from  year  to  year,  whose 
term  expired  upon  a  proper  notice  to  quit,  and  because  he  holds 
Over  in  defiance  of  law  and  justice,  he  now  attempts  to  convert  the 
lawful  entry  of  his  landlord  into  a  trespass.  If  an  action  of  tres- 
pass had  been  brought,  it  is  clear  the  landlord  could  have  justified 
under  a  plea  of  liberum  tenementum.  If,  indeed,  the  landlord  had 
entered  with  a  strong  hand  to  dispossess  the  tenant  by  force,  he 
might  have  been  indicted  for  a  forcible  entry ;  but  there  can  be 
no  doubt  of  his  right  to  enter  upon  the  land  at  the  expiration  of 
the  term.  There  is  not  the  slightest  pretence  for  considering  him 
as  a  trespasser  in  this  case."  It  is  to  be  borne  in  mind,  as  was 
held  in  The  King  v.  WiUon^  8  D.  &  E.  358,  the  words  manu  forti^ 
are  understood  to  import  something  criminal  in  their  nature ;  some- 
thing more  than  is  meant  by  the  words  vi  et  armis.  In  Barvey  v. 
Bridges,  14  M.  &  W.  437,  Park,  B.,  uses  this  language.  "  If  it 
were  necessary  to  decide  it,  I  should  have  no  difficulty  in  saying 
that  when  a  breach  of  the  peace  is  committed  by  a  free-holder, 
who,  in  order  to  get  possession  of  his  land,  assaults  a  person  wrong- 
fully holding  possession  of  it  against  his  will,  though  the  firee-holder 
may  be  responsible  to  the  pubUc  in  the  shape  of  an  indictment  lor 
a  forcible  entry,  he  is  not  liable  to  the  other  party.  I  cannot  see 
how  it  is  possible  to  doubt,  that  it  is  a  perfectly  good  justification  to 
say  that  the  plaintiff  was  in  possession  of  the  land  against  the  will 
of  the  defendant,  who  was  owner,  and  that  he  entered  upon  it  ac- 
cordingly ;  even  though  in  so  doing,  a  breach  of  the  peace  was 
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committed."  In  Pollen  v.  Brewer^  97  E.  C.  L.  371,  Erie,  C.  J., 
after  stating  the  modes  in  which  the  tenancy  was  terminated,  says, 
**  I  am  of  opinion  that  either  of  tliese  was  a  sufficient  intimation  to 
the  plaintiff  that  he  was  no  longer  tenant  at  will,  and  that  his  con- 
tinuance of  the  possession  was  without  a  shadow  of  right,  and  there- 
fore that  the  defendant  was  justified  in  treating  him  as  ti;espasser 
and  removing  him  from  the  premises.  There  was  abundant  evi- 
dence that  at  the  time  of  the  expulsion,  the  plaintiff  was  on  the 
premises  without  any  right." 

In  Burling  v.  Read^  63  E,  C.  L.  907,  Lord  Campbell  says, 
"  The  plaintiff  is  a  trespasser.  What  right  can  he  have  to  prevent 
the  owner  of  the  soil  from  pulling  down  the  house  ?" 

The  authorities  in  Massachusetts  are  in  conformity  with  the 
later  English  authorities  on  this  subject.  Header  v.  SUme^  7  Met. 
147.  "  By  the  principles  of  the  common  law,"  observes  Wilde,  J., 
in  Fifty  Associates  v.  Howland^  5  Cush.  214,  "  some  degree  of  force 
is  allowed  in  expelling  an  intruder  into  a  man's  lands  or  tenements, 
who  refuses  to  quit,  although  he  has  no  right  to  the  possession. 
The  owner  is  not  justified  to  use  such  degree  of  force,  as  would 
tend  to  a  breach  of  the  peace,  but  he  is  allowed  to  use  such  force 
as  would  sustain  a  plea  of  justification  of  molliter  manus  imposuU.^^ 
In  Ckirtis  v.  Oalvirtj  1  Allen,  215,  it  was  held,  that  a  tenant  at 
sufferance  could  not  maintain  an  action  against  the  owner  of  the 
premises,  w^o  entered  upon  and  expelled  him,  and  removed  his 
furniture.  In  Mugford  v.  Richardson^  6  Allen,  76,  the  owner  of 
a  tenement  entered  the  same  without  objection,  as  in  the  present 
case,  and  removed  the  windows.  The  female  plaintiff  attempted 
to  prevent  their  removal.  The  court  held  the  defendant  was  jus- 
tified in  using  sufficient  force  to  overcome  her  resistance. 

In  New  York,  it  was  early  determined,  that  if  a  person,  having 
a  legal  right  to  enter  upon  land,  enters  by  force,  though  liable  to 
indictment,  he  is  not  liable  to  a  private  action  for  damages  at  the 
suit  of  the  person  whom  he  turns  out  of  possession.  Hyatt  v. 
Wood^  4  Johns.  150 ;  Ives  v.  Ives^  13  Johns.  235.  It  was  held  in 
Willard  v.  Warren^  17  Wend.  257,  that  to  constitute  a  forcible 
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entry,  there  must  be  something  beyond  a  mere  trespass  upon  the 
property.  Breaking  tlie  door  of  an  out-house  in  the  actual  posses- 
sion of  the  plaintiff,  by  forcing  the  lock,  was  decided  not  to  be  a 
forcible  entry.  But  in  the  case  under  consideration  the  entry  was 
peaceable  and  without  force. 

The  plaintiff,  upon  the  termination  of  his  lease,  became  tenant  at 
sufferance.  In  such  case  the  owner  of  the  fee  may  enter  at  any 
time  and  put  an  end  to  his  holding.  Meed  v.  Heed^  48  Maine, 
388.  In  Allen  v.  Bicknell^  36  Maine,  436,  it  was  held  that  the 
mortgagee  might  enter  on  the  mortgager  by  force  and  remove  his 
goods,  and  that  the  mortgage  would  afford  a  complete  justification. 
The  same  principles  apply  where  the  tenancy  is  legally  terminated. 
Indeed,  such  is  assumed  to  be  the  law  in  Cunningham  v.  Morton^ 
67  Maine,  420. 

Without  determining  the  effect  of  a  forcible  entry  on  the  rights 
of  parties,  after  the  due  termination  of  a  tenancy,  it  seems  to  be 
fully  settled  by  the  weight  of  judicial  authority,  when  a  tenancy 
has  been  legally  terminated,  that  the  landlord  may  enter  peaceably 
upon  the  premises ;  that  thus  entering,  he  may  remove  the  tenant 
therefrom,  using  such  force  as  would  sustain  a  plea  of  molliter  ma" 
nus  imposuit ;  and  that  he  may  remove  his  goods,  if  the  tenant 
after  a  sufficient  opportunity,  neglects  to  do  so,  using  due  care  and 
caution  in  their  removal  and  depositing  them  in  a  near  and  con- 
venient place.  Motion  sustained.    New  trial  granted, 

Kent,  Walton,  Bakrows,  Danfokth,  and  Tapley,  JJ,,  con- 
curred. 
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Nathaniel  Averill  v8.  Felix  Rooxey. 
Motion  far  new  trial    Practice, 

Under  B.  S.  c.  77,  §  13,  and  Public  Laws  of  1872,  o.  83,  two  dlstinot  tribanals,  each 
exclnsiye  of  the  other,  have  cognizance  of  a  motion  to  set  aside  a  verdict  when 
the  evidence  demands  it;  and  the  aggrieved  party  has  his  election. 

Thus,  under  R.  8.  c.  77,  §  13  he  may  present  his  motion  when  accompanied  by  a 
report  of  all  the  evidence  signed  by  tlie  presiding  judge,  to  the  law  court;  or 
under  Public  Laws  of  1872,  c.  83,  if  two  verdicts  have  not  been  rendered 
against  him  in  the  cause,  he  may  at  the  same  term  at  which  the  verdict  was 
rendered,  present  his  motion  to  the  presiding  justice  who  rendered  it,  without 
a  re]x>rt  of  the  evidence. 

On  exceptions  and  motion  to  set  aside  the  verdict  as  being 
against  law  and  evidence.  , 

Real  action. 

The  verdict  was  for  the  plaintiff.  Thereupon  the  defendant, 
under  Public  Laws  of  1872,  c.  83,  moved  that  the  verdict  be  set 
aside,  which  the  presiding  justice  overruled,  and  the  defendant 
alleged  exceptions. 

ThQ  defendant  also,  under  R.  S.  c.  77,  §  13,  filed  a  motion  to 
set  aside  the  verdict,  and  accompanied  the  motion  with  a  report  of 
the  evidence  signed  by  the  presiding  judge. 

N.  H.  Hubbard,  for  the  plaintiff. 

T.  TT.  VoM^  for  the  defendant. 

Kent,  J.  By  R.  S.  c.  77,  §  13,  it  is  provided  that  among  the 
cases  which  "  come  before  the  court  as  a  court  of  law  "  are  "  cases 
in  which  there  are  motions  for  new  trials  upon  evidence  reported 
by  the  judge."  Under  this  provision  heretofore,  all  motions  for 
such  new  trials  have  been  heard  and  determined  by  the  law  court. 

By  the  statute  of  1872  it  is  provided,  that  any  justice  of  the 
supreme  judicial  court  may  set  aside  a  verdict  and  grant  a  new 
trial  in  a  case  tried  before  him,  when  in  his  opinion  the  evidence  in 
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the  case  demands  it.  Such  verdict  must  be  set  aside  at  the  same 
term  at  which  it  was  rendered,  but  it  shall  not  be  set  aside  by  a 
single  justice  when  there  have  been  two  verdicts  rendered  against 
the  applicant. 

The  question  is,  how  far  do  these  provisions  of  the  new  statute 
abrogate,  modify,  or  affect  the  former  statute. 

We  think  it  dear  that  the  legislature  <Jid  not  intend  to  repeal 
the  provision  in  the  revised  statutes,  and  thus  take  away  from  the 
law  court  the  consideration  and  determination  of  all  such  motions 
for  a  new  trial.  There  are  no  words  in  the  new  statute  which 
indicate  any  such  intention.  Nor  do  we  think  that  it  was  the  in- 
tention to  give  a  right  to  a  hearing  of  the  same  motion  by  two 
distinct  tribunals,  either  by  appeal  or  by  exceptions.  But  it  was 
intended  that  two  distinct  tribunals  might  have  cognizance  in  such 
motions,  each  exclusive  of  the  other,  and  that  an  aggrieved  party 
might  select  the  tribunal.  He  may  file  his  motion  and  obtain  a 
report  of  the  evidence,  certified  by  the  judge  according  to  the  pro- 
vision in  the  revised  statutes ;  in  which  case  the  whole  matter  goes 
to  the  law  co^rt,  or  he  may,  without  obtaining  any  such  report  of 
the  whole  evidence,  certified  by  the  judge,  submit  the  questions 
arising  under  his  motion  to  the  determination  of  the  presiding  judge 
at  the  term,  on  the  evidence  in  the  case,  of  which  the  judge  has 
knowledge,  from  his  minutes  or  from  recollection.  If  he  does  thus 
submit  the  matter  to  the  presiding  judge,  the  decision  is  final  on 
the  party  filing  the  motion.  It  is  a  matter  of  discretion  and  not  of 
law,  and  no  exceptions  or  appeal  lie  in  such  cases,  unless  expressly 
given  by  statute. 

The  limitations  of  the  right  of  a  single  judge  contained  in  the 
new  statute,  by  which  the  powers  must  be  exercised  at  the  term 
when  the  trial  is  had,  and  the  other  limitation  as  to  tl:e  number  of 
verdicts  which  he  may  set  aside,  clearly  show  that  it  was  not  the 
intention  of  the  legislature  to  repeal  or  abrogate  the  existing  right 
of  a  party  to  have  a  hearing  before  the  law  court,  which  is  not  thus 
limilted  unless  he  voluntarily  selects  the  new  tribunal,  a  single 
judge  at  the  term.    J£  the  leg.slature  had  intended  to  take  away 
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the  existing  power  in  the  law  court,  or  to  give  a  right  of  appeal  or 
exceptions  from  the  decision  of  the  single  judge,  they  would  have 
used  language  plainly  expressing  such  intent.  We  think  the  con- 
struction we  have  given  will  reconcile  both  statutes  and  give  a  rule 
of  practice,  plain  and  efficient,  in  securing  the  rights  of  all  parties. 
In  the  case  before  us,  as  the  motion  was  made  to  and  passed 
upon  bj  the  judge  at  nisi  prius^  the  decision  was  final  on  the 
defendant. 

Motion  and  exceptions  overruled. 

Appleton,  C.  J.;  Cuttino,  Walton,  Barrows,  and   Tap- 
ley,  JJ.,  concurred. 


Barnabas  Cannell  vs.  The  Ph(enix  Ins.  Co. 

PoUqfofinsuranee-^onstructionof,    Condition'-^hat  within  PttbUc  Laws  of 
1861,  c.  S4'    Evidence. 

A  change  from  occupancy  to  disuse  of  a  building  insured,  is  a  change  in  "  its  use 
and  oocapation,"  within  the  meaning  of  the  remedial  statute  of  1861,  c.  31, 

§4. 

In  a  fire  policy  running  by  its  terms  "  from  the  6th  day  of  October,  1866,  at  noon, 
to  the  6th  day  of  October,  1870,  at  noon,"  the  stipulation  that  if  the  premises 
insured  "  become  vacant  and  unoccupied  for  a  period  of  more  than  thirty 
days,  the  policy  shall  be  void,"  is  not  a  Umitation  of  the  time  of  the  iosnrance, 
but  is  in  form  and  substance  a  condition  of  the  contract,  within  the  scope  of 
Pub.  Laws  of  1861,  c.  34. 

The  breach  of  such  a  condition  by  the  insured  does  not,  in  the  absence  of  frand, 
affect  the  contract  of  insurance,  unless  the  risk  is  thereby  materially  in- 
creased. 
•  The  question,  whether  an  unoccupied  building  is  a  more  hazardous  risk  than  one 
occupied,  does  not  relate  to  matters  of  science  or  skill,  and  the  opinion  of  a 
-witness  is  not  admissible. 

On  exceptions  to  the  rulings  of  Q-oddard^  J.,  of  the  superior 
court.  Defendants  also  filed  a  motion  to  set  aside  the  verdict  as 
being  against  evidence. 
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Assampsit  upon  a  policy  of  insurance  against  loss  by  fire,  on 
dwelling-house  and  barn. 

The  ground  of  defense  was  that  the  policy  provided,  that  it 
should  become  and  be  void,  if  the  premises  insured  remained  va- 
cant and  unoccupied  for  more  than  thirty  days  without  the  consent 
of  the  company  written  on  the  poKcy ;  and  that  in  fact  the  build- 
ings insured  were  vacant  and  unoccupied  at  the  time  of  the  fire, . 
and  had  then  been  so  vacant  and  unoccupied  from  June,  1867,  to 
December,  1868,  without  the  knowledge  or  consent  of  the  defend- 
ants, and  contrary  to  the  provisions  of  the  policy,  and  the  repre- 
sentations in  the  application  for  insurance. 

The  plaintiff  did  not  controvert  the  fact  of  vacancy  as  asserted 
by  defendants,  but  contended  that  the  facts  alleged  in  defense  con- 
stituted no  defense  to  the  action  unless  the  jury  should  find  the 
risk  was  thereby  materially  increased ;  and  defendants  also  claimed 
it  was  a  material  increase  of  risk. 

The  counsel  for  defendants  offered  to  show  by  the  testimony  of 
the  witness  as  an  expert  in  the  business  of  insurance,  its  risks  and 
hazards,  and  by  other  expert  witnesses,  that  an  unoccupied  build- 
ing is  a  much  more  hazardous  risk  than  one  which  is  occupied, 
which  proposed  evidence  was  excluded  by  the  court. 

Counsel  for  defendant  then  proposed  to  ask  the  witness,  under 
which  class  of  risks,  hazardous,  extra-hazardous,  and  prohibited,  an 
unoccupied  or  vacant  dwelling-house  would  fall  in  the  defendant 
company ;  which  question  was  excluded. 

It  was  also  proposed  to  show,  by  the  same  witness,  that  if  notice 
had  been  given  under  this  policy  of  insurance,  that  this  house  was 
vacant  for  more  than  thirty  days,  under  the  regulations  and  in- 
structions of  the  company  to  their  agent,  the  risk  would  not  have 
been  continued ;  which  was  excluded. 

The  same  witness  was  asked,  "  As  a  matter  of  feet",  how  does 
the  proportion  of  losses  to  the  whole  number  of  policies  upon  unoc- 
cupied buildings,  compare  with  the  proportion  of  losses  to  the 
whole  number  of  policies  upon  occupied  buildings  ?" 

"  Does  the  Phoenix  Insurance  Company,  of  which  you  are  gen- 
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eral  agent,  instruct  their  agents  not  to  issue  policies  of  insurance 
upon  unoccupied  buildings  as  such  ?" 

"  In  which  class  of  buildings,  the  unoccupied  or  the  occupied,  is 
the  percentage  of  loss  the  largest  ?" 

All  these  questions  were  objected  to  by  the  attbmey  of  the  plain- 
tiff, who  admitted,  for  the  purposes  of  the  objection,  that  the  witness 
had  made  the  relative  number  of  losses  upon  occupied  buildings  and 
unoccupied  buildings  a  special  matter  of  study, — and  all  said  ques- 
tions were  excluded  by  the  court. 

The  counsel  for  defendants,  with  other  requests  which  were 
granted,  asked  the  judge  to  instruct  the  jury  as  follows : 

1.  That  the  contract  of  insurance  was  for  the  insurance  of  the 
buildings  for  so  much  of  the  time  as  they  were  occupied,  and  for 
intervals  of  vacancy  not  exceeding  thirty  days,  and  for  no  other 
time,  and  that  the  defendants  are  not  liable  for  loss  occurring  at 
other  times. 

2.  That  the  fiict  that  the  buildings  remained  unoccupied  for 
more  than  thirty  days,  without  the  written  assent  of  the  defendant 
company  indorsed  on  the  policy,  made  the  policy  void,  and  entitled 
the  defendants  to  a  verdict  in  their  favor. 

3.  That  there  is  a  material  difference  between  a  change  of  occu- 
pancy and  no  occupancy,  or  being  vacant. 

4.  That  while  it  is  for  the  jury,  under  the  law  of  this  State,  to 
determine  whether  a  change  in  the  nature  of  the  occupancy  of  the 
building  insured  materially  affected  the  risk,  yet  under  the  policy 
and  contract  of  insurance  in  this  case,  if  they  find  that  the  prem- 
ises remained  imoccupied  for  more  than  thirty  days,  without  the 
assent  of  the  company,  Uiey  must  give  their  verdict  for  the  com- 
pany, without  regard  to  how  the  risk  was  affected. 

5.  That  the  plaintiff  is  not  entitled  to  recover  iii  this  case  upon 
the  evileice. 

All  which  requested  instructions  the  presiding  judge  declined  to 
give. 

The  jury  returned  a  verdict  for  the  jdaintiff,  and  the  defendants 
alleged  exceptions. 
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S.  C.  Strout  ^  H.  W.  GaffCj  for  the  plaintiff. 

-ST.  WM^  for  the  defendants. 

1.  The  evidence  offered  bj  the  defendants  and  excluded  should 
have  been  admitted. 

It  was  not  in  regard  to  matters  of  which  the  jury  were  as  capable 
of  judging  as  anybody.     The  evidence  offered  is  of  two  kinds. 

a*  The  opinion  of  witnesses,  admitted  to  be  experts,  based  up<m 
especial  skill  and  knowledge,  derived  from  experience  and  study  of 
the  subject-matter.  And  these  opinions  were  asked  on  the  general 
subject  and  not  on  the  particular  case. 

b.  Evidence  of  &cts,  within  the  knowledge  of  the  witnesses, 
which  &cts  had  a  direct  probative  force  upon  the  question  of  ma«* 
teriality.  It  was  a  proposition,  on  the  part  of  the  defendant,  to 
exhibit  carefully  observed  and  recorded  fiu;ts  instead  of  loose  and 
vague  impressions.  Nothing  is  more  fiuniliar  than  that  observa- 
tion and  registry  of  &cts  bring  to  light  truth  in  conflict  with  popu- 
lar beliei^  and  this,  too,  in  regard  to  the  most  fiuniliar  and  frequently 
recurring  incidents,  with  regard  to  which«  a  priori^  one  man's  opin- 
ion would  seem  to  be  worth  as  much  as  another's.  It  was  the 
result  of  suoh  observation  in  regard  to  the  proportion  of  fires  in 
buildings  occupied  and  in  those  unoccupied,  which  the  court  ex- 
cluded. 2  Duer  on  Ins.  683,  687,  and  cases  cited ;  2  Kent's  Com. 
284,  note ;  H<^e%  v.  N.  E.  Mut.  Mar.  Im.  Co.,  2  Curtis,  229 ;  1 
Greenl.  Ev.  §  440;  1  Philh'ps  on  Ev.  290. 

2.  The  court  erred  in  committing  the  case  to  the  jury  upon  the 
question  whether  the  continued  vacancy  of  the  building  insured 
materially  affected  the  risk.  So  doing  was  in  conflict  with  the  con- 
tract made.  As  long  as  there  was  nothing  illegal,  immoral,  or 
prohibited  in  the  contract  made  by  the  parties,  they  might  make 
such  contract  as  pleased  them.  And  their  respective  rights  and 
obligations  were  to  be  controlled  and  determined  by  their  contract. 
Neither  the  court  nor  the  jury  had  power  to  substitute  one  difier- 
ent  from  that  which  the  parties  had  made. 

3.  The  statute  of  1861  was  not  applicable  to  this  case.    The 
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question  raised  by  the^defense  was  that  they  never  took  certain 
risks,  and,  not  that  the  risks  which  they  did  take  had  been  in- 
creased. 

4.  The  instructions  asked  were  improperly  refused.  They  in- 
clude the  proper  legal  construction  of  the  policy. 

Barrows,  J.  Item  four  of  the  provisions  appended  to  the  con- 
tract of  indemnity,  which  the  defendants  gave  the  plaintiff,  consists 
of  something  more  than  half  a  page  of  conditions  upon  the  happen- 
ing of  either  or  any  of  which,  it  is  stipulated  that  "  then,  in  every 
such  case,  this  poUcy  shall  be  void.'' 

Prominent  among  these  interpolated  conditions  of  defeasance 
are  placed  cases  of  "  false  representation  by  the  assured  of  the  con- 
dition, situation,  or  occupancy  of  the  property,"  of  "  omission  to 
make  known  every  fact  material  to  the  risk,"-  of  "  over-valuati<m 
or  any  misrepresentation  whatever,  either  in  a  written  appUcation 
or  otherwise," — cases  where  "the  assured  is  not  the  unconditional 
and  sole  owner  of  the  property,"  or  where  "  the  interest  of  the  as- 
sured in  the  property  ...  is  not  truly  stated  in  this  policy,"  or 
where  the  "  policy  shall  be  assigned  either  before  or  after  a  loss 
without  the  consent  of  the  company  indorsed  thereon,"  or  where 
"  the  assured  shall  have,  or  shall  hereafter  make,  any  other  insur- 
ance on  the  property  insured,  or  any  part  thereof,  without  the  con- 
sent of  the  company  written  hereon,"  etc.,  etc.,  etc., — "then  in 
every  such  case  this  policy  shall  be  void."  Now  with  reference  to 
the  introduction  of  these  and  the  like  stipulations  into  policies  of 
insurance,  the  legislature  of  this  State,  in  c.  34,  Laws  of  1861, 
have  provided  that, — "  No  insurance  company  shall  avoid  payment 
of  a  loss  by  reason  of  incorrect  statements  of  value  or  title,  or  erro- 
neous description  by  the  insured  in  the  contract  of  insurance,  if 
the  jury  shall  find  that  the  difference  between  the  property  as  de- 
scribed, and  as  really  existing,  did  not  contribute  to  the  loss  or 
materially  increase  the  risk ;  any  change  in  the  property  insured 
its  use  or  occupation,  or  breach  of  any  of  the  conditions  or  terms  of 
the  contract  by  the  insured,  shall  not  affect  the  contract  unless  the 
risk  was  thereby  materially  increased." 
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While  the  legislature  has  not  hereby,  in  so  many  words,  pro- 
hibited the  fettering  of  these  contracts  of  indemnity  with  conditions 
thus  introduced,  they  have  in  effect  done  it  by  an  express  provision 
as  clear  as  words  can  make  it,  that  no  breach  of  any  of  them  by 
the  insured  shall  "  affect  the  contract  unless  the  risk  was  there- 
by materially  increased." 

And  this  comprehensive  clause  is  superadded  to  an  enumeration 
of  some  of  these  conditions,  and  followed  in  section  5  by  an  explicit 
declaration,  that  "  all  provisions  contained  in  any  policy  or  contract 
of  insurance  in  conflict  with  any  of  the  provisions  of  this  act,  are 
hereby  declared  null*  and  void,  and  all  contracts  of  insurance  here- 
after made,  renewed,  or  extended  in  this  State,  or  on  property 
within  this  State,  shall  be  subject  to  the  provisions  of  this  act." 

These  parties  made  their  contract  in  subjection  to  this  clear  and 
positive  statutory  enactment,  and  by  it  their  mutual  rights  and 
obligations  are  to  be  determined.  There  was  an  evil  '^hich  it  was 
designed  to  remedy,  and  it  should  receive  a  liberal  construction  in 
furtherance  of  its  design.  .  These  conditions  by  which  insurers  un- 
dertook to  avoid  the  risk  wkich  they  had  first  assumed  in  general 
terms,  being  inserted  commonly  in  fine  print,  bore  no  slight  resem- 
blance to  the  "  promise  not  to  pay  "  (the  negative  part  of  which, 
the  courts  have  summarily  set  aside),  and  jhey  were  little  likely  to 
attract  the  attention  of  the  insured ;  and  so  the  legislature  inter- 
posed and  said  to  parties,  that  the  breach  of  none  of  them  by  the 
party  insured,  should  affect  the  liability  of  the  insurer,  unless  the 
risk  was  thereby  materially  increased,  or  there  was  fraud  on  the 
part  of  the  insured. 

But  it  is  said  that  in  the  present  case,  this  stipulation  that  ^^  if 
the  above  mentioned  premises  .  .  .  become  vacant  and  unoccupied 
for  a  period  of  more  than  thirty  days  .  .  .  this  policy  shall  be  void," 
is  only  fixing  the  time  of  expiration  of  the  policy,  and  that  the  pol- 
icy had  "  expired  by  efflux  of  time  "  before  the  loss  occurred,  and 
therefore  the  plaintiff  cannot  recover, — ^in  fine,  that  this  language, 
which  we  have  just  quoted  from  the  policy,  does  not  constitute  any 
part  of  the  terms  or  conditions  of  the  contract,  and,  therefore,  the 
case  is  not  affected  by  the  statute. 
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It  is  impossible  to  give  the  language  the  construction  claimed  for 
it.  The  time  limited  in  the  policy  is  "  four  years."  In  the  outset 
the  defendants  undertake  to  insure  the  plaintiffs  against  loss  or 
damage  by  fire,  in  sums  certain,  upon  the  various  parcels,  for 
"  four  years  at  1  per  cent,"  and  they  agree  to  make  good  unto  the 
said  assured,  his  executors,  etc.,  all  such  immediate  loss  or  damage, 
not  exceeding  in  amount  the  sum  insured,  as  shall  happen  by  fire  to 
the  property  above  specified,  from  the  6th  day  oi  October,  1866,  at 
noon,  to  the  6th  day  of  October,  1870,  at  noon."  That  risk  con- 
tinued (unless  avoided  by  some  one  of  the  terms  and  conditions  of 
the  policy)  for  four  years  from  the  time  of  its  inception.  The 
lapse  of  time  alone  did  not  affect  it  until  the  expiration  of  the  full 
term.  It  was  only  by  the  breach  of  what  is  stated  (in  Item  4,  of 
**  the  terms  of  this  policy  hereinafter  mentioned  ")  both  in  form  and 
substance  as  a  condition,  that  the  defendants  claim  to  be  relieved. 
To  say  that  this  appended  stipulation,  by  reason  of  which,  in  a  cer- 
tain contingency,  this  policy  was  to  "  be  void,"  was  a  limitation  of 
the  time  of  the  insurance,  is  simply  a  subterfuge. 

Each  one  of  the  matters  and  things  Specified  in  §§  8  and  4  of 
«c.  84,  Laws  of  1861  (respecting  which,  those  sections  declare  that 
the  liability  of  the  insurance  company  to  the  insured  shall  not  be 
affected  unless  there  wac  fraud  on  the  part  (rf  the  insured  or  the 
risk  was  materially  increased),  is  made  by  the  terms  of  the  policy, 
the  subject  of  a  similar  limitation.  If  it  is  to  be  construed  as 
merely  fixing  the  termination  of  the  policy  by  the  happening  of  a 
certain  event,  then  all  the  other  terms  and  conditions  with  which 
it  is  associated  must  be  construed  in  the  same  way  and  the  statute 
is  effectually  nullified:  It  might  just  as  well  be  said  that  the  policy 
expired  when  the  insured  got  additional  insurance,  or  when  he  as^ 
signed  his  policy  without  the  consent  of  the  company  indorsed 
thereon,  and  that  the  company  insured  only  till  these  things  oc^ 
curred,  and  that  they  constituted  simply  limitations  of  the  time  for 
which  the  policy  was  to  nm,  and  not  **  terms  or  conditions  of  the 
<jontract."     Yet  such  a  construction  would  be  manifestly  absurd* 

The  plaintiff  paid  the  premium  for  a  term  of  four  years.     That 
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was  the  time  for  which  the  policy  was  to  run,  but  by  the  condition 
added  to  the  contract  the  policy  was  to  be  void,  if  the  house  re- 
mained unoccupied  more  than  thirty  days.  Such  a  condition  is 
clearly  within  the  scope  of  the  statute  of  1861.  It  was  within  the 
very  mischief  that  the  statute  was  designed  to  remedy.  The  plain- 
tiff had  a  paid-up  policy  for  four  years  on  his  house.  It  can  ha^ly 
be  deemed  possible,  that  if  he  had  understood  that  any  such  limita- 
tion of  the  term,  or  condition  of  the  policy  as  is  now  set  up,  existed, 
he  would  have  coupled  his  claim  of  loss  in  December,  1868,  with 
the  distinct  statement  that  "  said  buildings  were  unoccupied  at  the 
*time  of  said  fire,  and  had  been  so  unoccupied  ever  since  June, 
1867,  having  been  vacated  by  my  family  at  that  time,"  etc.  Ap- 
parently he  was  entirely  ignorant  that  this  fact  constituted  an  ob- 
jection to  the  payment  of  his  loss.  His  policy  did  not  set  forth  in 
direct  terms  an  agreement  to  insure  for  such  term  of  time  not  ex- 
ceeding four  years,  as  the  house  should  be  occupied,  and  for  thirty 
days  after  it  was  vacated,  but  an  agreement  in  the  first  place  to 
insure  for  four  years,  followed  by  many  conditions,  one  of  which, 
on  examination,  proves  to  be  that  if  it  should  ^^  become  vacant  and 
unoccupied  for  a  period  of  more  than  thirty  days  .  .  .  then  .  .  .  this 
policy  shall  be  void."  This  can  be  reasonably  construed  only  as  a 
condition  of  the  contract,  to  be  observed  by  the  insured  upon  peril 
of  forfeiture  of  the  term  to  which  he  would  otherwise  be  entitled. 
Then  the  statute  steps  in  to  the  relief  of  the  insured,  declaring 
that,  in  the  absence  of  fraud,  a  "  breach  of  any  of  the  conditions 
<»•  terms  of  the  contract  by  the  insured,  shall  not  affect  the  con- 
tract unless  the  risk  was  thereby  materially  increased.*'  And  this 
presents,  at  once,  a  question  of  fact  to  be  determined  by  the  jury, — 
Was  the  risk  materially  increased?  And  this  must  depend  as 
every  one  will  see,  upon  a  great  variety  of  circumstances  respect- 
ing the  situation  of  the  house,  and  its  surroundings  and  neighbor- 
hood. 

This  matter  of  a  change  in  the  use  or  occupation  of  the  property 
insured  is  one  of  those  specifically  provided  for,  and  it  is  too  subtle 
a  refinement  to  limit  the  operation  of  a  remedial  statute  withal,  to 
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say  that  a  change  from  occupancy  to  disuse  is  not,  strictly  speak- 
ing, a  change  in  the  use  or  occupation.  And  even  if  this  specific 
provision  could  be  thus  strictly  construed,  the  general  language 
that  follows  would,  as  we  have  seen,  embrace  cases  like  the 
present. 

Again  it  is  said,  that  it  appears  by  the  context  that  the  parties 
regarded  the  vacating  of  the  house,  for  a  period  of  more  than 
thirty  days,  as  necessarily  involving  an  increase  of  risk,  and  that 
for  this  reason,  the  question  is  not  now  open  to  the  plaintiflF.  But 
even  if  we  are  required,  against  the  probabilities  of  the  case,  to 
hold  the  plaintiff  cognizant  of  the  precise  terms  of  the  condition  * 
and  its  context,  it  is  not  apparent  [why  the  result  claimed  should 
follow. 

The  statute  makes  the  effect  of  the  breach  of  condition  by  the 
party  insured  to  depend  upon  the  actual  fact  of  a  material  increase 
of  risk,  and  not  upon  any  assumption  of  the  parties  with  regard  to 
it.  Such  assumption  may  have  some  force  as  an  argument  in  sup- 
port of  the  position  that  the  risk  was  materially  increased,  but  we  do 
not  see  any  good,  reason  for  holding  that  it  precludes  the  plaintiflF 
from  raising  the  question  which  the  statute  makes  the  decisive 
test. 

The  argument  that  the  insurance  company  might  and  probably 
would  not  have  entered  into  the  contract  without  the  insertion  of 
this  condition,  applies  with  equal  force  to  all  the  other  terms  and 
conditions  covered  by  the  statute. 

The  answer  is,  that  tiie  insurance  company  must  be  conclusively 
presumed  to  know  the  law,  and  if  they  contract  at  all  they  must 
contract  in  conformity  with  it,  and  can  claim  nothing  by  virtue  of 
the  terms  and  conditions  of  the  contract  which  is  in  conflict  with 
the  provisions  of  the  statute. 

The  question  is  not  how  the  parties  regarded  it,  but  whether  the 
risk  was,  in  fact,  materially  increased  by  the  breach  of  this  condi-. 
tion  of  the  contract. 

The  jury  found  that  it  was  not.  The  evidence  discloses  nothing 
from  which  we  can  conclude  that  that  finding  was  clearly  erro- 
neous. 
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The  defendants  claimed  that  they  did  not  take  this  risk.  We 
find  by  the  policy  that  they  did  assume  it,  and  then  undertook,  by 
means  of  a  condition,  to  provide  for  a  forfeiture  by  the  insured. 

They  insist  upon  this  forfeiture,  because  "  'tis  so  nominated  in 
the  bond," — in  the  policy.  But  there  is  virtue  in  the  laws  of  other 
States,  besides  Venice. 

The  forfeiture  which  they  claim  is  prohibited  by  our  statute,  un- 
less the  risk  was  materially  increased  by  the  breach  of  the  condi- 
tion. 

The  principal  question  raised  by  the  exceptions  with  regard  to 
the  admissibility  of  testimony  was  decided  adversely  to  the  defend- 
ant in  Joyce  v.  Maine  Ins.  Co.^  45  Maine,  168.  The  facts  which 
they  offered  must,  in  their  very  nature,  have  depended  upon  hear- 
say, and  have  involved  an  endless  and  fruitless  inquiry  into  the 
cu*cumstances  of  many  losses. 

Such  evidence  was  rightly  excluded. 

Motion  and  exceptions  overruled. 

CuTTiNO,  Walton,  Dickbrson,  and  Danforth,  JJ.,  con- 
curred. 
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RESOLUTIONS  OF  THE  BAB  OF  THE  COUNTY  OF  CUMBERLAND, 
ON  THE  DEATH  OF  THE  HON.  WOODBXJRT  DAVIS,  LATE  AS- 
SOCIATE JUSTICE  OF  THIS  COURT. 

At  the  October  term  of  this  court,  a.  d.  1871,  held  at  Port- 
land, in  the  county  of  Cumberland,  Tapley,  J.,  presiding,  Hon. 
Joseph  Howard  announced  the  death  of  the  late  Judge  Woodbury 
Davis  in  appropriate  remarks,  whereupon  Nathan  •  Webb,  Esq., 
chau*man  of  a  committee  of  the  Cumberland  Bar  Association  select- 
ed for  that  purpose,  presented  the  following  resolutions  : 

We,  the  Cmnberland  Bar  ABsooiation,  frequently  reminded  of  the  uncertain 
tenure  of  human  life  by  the  frequent  removal  from  our  ranks  of  our  most 
honored  and  best-beloved  brothers,  desire  so  to  mark  the  decease  of  each  ^e, 
tiiat  the  memory  of  his  virtues  may  be  preserved,  ai^d  the  benefit  of  his  ex- 
ample may  be  manifested  in  the  professional  life  and  conduct  of  those  who 
survive  him. 

In  the  death  of  the  Honorable  Woodbury  Davis,  we  recognize  the  departure 
of  an  upright  man,  a  distinguished  lawyer,  and  a  worthy  citizen,  whose  life 
was  of  great  value  to  the  whole'community.  But  we  feel  that  to  us,  as  his 
professional  associates  and  fHends,  his  loss  comes  with  peoulifir  impressive- 
ness. 

For  his  active  and  conscientious  interest  in  all  matters  affecting  the  gen- 
eral welfare,  for  his  public  spirit,  for  his  benevolent  and  devout  nature,  and 
fbr  his  high  moral  courage,  and  his  unfaltering  and  uncalculating  adherence 
to  what  he  had  deliberately  conceived  to  b^the  requirements  of  duty,  we  are 
tfaankfuL  That  these  exalted  qualities  and  services  were  manifested  in  and 
illustrated  his  career  as  a  lawyer  we  are  proud. 

With  all  honor  for  his  professional  power  and  attainments,  we  still  accord 
the  chief  honor  to  his  character.  Without  such  character,  genius  and  learn- 
ing may  fkU  short  of  usefulness,  or  even  prove  instruments  of  evil 

When,  then,  one  dies,  in  whom,  as  in  our  Brother  Woodbury  Davis,  have 
been  imited  pure  character  and  high  attainments,  let  us  pause  to  give  a  tear 
to  his  memory,  and,  reflecting  on  hys  course,  renew  our  devotion  to  the  princi- 
ples of  justice  and  truth,  without  which  our  profession  is  shorn  of  its  glory. 
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Animated  with  these  sen.timents,  and  seeking  to  give  them  suitable  ex- 
pression, we  have 

Besohedy  That  by  the  death  of  our  late  Brother  Woodbury  Davis,  the  Cum- 
berland Bar  Association  has  lost  one  of  its  worthiest  members,  a  sound  law- 
yer, and  an  esteemed^end,  whose  memory  will  be  cherished  with  reverence 
and  affection. 

Resolved,  That  his  surviving  professional  brethren  revert  with  jride  and 
pleasure  to  the  record  of  his  life  among  them,  and  gain  strength  and  courage 
for  the  labors  and  responsibilities  of  their  calling  by  contemplating  what  he 
was,  what  he  suffered,  and  what  he  accomplished. 

Besolved,  That  we  extend  to  his  bereaved  family  our  sympathy  in  their 
afiUction,  and  our  congratulations  that  living  he  was  so  true,  and  dying  he 
has  left  to  them  so  sweet  memories  of  his  life. 

Resolved,  That  these  resolutions  be  presented  to  the  supreme  judicial  court 
at  its  next  session  in  Cumberland  county,  with  the  request  that  they  be  en- 
tered on  the  records  of  the  court. 

Resolved,  That  a  copy  of  the  record  of  those  proceedings  of  the  Bar  Asso- 
ciation be  sent  to  the  family  of  our  deceased  brother. 

Thereupon  Hon,  J.  H.  Drummond  addressed  the  court  as  fol- 
lows : 

May  it  please  your  Eonor^ — My  brethren  of  the  association  have 
assigned  to  me  the  duty  of  seconding  the  resolutions  just  presented. 
It%as  my  good  fortune  to  be  associated  with  Judge  Davis  during 
the  last  five  years  of  his  life,  in  the  most  intimate  relations  that 
members  of  our  profession  can  hold  with  each  other, — relations  in 
which  one  discloses  to  the  other  his  real  character,  personal  and 
professional,  his  qualities  of  head  and  heart,  his  knowledge  of  legal 
principles,  as  well  as  his  power  of  discriminating  between  right  and 
wrong.  From  a  prior  acquaintance  I  had  formed  a  high  opinion  of 
his  legal  attainments  and  his  personal  worth.  But  the  more  inti- 
mately I  knew  him,  the  greater  were  my  respect,  admiration,  and 
affection  for  him ;  and  I  scarcely  dare  trust  myself  to  speak  of  him 
here  to-day,  lest  I  seem  to  do  so  in  terms  of  indiscriminate  and 
fulsome  eulogy. 

As  a  lawyer,  he  was  more  thoroughly  acquainted  with  funda- 
mental principles  than  with  technical  rules.  Possessing  an  almost 
intuitive  perception  of  the  right  and  a  broad  common  sense,  he  was 
wont  to  work  out  a  result  in  accordance  with  justice,  without  that 
blind  obedience  to  the  technical  rules  of  law  which  is  apt  to  char- 
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acterize  the  mere  lawyer.  Indeed,  his  indignation  at  attempted 
wrong  would  sometimes  lead  him  to  espouse  a  cause  which,  under 
those  rules,  could  not  be  maintained.  While  possessing  a  high  re- 
spect for  precedents,  he  subordinated  them  to  principles.  Clear  in 
his  conception  of  questions  at  issue,  he  enforced  the  principles 
applicable  to  them  with  a  logic  that  was  generally  irresistible.  The 
character  of  his  mind,  fashioned  perhaps  in  some  measure  by  his 
judicial  experience,  was  more  that  of  a  judge  than  that  of  an 
advocate. 

But  the  sentiment  of  the  resolutions  that,  high  as  was  his  emi- 
nence in  his  profession,  the  purity  of  his  character  gave  him  the 
greatest  hold  on  his  associates  and  the  public,  is  eminently  just. 
Strong  in  his  convictions,  he  was  so  earnest  in  their  support  that 
he  exposed  himself  to  the  charge  of  intolerance.  But  those  who 
knew  him  best  can  positively  declare  that  he  was  exceedingly  toler- 
ant in  respect  to  the  opinions  of  others,  when  really  and  honestly 
entertained.  But  for  hypocrisy  and  insincerity,  there  were  no 
bounds  to  his  scorn  and  contempt. 

When  convinced  of  the  justice  of  any  course,  he  adopted  it 
without  regard  to  the  countenance  he  had  from  others.  In  Ids 
youth,  satisfied  of  the  wickedness  of  the  institution  of  slavery,  he 
demanded  that  all  efforts  of  the  government,  not  in  violation  of  the 
constitution,  should  be  given  to  prevent  its  spread  and  for  its  aboli- 
tion, when  such  a  course  exposed  him  to  almost,  universal  obloquy 
and  reproach,  and  persisted  in  this  demand  until  that  institution 
perished."  Aroused  by  peculiar  circumstances  to  an  appreciation  of 
the  evils  of  intemperance,  he  gave  many  of  the  best  years  and  most 
arduous  labors  of  his  life  to  its  suppression,  though  he  was  on  that 
account  subjected  to  abuse  and  persecution. 

Naturally  of  an  impetuous  temper,  he  learned  to  command  it 
under  all  circumstances  ;  from  his  manner,  he  was  often  taken  to 
be  cold  and  unapproachable,  but  in  fact  was  warm-hearted,  sympa- 
thetic, and  genial. 

It  may  not  become  me  to  speak  of  his  character  as  a  Christian ; 
but  I  never  can  forget  that  when  he  stood  face  to  face  with  death, 
his  faith  was  so  perfect,  that  an  allusion  to  it  only  drew  from  him 
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an  expression  of  surprise  that  any  question  in  regard  to  it  should 
be  tnade. 

Though  taken  away  in  the  prime  of  his  manhood,  Judge  Davis's 
life  was  well  rounded,  and  is  another  illustration  that  the  length  of 
life  is  measured  by  deeds  and  not  by  years.  While  we  cannot 
help  mourning  the  loss^that  we,  in  common  with  the  whole  people, 
have  sustained  in  his  death,  we  are  consoled  by  the  reflection  that 
he  was  able  to  do  so  much  good  while  he  was  with  us, — an  amount 
of  good  that  we  can  scarcely  hope  to  equal,  even  if  allowed  to 
reach  the  extreme  limit  of  human  life. 

There  is  nothing  more  trite  than  the  saying,  and  nothing  more 
solemn  than  the  conviction,  that  death  must  inevitably  come  to  us 
all.  Still,  it  is  the  fond  hope  of  every  one  to  leave  his  memory  to  be 
treasured  by  some,  when  he  has  passed  away.  To  breathe  that  last 
aspiration — "wow  owiwi*  Twonar"— clings  to  our  heart's  affecticms 
even  when  that  heart  is  about  to  be  still  forever.  Our  brother, 
whose  loss  we  mourn  to^y,  has  left  us  an  example,  whose  imita- 
tion by  us  will  insure  that  we  %haU  be  remembered, — ^that  when 
those  who  come  after  us  shall  meet  to  pay  here  a. tribute  to  our 
memory,  it  will  not  be  a  mere  formal  ceremony,  but,  as  with  us 
now,  a  heartfelt  expression  of  grief,  respect,  and  love. 

When  a  good  man  dies,  those  of  us  who  have  been  engaged  with 
him  in  the  same  labors,  who  have  listened  to  the  wisdom  of  his 
words,  and  have  f^t  the  healthful  influence  of  his  example,  would 
be  as  unimpressible  as  animals  who  lay  no  death  to  heart,  if  we 
were  not  aroused  to  ask  ourselves  whether  we  have  so  hved  as 
to  deserve  the  same  honors,  or  any  commemoration  of  our  deeds, 
and  whether  those  who  shall  survive  us  will  have  reason  to  speak 
of  us  as  we  must  speak  of  him.  The  death  of  such  a  man — of  a 
man  loyal  and  faithful,  earnest  and  laborious — ^is  worth  more  to  us 
than  a  vobime  of  precepts ;  it  teaches  us  most  impressively  that  the 
ends  worth  li^dng  for  are  not  the  honors  of  place  or  rank,  nor 
wealth,  nor  show,  nor  luxury,  nor  influence,  but  those  things 
which  continue  after  death,  and  are  not  buried  with  our  bodies. 

These  lessons  are  most  impressively  taught,  especially  to  us  of 
this  association,  by  the  life  and  death  of  Woodbury  Davis ;  may 
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y^e  so  heed  them  that  when  we  come  to  follow  him  "  through  the 
dark  valley,"  we  may  be  sustained  by  the  same  faith,  and  leave 
behind  us  the  same  lessons. 

At. the  same  time,  resolutions  having  been  presented,  and  appro- 
priate remarks  made  upon  the  death  of  the  late  Hon.  P.  Barnes, 

Judge  Tapley  responded  as  follows : 

Words  upon  an  occasion  of  this  kind  fail  to  convey  a  correct  idea 
of  the  feelings  of  the  speaker.  It  is  but  an  attempt,  and  at  the 
very  best  but  an  approximation  toward  it.  While  words  may  be 
ample  in  the  declaration  of  a  principle,  in  the  relation  of  a  fact,  in 
the  record  of  historic  acts  and  deeds,  they  are  never  adequate  in 
the  expression  of  a  sentiment  of  the  heart. 

Here,  all  will  feel  how  weak  they  are  in  the  office  of  even  shad- 
owing the  feelings  of  those  who  have  spoken  or  those  who  have 
listened.  Yet  they  are  the  only  things  we  can  now  record  indica- 
tive of  the  respect  we  entertain  for  the  virtues  of  the  departed, 
and  the  pain  we  experience  in  being  separated  from  them.  If 
others  shall  hereafter  perform  these  offices  for  us,  the  record  of  our 
acts  done  will  indicate  the  sincerity  of  our  utterance  now,  and 
show  the  depth  of  feeling  engendered  by  these  demises  of  our 
bretliren.  More  potent  than  our  words  will  be  our  acts.  The  one 
is  a  breath,  the  other  a  deed.  One  is  something  promised,  the  other 
something  done.  One  may  perish  with  the  breath  that  gave  it 
birth,  while  the  other  may  live  beyond  our  earthly  existence  a 
thing  of  influence. 

The  subjects  of  the  memorials  and  resolutions  you  have  pre- 
sented to-day  were  men  of  no  ordinary  mark  from  whatever  stand- 
point you  view  them. 

In  their  profession  both  were  distinguished  patterns  of  those  ex- 
cellences requisite  for  the  perfect  lawyer  and  counselor  of  the 
court ;  a  position  second  in  honor  and  influence  to  none  filled  by 
men. 

While  in  much  unlike  each  other,  they  were  in  much  remarka- 
bly alike.  Alike,  ever  careful  that  no  act  of  theirs  should  ever 
bring  discredit  upon  their  profession.     Alike,  ever  true  to  the 
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court  as  well  as  to  their  clients.  Alike,  faithful  in  the  performance 
of  any  duty  cast  upon  them,  and  alike  successful  ui  all  such  efforts. 

Unlike,  however,  in  mode  of  thought,  and  in  applying  means  to 
reach  an  end.  One  was  anxious,  solicitous,  hoping  and  fearing ; 
the  other  was  imperturbable,  deliberate  in  action,  and  calmly  await- 
ed results.  One  moved  out  into  new  paths  in  search  of  light ;  the 
other  extracted  his  light  for  the  future  from  things  that  were.  As 
not  unfrequently  (but  inaptly  expressed)  one  was  radical,  and  the 
other  conservative ;  but  both  were  searching  for  the  same  truths 
in  the  moral  and  material  world,  and  were  equally  earnest  in  their 
efforts,  the  difference  only  being  m  the  lights  they  used  and  the 
aids  they  sought. 

As  a  judge,  it  may  be  enough  to  say  of  Judge  Davis  that  in  the 
performance  of  the  duties  devolving  upon  him,  he  exceeded  the 
highest  anticipations  of  the.  most  sanguine  of  his  friends,  and  leflno 
cause  of  complaint  for  those  who  at  first  doubted  his  fitness.  Those 
volumes  of  the  Maine  Reports  issued  while  he  was  upon  the  bench 
show  how  well  he  performed  the  duties  of  a  judge,  sitting  in  bane, 
and  reflect  honor  and  credit  upon  him  as  a  lawyer.  Those  clear, 
precise,  and  yet  comprehensive  rulings,  and  those  lucid  charges  to 
the  jury,  for  which  he  was  so  distinguished,  can  be  remembered 
only  by  those  who  heard  them,  there  being  no  other  record  of 
them  lefl.  His  opinions,  as  published  in  the  Reports,  will  afford 
others  ground  of  belief  that  they  were  of  no  ordinary  character. 
If  at  any  time  any  felt  they  savored  of  argument  they  felt  also 
that  the  argument  was  on  the  side  of  justice.  As  a  citizen,  his 
conduct  was  above  reproach. 

In  the  inner  and  more  sacred  walks  of  life,  the  family  circle,  he 
was  all  the  head  of  a  family  could  or  need  be ;  in  fine,  I  think  we 
all  reflect  with  satisfaction  that  he  loved  his  God,  his  country,  and 
humanity. 

Less  cannot  in  justice  be  said  of  Mr.  Barnes.  While  the  re- 
ports of  the  decisions  of  this  court  do  not  show  him  as  a  judge, 
they  are  replete  with  his  learning  as  a  lawyer,  and  logician,  and 
his  accomplishments  as  a  scholar.  Not  unfequently  will  the  stu- 
dent turn  from  the  opinion  to  the  brief  in  his  cases  to  drink  deeper 
of  the  law  of  the  case. 
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As  a  lawyer  nothing  left  his  hands  unfinished,  and  what  he  said 
was  always  well  said.  His  briefs  and  written  arguments  are  models 
of  logic,  rhetoric,  and  law.  They  were  always  prepared  with 
care,  executed  with  neatness,  and  were  remarkable  for  their  com- 
prehensiveness, conciseness,  and  condensation— characteristics  sel- 
dom found  in  one  argument.  To  the  court  his  briefs  were  of  great 
yaluc.  His  addresses  to  the  court  and  jury  were  singularly  per- 
fect in  expression  and  arrangement,  and  never  needed  a  touch  to 
fit  them  for  pubilcation  in  any  review,  however  high  its  character 
as  a  Uterary  journal.  There  are  very  few  at  the  bar  who  have  not 
admired  the  elegance  of  his  •diction,  and  fewer  still  who  were  his 
superiors  in  that  particular.  As  a  citizen  he  was  upright,  conscien- 
tious, and  exact  in  all  his  dealings.  As  a  man,  in  all  his  relations 
to  society,  whether  in  his  own  domestic  or  more  enlarged  circles, 
no  cloud  ever  dims  a  page  of  its  history. 

In  the  death  of  such  men  not  our  profession  alone  feel  their 
*  loss,  but  the  whole  community  in  which  they  live,  mourn  their  de- 
parture. To  us  it  would  seem  these  brethren  of  ours  were  in  the 
height  of  their  usefulness  here,  and  of  their  own  personal  enjoy- 
ment and  happiness.  That  they  were  better  than  ever  prepared 
to  serve  the  great  purposes  of  life,  and  these  thoughts  not  only  in- 
crease with  us  the  mysteries  of  the  Divine  hand,  but  add  new  re- 
grets at  their  sudden  departure.  While  this  view  saddens  us, 
there  is  a  satisfaction  in  reviewing  their  history,  and  in  reading 
upon  its  final  page  the  record  of  man  in  his'fulness  of  being,  in  the 
highest  development  of  mind  and  intellect.  It  is  the  full  perfect 
fruit  gathered  in  without  blemish  arising  either  from  the  weight  of 
years  or  physical  infirmities.  We  close  their  record  in  high,  bright 
noon,  instead  of  the  clouded  sunset.  They  die  men,  and  not  chil- 
dren. They  leave  no  delusive  indications  of  man's  decay,  but 
speak  only  of  hi?  immortality.  In  a  few  words,  such  men  have  not 
lived  too  long. 

We  cannot  all  be  as  great  as  they  were,  but  may  we  not  be  as 
good. 

Let  the  resolutions  offered  be  spread  upon  the  record,  of  this 
court,  and  the  court  stand  adjourned  until  to-morrow  morning. 
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RESOLUTIONS  OF  THE  BAR  OF  THE  COUNTY  OF  KENNEBEC,  ON 
THE  DEATH  OF  THE  HON.  NATHAN  WESTON,  LL.  D.,  LATE 
CHIEF  JUSTICE  OF  THIS  COURT. 

At  the  June  law  term  of  this  court,  a.  d,  1872,  held  at  Augusta, 
in  the  middle  district,  Appleton,  C.  J.,  presiding,  Hon.  J.  W. 
Bradbury,  chairman  of  the  committee  selected  for  tliat  purpose, 
presented  the  resolutions  of  the  Kennebec  bar,  prefaced  with  the 
following  remarks : 

May  it  please  the  Courts — As  the  organ  of  the  bar  of  the  county 
of  Kennebec,  and  at  their  request,  I  announce  to  your  honors  the 
death  of  the  Honorable  Nathan  Weston,  for  a  long  period  a  mem- 
ber, and  for  several  years  chief  justice  of  this  court.  He  de- 
parted this  life  at  his  residence  in  this  city  on  Tuesday  afternoon, 
the  4th  inst.,  laden  with  years  and  with  honors,  and  with  the  ben- 
edictions of  the  community  where  he  has  resided  nearly  ninety 
years.  His  life  and  history  are  well  known,  especially  to  those  of 
your  honors  who  have  had  the  pleasure  of  an  intimate  personal 
acquaintance. 

He  was  bom  in  this  city,  then  a  part  of  the  town  of  Hallowell, 
June  27,  1782,  and,  with  brief  exceptions,  has  continued  his 
residence  here  up  to  the  time  of  his  decease.  He  was  graduated 
at  Dartmouth  College  in  1803.  He  studied  law  with  Mr.  Whit- 
well  in  Augusta,  and  George  Blake  in  Boston,  and  was  admitted 
to  the  bar  in  1806.  He  opened  an  office  in  Augusta,  but  shortly 
afterwards  removed  to  New  Gloucester,  where  he  remained  for 
three  years,  during  which  time  be  was  elected  representative  from 
tliat  town  to  the  legislature  of  Massachusetts.  He  returned  to 
Augusta  in  1809,  and  the  year  following  he  received  the  appoint- 
ment of  chief  justice  of  the  circuit  court  of  common  pleas  for  the 
second  eastern  circuit  at  the  age  of  twenty-nine.  He  filled  this 
place  with  ability  and  dignity,  and  to  universal  acceptance,  until 
his  appointment,  in  1820,  as  one  of  the  three  justices  constituting 
the  supreme  judicial  court  upon  the  organization  of  Maine  as  an 
independent  State.  He  held  this  place  until  1834,  when,  chief 
justice  Mellen  having  reached  the  age  which  was  the  constitutional 
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limit  of  the  office,  Jadge  Weston  received  the  appointment  of 
chief  justice  of  this  court  as  the  successor  of  Judge  Mellen.  He 
presided  as  chief  justice  for  the  term  of  seven  yewrs,  when  the 
judicial  tenure  of  office  having  been  limited  to  that  term  of  years 
by  constitutional  amendment,  he  retired  from  the  bench  in  Octo- 
ber, 1841.  He  was  renominated  for  this  high  position  by  the 
executive  of  the  State,  acquainted  with  his  qualifications,  whose 
rule  of  duty  was  the  public  good. 

During  all  his  long  judicial  career.  Judge  Weston  has  ever  sus- 
tained the  character  of  an  able,  impartial,  upright  judge ;  honest 
in  his  purposes,  patient  in  investigation,  bringing  all  the  stores  of 
extensive  reading,  deep  research  treasured  up  by  a  tenacious  mem- 
ory and  analyzed  by  a  vigorous,  discriminating  mind  to  his  aid  in 
the  administration  of  justice,  and  the  decision  of  the  cases  that 
came  before  him. 

As  a  presiding  officer  in  court  he  was  dignified  and  impartial, 
prompt  in  his  rulings,  courteous  and  unruffled  in  his  bearing,  and 
ever  popular  with  the  bar. 

His  recorded  opinions  in  the  first  twenty' volumes  of  the  Maine 
Reports  will  be  the  lasting  monument  of  the  clear  and  lucid  style, 
the  elegant  diction,  and  the  learning  and  ability  of  Judge  Weston. 

In  1820,  Judge  Weston  was  appointed  one  of  the  trustees  of 
Bowdoin  College,  under  the  law  of  Maine  giving  the  governor 
and  council  the  power  to  appoint  twelve  trustees  to  that  institution, 
and  he  has  been  constant  in  his  attendance  at  the  board  until  the 
last  three  years. 

In  1843,  this  college  conferred  upon  him  the  honorary  degree  of 
LL.D.  He  received  the  same  degree  from  Dartmouth  and  Water- 
ville. 

Since  [his  retirement  from  the  bench.  Judge  Weston  has  been 
permitted  by  a  kind  Providence  to  remain  with  his  friends  and 
neighbors  in  the  tranquil  pursuits  of  private  life,  in  the  full  posses- 
sion of  his  bodily  and  mental  powers,  in  the  enjoyment  of  uninter- 
rupted health,  his  eyes  undimmed,  his  memory  imfailing,  an  agree- 
able companion,  ever  ready  to  impart  to  others,  with  his  unusual 
powers  of  conversation,  the  rich  stores  of  knowledge  he  had  accu- 
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mulated  in  the  course  of  a  long  and  active  life.  The  elastic  step, 
the  cheering  word,  the  kind,  benignant  face  of  our  venerable  and 
venerated  neighbor  and  distinguished  fellow  citizen  will  henceforth 
cease  to  gladden  our  streets. 

Mortalitate  relecta^  vivit  immortalitate  indutus, 

I  present  and  ask  to  have  entered  upon  the  record  of  the  court, 
the  following  resolutions,  which  have  been  adopted  by  the  bar : 

Besohedf  That  the  members  of  the  Kennebec  bar  have  received  the  intelli- 
j^nce  of  the  death  of  the  Hon.  Nathan  Weston  with  a  sadness  that  is  softened 
by  the  belief,  that  having  lived  a  devoted  Christian  life  here,  he  has  entered 
upon  a  happy  immortality  above. 

Besohedf  That  we  record  with  deep  sensibility  our  profound  respect  for  the 
memory  of  the  deceased  who  was  for  a  long  period  a  member,  and  for  seven 
years  chief  justice  of  the  supreme  judicial  court  of  this  State. 

During  all  his  long  public  service  upon  the  bench,  as  chief  justice  of  the 
circuit  court  of  common  pleas  for  the  second  eastern  circuit,  while  Maine 
was  a  part  of  Massachusetts,  as  one  of  the  justices  of  the  then  supreme  ju- 
dicial court  under  the  first  organization  of  Maine  as  a  State,  and  as  chief 
Justice  of  this  court,  Judge  Weston  earned  and  sustained  the  character  of  an 
able,  learned,  and  upright  judge,  commanding  the  confidence  of  the  public, 
and  the  regard  and  affecticm  of  his  judicial  associates  and  of  the  bar. 

He  presided  with  ease  and  dignity,  and  inspired  universal  confidence  in  his 
integrity,  learning,  and  desire  to  administer  justice. 

His  written  opinions,  contained  in  the  first  twenty  volumes  of  the  Maine 
Beports,  will  constitute  an  enduring  memorial  of  the  learning  and  ability  of 
the  venerated  and  excellent  judge. 

Resolved,  That  in  the  retirement  of  private  life,  with  a  memory  stored  with 
rare  and  varied  learning,  Judge  Weston  was  ever  the  genial,  instructive,  and 
interesting  companion  and  friend,  and  the  accomplished  Christian  gentleman. 

Resolvedf  That  as  a  mark  of  our  respect  the  bar  will  attend  the  fUneral  of 
the  deceased. 

Resolved,  That  the  foregoing  resolutions  be,  with  the  permission  of  the 
court,  entered  upon  the  records  thereof. 

Resolved,  That  a  copy  of  these  resolutions  be  presented  to  the  family  of  the 
deceased. 

Chief  Justice  Appleton  responded  as  follows: 

The  resolutions  of  the  bar  which  have  been  so  eloquently  and 
feelingly  announced,  are  but  the  fitting  and  appropriate  tribute  to 
the  memory  of  one  who  held,  for  so  long  a  time,  a  distinguished 
place  in  public  regard.  An  honorable  and  honored  life,  fiir  ex- 
ceeding the  period  allotted  to  men,  is  at  an  end.     One  venerable 
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for  his  years,  venerated  for  his  virtues,  receiving  and  deserving  the 
confidence  of  the  public,  honored  in  all  the  relations  of  life,  public 
and  private,  beloved  and  respected  by  all  who  knew  him,  in  the 
fullness  of  a  ripe  old  age,  has  departed  from  among  us.  . 

The  late  Chief  Justice  Weston  I  first  knew  when  occupying  a 
place  on  this  bench.  He  was  a  short  time  at  the  bar ;  but  the 
reputation  he  there  gained  for  honor  and  integrity,  and  as  one 
*'  learned  in  the  law,"  is  best  established  by  the  fact,  that  at  an 
age  when  most  men  are  still  struggling  in  the  race  for  professional 
distinction,  his  standing  was  such  as  to  command  an  appointment 
to  the  responsible  office  of  chief  justice  of  the  court  of  common 
pleas  of  the  judicial  district  in  which  he  resided, — ^an  office  which 
he  held  until  the  separation  of  this  State  from  Massachusetts,  when, 
by  the  concurring  and  unanimous  voice  of  the  bar  and  the  public, 
he  was  appointed  a  justice  of  this  court,  and  upon  the  retirement 
of  its  first  judicial  magistrate.  Chief  Justice  Mellen,  to  whom  the 
State  owes  so  much,  was  commissioned  as  his  successor  and  fol- 
lowed worthily  in  his  steps. 

I  well  remember  him  as  a  member  of  this  court.  "With  a  mind 
eminently  judicial,  accustomed  to  the  labors  of  the  bench,  its 
duties  were  easy  and  their  performance  a  pleasure.  As  a  judge, 
kind,  prompt,  and  ready  in  his  rulings,  he  presided  with  an  ease 
and  courtesy  which  inspired  the  confidence  of  the  young,  and  with 
a  dignity  which  commanded  the  respect  of  all.  Patiently  he 
listened  to  the  arguments  of  counsel. 

His  charges  were  in  language  clear  and  distinct.  With  a  tena- 
cious memory  he  retained  the  facts  developed  in  testimony ;  with 
unusual  quickness  of  perception,  he  rapidly  seized  upon  the  salient 
points  at  issue,  and  then  disentangling  the  mass  of  facts  which  en- 
cumber a  case  and  distract  attention,  selecting  those .  upon  which 
the.  right  decision  of  the  case  depends,  applying  to  them  with 
clearness  and  precision  the  principles  of  law  applicable  thereto, 
without  interfering  with  their  province,  he  aided  the  jury  in  arriv- 
ing at  the  great  end  for  which  alone  they  exist — a  just  determina- 
tion of  controverted  iacts. 

He  was  a  learned  man.     Of  studious  habits,  he  early  made  him- 
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self  master  of  the  kw.  The  quaint  and  rugged  style  and  the 
vast  and  antiquated  learning  of  Coke,  the  classical  pages  of  Black- 
stone,  the  dark  mysteries  of  special  pleading,  almost  forgotten  or 
.dimly  remembered  by  the  bar  in  these  days  of  innovation,  and  the 
principles  of  commercial  law,  the  grand  product  of  modem  civiliza- 
tion were  alike  at  his  command.  With  his  retentive  memory  he 
retained  and  had  ready  for  use  the  acquisitions  of  a  long  life  of 
labor. 

His  best  monument,  the  highest  proof  of  his  judicial  ability,  the 
best  record  of  his  learning,  t^re  to  be  found  in  the  judgments  de- 
livered while  he  was  a  member  of  this  court  or  presided  over  its 
deliberations.  In  those,  he  discussed  the  questions  involved  with 
abundant  research  and  ample  learning,  stating  the  questions  for 
determination  with  precision,  laying  down  the  legal  principles 
upon  which  the  case  must  rest,  with  a  purity  and  elegance  of  dic- 
tion which  Addison  might  almost  have  envied,  and  with  a  strength 
of  argument  which  carried  conviction. 

Thirty  vears  upon  the  bench — thirty  years  of  judicial  labor, 
rarely  exceeded  in  length  of  service,  still  more  rarely  exceeded  in 
purity  of  purpose,  in  fidelity  to  the  high  trust  reposed  in  him,  in 
diligence,  in  integrity,  and  in  impartiality  in  the  administration  of 
justice.  Well  and  truly  of  him  may  it  be  said,  "  the  memory  of  the 
jttst  is  blessed." 

A  watchful  observer  of  public  afiairs,  of  scholarly  tastes,  fond  of 
literature,  acquainted  with  books,  few  men  were  more  interesting 
in  social  life. 

An  upright  magistrate  and  learned,  a  warm  finend,  of  unspotted 
integrity,  he  has  gone  before  us  to  the  final  resting-place  of  all. 
His  labor  is  accomplished.  His  work,  well  done,  is  ended.  With 
him  the  cares  and  the  struggles,  the  joys  and  the  griefs  of  life  are 
over.  In  the  full  hope  of  a  blessed  future,  with  trust  and  without 
fear  he  has  gone  to  his  rest.  "  The  steps  of  a  good  man  are  or- 
dered by  the  Lord,  and  he  delighteth  in  his  way.  Mark  the  per- 
fect man  and  behold  the  upright,  for  the  end  of  that  man  is  peace." 
While  we  sympathize  with  his  &mily  in  the  loss  of  their  honored 
head,  there  remains  for  them  as  for  us,  the  recollections  of  his 
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many  virtues,  the  memory  and  noble  example  of  a  pure,  upright, 
and  honorable  life.  When  the  inevitable  day  shall  come  to  us  as 
it  has  come  to  him,  as  it  comes  to  all,  may  we,  as  he  was,  be  pre- 
pared and  ready  to  depart. 

Let  the  resolutions  of  the  bar  be  entered  upon  the  records  of 
the  court.     In  token  of  respect,  the  court  is  adjourned. 

On  the  conclusion  of  Judge  Appleton's  remarks  the  court  was 
adjourned,  and  the  judges,  lawyers,  and  oflBcers  of  the  court  re- 
paired to  the  Episcopal  Church  to  attend  the  funeral. 


ADDITIONAL  KULE  IN  CHANCERY. 
Hereafter,  when  a  defendant  demurs  to  a  bill  in  equity,  the 
judgment  thereon  will  be  final,  except  that  for  good  cause  shown, 
the  court  may  allow  the  party  demurring  to  replead  upon  such 
terms  as  may  be  deemed  just  and  reasonable. 
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ABLE-BODIED  MAN. 
See  Commutation,  2. 

ACCEPTANCE. 
See  Pbikcipaii  ajstd  Subety,  1, 2. 

ACCEPTANCE  OP  REPORT  OP  REPEREES. 
See  Pbactice,  17. 

ACCOMMODATION  INDORSER. 
See  Bills,  &c.,  2. 

ACCOUNT. 

1.  In  the  absence  of  any  adjastment  of  the  matters  of  a  partnership,  two  members 
thereof  cannot  maintain  a  joint  action  of  account  against  the  third,  to  recover 
their  share  of  the  net  profits.  Farrar  v.  Pearson,  561. 

2.  Thus,  in  the  trial  of  a  joint  action  of  account  by  the  plaintiffs  against  the  de- 
fendant, it  appeared,  on  the  part  of  the  plaintiffs,  ,nat  the  parties  were  part- 
ners, on  equal  terms,  in  the  business  of  hunting;  that  they  killed  several 
moose,  which  the  defendant  sold  and  received  the  money  for;  that  he  had 
received  other  moneys  belonging  to  the  firm;  and  that  on  being  called  upon 
for  payment,  he  told  one  of  the  plaintiffs  he  would  pay  when  he  had  t^e 
money,  and  the  other  that  he  had  received  no  more  money  than  he  had  paid 
out.    Held,  that  the  action  was  not  maintainable.  i&. 

ACCOUNT  ANNEXED. 
See  Amekdmbstt,  3,    Contract,  4. 

ACTION. 

1.  A  declaration  alleging  that  the  plaintiff  at  the  request  of  the  defendants,  a 
railroad  corporation,  had  conveyed  his  stock  therein  to  a  third  person,  to  be 
held  in  trust  for  certain  purposes,  and  that  the  defendants  in  consideration 
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thereof  agreed  with  such  trustee  not  to  issue  any  additional  stock  without  the 
consent  of  the  contractors,  who  were  constructing  their  railroad;  but  that  the 
defendants,  without  such  consent,  had  issued  other  stock  whereby  the  value 
of  that  conveyed  in  trust  by  the  plaintiff  had  been  materially  diminished, — 
discloses  no  ground  of  an  action  either  ex-contractu  or  ex-delicto, 

Poory.  E,  <ft  Jf.  A,  Railway  Co.^  270. 

2.  An  action  under  o.  6,  §  114,  to  recover  damages  sustained  by  reason  of  the  mis- 
takes, errors,  or  omissions  of  the  assessors,  collector*  or  treasurer,  cannot  be 
sustained,  when  it  does  not  appear  that  the  plaintiff  has  paid  more  than  his 
tax;  or  more  than  he  would  have  paid,  if  the  mistakes,  errors,  or  omissions  had 
not  occurred;  or  that  he  has  in  his  person  or  property  suffered  injury  on  that 
account  Oilman  v.  WatervilU,  491. 

See  Accouirr,  1, 2.   Audita  Qxterela.    Fence,  1.    Mabrisd  Womak,  2. 
Pleading,  16. 

ACTUAL  NOTICE. 
See  Shippino,  2. 

ADDITIONAL  SIGNER. 
See  Bills,  &c.,  la 

ADJOURNMENT. 
See  CoxTNTY  Commissionebs,  1. 

ADJUSTMENT. 
See  Account,  1. 

ADVANCEMENT. 

In  1833,  a  father,  by  deed  of  warranty,  conveyed,  to  his  son  certain  land  of  the 
full  value  of  five  hundred  dollars,  receiving  back  a  writing  therein  acknowl- 
edging the  receipt  f^om  his  father  of  five  hundred  dollars  as  the  ftiU  share  of 
all  his  father's  estate,  and  relinquishing  all  his  right,  title,  and  interest  in  and 
under  his  father's  estate  at  the  latter's  decease,  which  he  should  otherwise 
have  had.  The  father  in  April  and  the  son  in  the  following  November  died 
intestate.  In  a  real  action,  brought  by  the  children  and  sole  heirs  of  the  son, 
to  recover  their  distributive  share  of  their  grandfather's  estate,  Held,  that 
the  conveyance  was  an  advancement  in  full  to  the  son,  and  that  the  grand- 
children were  barred.  Smith  v.  Smith,  214. 

AGENT. 
See  Insurance,  5, 8.   Evidence,  13. 
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AID. 
See  Paitpeb,  4. 


ALIMONY. 
See  DivOBCE,  1, 2.    Erbob,  3. 

AMBIGUITY. 
See  Pbactice,  1. 

AMENDMENT. 

1.  In  an  action  of  covenant  broken  upon  the  covenants  in  a  lease  for  not  keeping 
"  in  proper  repair  the  outside  of  the"  hoase  described  in  the  lease,  but  suffer- 
ing *'  the  blinds  of  said  house  to  remain  in  a  shattered  state,"  the  plaintiff  in- 
troduced evidence,  without  objection,  relating  to  the  damage  to  the  window- 
glass,  and  the  defendant  showed  that  the  glass  was  put  in  proper  state  of  repair 
soon  after  the  execution  of  the  lease.  When  the  plaintiff  had  nearly  concluded 
his  closing  argument,  the  presiding  justice  allowed  him  to  amend  by  adding 
after  the  word  "  state  "  the  words,  "  by  reason  whereof  the  window-glass  was 
broken  and  destroyed."  Held,  (1)  That  the  amendment  introduced  no  new 
cause  of  action,  but  simply  a  specification  under  the  general  allegation  of 
want  of  repair  of  the  outside;  and  (2)  That  if  the  defendant  had  objected  at 
the  time  the  evidence  was  offered,  the  amendment  might  then  have  been 
made.  Potter  v.  Luau,  212. 

2.  A  writ  against  the  master  of  a  vessel  to  recover  the  penalty  provided  in  Public 
Laws  of  1869,  c.  38,  for  the  unlawful  use  of  a  seine  for  the  taking  of  menha- 
den or  porgies,  directing  an  attachment  of  the  vessel  and  seine,  may,  after 
the  attachment  of  such  vessel  and  seine,  be  served  upon  the  defendant  by  a 
separate  summons.  Such  a  writ  is  a  writ  of  attachment,  and  it  may  be 
amended  upon  such  terms  as  the  presiding  judge  deemd  proper,  by  adding  a 
direction  that  the  ''goods  or  estate  of"  the  defendant  be  attached. 

Turner  v.  Friend,  290. 

3.  Where  the  earliest  item  in  the  account  annexed  bears  the  date  of  January  ll(, 
1864,  and  the  specification  in  the  writ  is,  that  under  the  count  for  money  had 
and  received,  the  plaintiffs  claim  to  prove  and  recover  of  the  defendant  the 
sum  of  sixteen  thousand  dollars  delivered  him  on  and  since  the  15th  of  Jan- 
uary, 1864,  according  to  the  account  annexed,—  an  amendment  so  as  to  enable 
the  plaintiffs  to  recover  sums  received  siaoe  January  1, 1863,  is  a  new  cause  of 
action  and  inadmissible  against  the  objection  of  tbe  defendant 

Parkmm  v.  Nutting,  S98. 
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APPEAL. 

In  the  absence  of  the  "  written  consent  of  the  parties/'  a  brother  of  the  mother 
of  one  of  the  petitioners  for  the  location  of  a  highway  cannot  be  appointed  one 
of  a  "  committee  of  three  disinterested  persons,"  on  appeal,  by  the  petitioners 
from  the  decision  of  ^e  county  commissioners  in  refusing  to  lay  out  the 
^ay.  Clifford  v.  Co.  Commissionerg  of  York  Co.,  262. 

See  County  Commissioners,  3.    Pbobate  Cottrt.    IUjlboad,  8.    Way,  4. 


APPLICATION. 
See  Pauper,  4. 

ARTICLES  OP  AGREEMENT. 
See  Arbitration,  a 

ASSENT. 
See  Equity,  3. 

ASSESSMENT. 
See  Insurance,  13.   Tax,  5. 

ASSESSOR. 
See  Action,  2. 

ASSIGNMENT. 
See  MoBTOAOE,  12.   Trustee  Process,  1, 4. 

ARBITRATION. 

1.  The  claim  to  be  investigated  by  arbitrators  need  not  be  stated  and  annexed  to  a 
submission  at  common  law.  Bodge  t.  HuU,  225. 

1 2.  The  delivery  to  the  parties  by  the  arbitrators  of  a  paper,  not  as  their  award  but 
as  a  detailed  statement  of  their  conclusions,  does  not  terminate  the  powers  of 
the  arbitrators;  but  a  formal  award  subsequently  made  and  published,  where- 
in the  same  net  balance  is  found,  is  binding.  lb. 

3.  The  plaintiff  claimed  to  be  a  member  of  a  firm  consisting  of  himself,  the  defend- 
ant, and  others;  that  the  profits  earned  had  ftom  time  to  time  been  apportioned 
and  paid  over  by  the  defendant,  as  agent  and  business  manager  of  the  firm,  to 
all  the  members  except  himself;  and  that  the  dividend  belonging  to  him  was 
retained  by  the  defendant.   The  defendant  contended  that  by  the  articles  of 
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copartnership  members  were  entitled  to  tlie  profits  only  in  proportion  to  the 
assessments  paid;  that  the  plaintiff  did  not  pay  his  assessments  for  the  last 
year,  bat  that  the  defendant  did  pay  what  the  plaintiff  should  have  paid,  and 
claimed  the  earnings  accordingly.  The  matter  in  controversy  between  the 
parties  was  submitted  to  referees,  who  found  that  the  plaintiff  was  a  member 
of  the  firm ;  that  he  did  not  pay,  but  that  the  defendant  paid  for  him  his  assess- 
ment for  the  past  year;  and  awarded  that  the  defendant  pay  to  the  plaintiff 
the  balance  of  the  dividend  earned  by  his  share  Alter  deducting  the  money 
paid  by  the  defendant  for  the  plaintiff  and  certain  interest  and  bonus.  On 
motion  to  accept  the  report  of  the  referees,  Held,  that  the  report  be  accepted. 

Stanioood  v.  Mitchell,  121. 

4.  While  it  is  the  duty  of  referees  to  make  their  report  in  the  first  instance  within 
the  time  specified  in  the  submission,  they  may,  even  against  the  written  pro- 
test of  one  of  the  parties,  give  them  a  new  hearing  and  make  a  new  report 
after  the  specified  Ume,  when  authorized  so  to  do  by  a  recommitment  of  the 
former  report.  Eickey  v.  Veaziet  282. 

See  Pbaciice,  17. 


ABBITRATOE. 
See  Abbitbatiok,  1,  2. 

ABTICLES  OP  COPABTNEESHIP. 
See  Arbitration,  3. 

ASSAULT. 

A  declaration,  alleging  that  the  defendant,  with  force  and  arms,  committed  an 
assault  upon  the  female  plaintiff,  is  not  sustained  by  evidence;  that  the  de- 
fendant, a  reasonable  time  after  terminating  the  plaintiffs'  tenancy,  peaceably 
entered  the  premises,  requested  the  plaintiffs  to  quit,  and  remove  their  furni- 
ture, and  upon  their  refusal,  burst  open  an  inner  door,  which  she  wrongfully 
fastened,  and  refused  to  open,  took  off  the  doors  and  windows  on  a  cold  day 
in  winter,  brought  a  blood-hound  into  the  house,  made  a  great  noise  in  the 
premises  for  several  days,  and  refused  to  permit  any  food  to  be  furnished  to 
her  from  the  outside.  Steams  v.  Sampson,  568. 

ASSENT. 

See  Equity,  a 

ASSUMPSIT. 

1.  The  defendant  originally  owning  three-fifths,  after  purchasing  the  remaining 
stock  of  the  Angusta  Shdvel  Co.,  gave  to  the  plaintifiii  a  note  of  the  following 
tenor,— "Portland,  Aug.  29, 1863.  One  month  after  date,  we  promise  to  pay  to 
the  order  of  E.  Atkins  &  Co.  four  hundred  and  forty-four  dollars.    Value  re- 
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oeived.  Augusta  Shovel  Co.  A.  D.  Brown,  Prea.,**— which  being  disoounted 
at  a  bank,  Brown  paid  one  hundred  dollars  on  it,  and  on  Deo.  18,  1863,  wrote 
the  plaintiffs  requesting  them  to  allow  on  the  note  a  balance  of  account  duo 
him,  for  property  of  the  Shovel  Company,  purchased  of  him  by  the  plain  tiffs, 
and  '*  to  take  up  the  note  and  we  can  arrange  the  balance  when  I  see  you.  I 
have  written  the  cashier  that  you  will  take  care  of  the  note."  Upon  receipt 
of  the  letter,  the  plaintiffs  took  up  the  note,  and  the  defendant  subsequently 
promised  to  pay  them.  Held^  that  the  evidence  sustained  a  count  for  money 
paid.  Atkins  v.  ^roion,  90. 

2.  When  the  first  indorser  of  a  negotiable  promissory  note  has  been  compelled  to 
pay  it,  by  a  judgment  in  a  suit  commenced  prior  to  the  intervention  of  the 
statute  of  limitations,  he  may  recover  the  amount  of  the  note  of  the  maker  in 
an  action  for  money  paid.  Qodftty  v.  Rice^  dOS. 

3.  Thus,  in  May  1859,  the  defendant  gave  his  negotiable  promissory  note  payable 
on  time,  to  the  plaintiff's  intestate,  who  indorsed  it  to  a  third  person  who  In- 
dorsed it  and  got  it  discounted.  The  note  went  to  protest,  and  the  indorsera 
were  seasonably  notified.  The  latter  indorser  sued  the  former,  and  recovered 
judgment  in  October,  1870,  for  the  amount  of  the  note.  After  paying  the  judg- 
ment, the  former  indorser  brought  this  action  for  money  paid.  Heldt  that  the 
action  was  maintainable;  and  that  the  cause  of  action  accrued  when  the 
payment  was  made.  Jb. 

4.  Under  B.  S.  c.  G,  §  114^  a  tax-payer  cannot  in  an  action  for  money  had  and  re- 
ceived, recover  "  any  damages  he  has  sustained,  by  reason  of  the  mistakes, 
errors,  or  omissions,"  of  the  assessors,  collector,  or  treasurer. 

Qilman  v.  Waterville,  491. 

See  BouKTY,  2.   Contract,  4.    Married  Womait,  2. 


ATTACHMENT. 

1.  An  attachment,  knowingly,  of  a  team  cotisisting  of  two  horses  harnessed  to  a 
wagon,  standing  in  fVont  of  a  post-office,  on  a  mail  route,  in  charge  of  the 
mail-carrier  waiting  for  the  mail,  is  a  wilful  obstruction  and  retarding  of  the 
passage  ef  the  mail,  within  the  meaning  of  the  Act  of  Congress,  of  March  3, 
1825,  §  9,  and  therefore  void.  Harmon  v.  MoorCt  428. 

2.  And  a  receiptor  for  such  property,  thus  attached,  is  not  liable  therefor  on  his 
receipt,  stipulating  to  pay  one  hundred  dollars,  or  redeliver  the  property.    lb, 

3.  To  constitute  a  valid  attachment  of  real  estate  under  B.  S.  of  1841,  c.  114,  §  32 
(B.  S.  c.  81,  §  56),  the  officer's  return  on  the  writ  must  show  that  the  "  attested 
copy,"  required  to  be  filed  in  the  office  of  the  register  of  deeds,  was  in  fact 
filed.  Carleton  v.  Ryerson^  438. 

See  Trustee  Process,  2,  a 


ATTESTED  COPY. 
See  Attachmbkt,  3. 
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ATTORNEY  AT  LAW. 

S«e  TBt7STEB  PBOOESS,  2.     MOBTOAOE,  14. 

AUDITA  QUERELA. 

A  judgment  debtor,  who  was  absent  from  tbe  State  and  not  served  witb  process, 
may  maintain  audita  querela^  to  set  aside  an  execution  issued  on  a  judgment 
rendered  on  default,  in  a  personal  action,  within  one  year  thereafter,  without 
first  giving  the  bond  prescribed  In  R.  S.  c.  82,  §  4,  notwithstanding  the  execu- 
tion has  been  returned  satisfied  by  a  levy  on  the  debtor's  real  estate. 

Folan  V.  ^o^an,  566. 

AWARD. 
See  Abbitbatiok,  2.   Pleading,  1. 

BAIL-BOND. 
See  Bond. 

BANKRUPTCY. 

In  order  to  avoid  a  defendant's  discharge  under  the  United  States  bankrupt  Act 
of  1867,  on  the  ground  that  the  schedule  verified  by  oath  did  not  contain  a 
statement  of  his  debt  to  the  plaintiff;  and  that  the  latter  had  no  notice  of  the 
proceedings  in  bankruptcy,  and  did  not  prove  his  claim,  it  must  appear  that  the 
omission  was  fraudulent  and  the  affidavit  willfully  false. 

Symonds  v.  BatnMS,  191. 

BILLS,  ETC. 

1.  A  promissory  note  of  the  tenor,—  **  Portland,  Aug.  29, 1863.  One  month  after 
date,  we  promise  to  pay  to  the  order  of  E.  Atkins  &  Co.,  fotir  hundred 
and  forty-four  dollars.  Value  received.  Augusta  Shovel  Co.  A.  D.  Brown, 
Pres."— will  not  sustain  a  count  against  A.  D.  Brown  alone,  describing  it  as 
his  note  or  as  the  joint  and  several  note  of  the  Augusta  Shovel  Co.  and  A. 
D.  Brown.  Atkins  v.  Proton,  90. 

2.  An  accommodation  indorser  of  a  negotiable  promissory  note  cannot  recover  of 
the  maker  tbe  amount  of  the  note,  on  the  ground  of  payment  thereof  by  an- 
other note,  unless  it  appear  that  the  second  note  was  given  under  such  cir- 
cumstances as  to  constitute  it  a  payment  by  the  plainti££, 

UnUU  V.  GetcfieUj  135. 

3.  Thus  the  plaintiff,  at  the  request  and  for  the  a^mmodation  of  the  defendant, 
became  second  indorser  of  a  promissory  note  made  payable  to  the  order  of, 
and  signed  and  indorsed  by  the  defendant.  At  maturity  the  note  was  taken 
up  by  one  of  like  tenor,  signed  and  indorsed  by  one  Thompson,  and  further 
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indorsed  by  the  plaintiff  and  one  Sumoer.  When  the  second  note  matured,  it 
vrsa  taken  up  by  a  note  of  like  tenor,  signed  and  indorsed  by  Sumner,  and 
further  indorsed  by  the  plaintiff  who  paid  it  at  maturity.  While  the  second 
note  was  outstandinx,  and  before  its  maturity,  the  plaintiff  sued  the  defend- 
ant, claiming  to  recover  for  pay  ment  of  the  latter's  note,  and  interest  on  the 
money  paid ;  J9eM,  that  the  action  could  not  be  maintained,  in  the  absence  of 
proof,  that  the  second  note  was  given  as  payment  by  the  plaintiff.  lb, 

4.  An  instrument  of  the  tenor  following:  "  Nobleboro,  October  4, 1869.  Nathaniel 
O.  Winslow  Cr.  By  labor  ICf  days  @  $4.  per  day  $67.00.  Good  to  barer. 
Wm.  Yannah," — is  a  negotiable  promissory  note  for  sixty-seven  dollars,  pay- 
able to  Nathaniel  O.  Winslow,  or  bearer,  on  demand.    Hussey  v.  Winslow,  170. 

5.  The  liability  of  the  defendant,  as  the  maker  of  a  negotiable  promissory  note, 
must  be  determined  by  the  instrument  alone.  Sturdivant  v.  HtUly  172. 

6.  A  note  of  the  tenor : "  Portland,  Dec.  20, 1869.  Four  months  after  date,  I  promise 
to  pay  to  the  order  of  Sturdivant  &  Co.,  two  hundred  and  twenty-five  dollars. 
Value  received.  John  T.  Hull,  Treas.  St  Paul's  Parish,**  binds  Hull,  personally; 
and  it  cannot  be  shown,  by  parol,  that  the  intention  of  both  parties,  at  the  time 
of  giving  the  note,  was  that  the  parish  and  not  Hull  should  be  bound.       lb. 

7.  Neither  B.  S.  c.  1,  §  4,  clause  xxi.,  nor  c.  73.  §  15  is  applicable  to  such  note.    lb, 

8.  It  is  no  defense  to  an  action  on  a  nesrotiable  promissory  note,  that  it  was  given  in 
whole  or  in  part  for  intoxicating  liquors  sold  in  violation  of  law,  when  the  ac- 
tion is  brought  by  an  indorsee,  who  is  the  holder  of  the  note  for  a  valuable 
consideration,  and  without  notice  of  the  illegality  of  the  contract. 

Hapgood  v.  Needham,  442. 

9.  If  in  the  trial  of  an  action  on  a  negotiable  promissory  note,  brought  by  an  in- 
dorsee against  the  maker,  the  defendant  avers  that  the  note  was  given  in 
whole  or  in  part  for  intoxicating  liquors  sold  in  violation  of  law,  the  burden  of 
proof  is  upon  him,  lb. 

10.  If  the  plaiutiff  replies  that  he  is  a  holder  for  a  valuable  consideration,  the  burden 
is  upon  him.  lb, 

11.  If  the  defendant  would  avail  himself  of  the  fact  that  the  plaintiff  had  notice  of 
the  illegality  of  the  consideration  when  he  took  it,  the  defendant  must  prove 
it.  lb. 

12.  In  an  action  on  a  promissory  note,  given  in  1869,  payable  on  time,  with  interest 
at  seven  and  one-half  per  cent,  the  plaintiff  may,  under  R.  S.  of  1857,  c.  45, 
recover  judgment  for  the  amount  of  the  note  at  simple  interest. 

Tuxbury  v.  Abbott^  466. 

13.  The  defendant's  husband  borrowed  fourteen  hundred  dollars  of  the  plaintiff,  for 
which  he  then  gave  his  promissory  note,  and,  at  the  same  time  agreed,  to  pro- 
cure a  good  additional  signer  the  next  day.  Eighteen  months  afterwards,  in 
the  sick-room  of  the  husband  where  he  was  confined  to  his  bed  in  his  last 
sickness,  and  four  days  prior  to  his  death,  the  defendant,  without  receiving 
any  consideration  therefor,  in  the  absence  of  the  plaintiff,  in  ignorance  of  her 
husband's  agreement,  h\iiM  his  request,  placed  her  pame  upon  the  back  of  the 
note.    In  an  action  on  the  note  against  her,  Held,  That  she  was  not  liable. 

Savoyer  v.  Fertiald,  500. 

Bee  Assumpsit,  1,  2,  3.   Evidei7Ce,  13.    Pabtibs,  2.    PBiNCiPAii  akd 
SUBETY,  1,  2. 
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BOND. 

The  principal  defendant  having  been  arrested  on  a  special  writ,  in  favor  of  this 
plaintiff,  gave  a  bond  with  the  other  defendants,  sureties,  therein  acknowl- 
edging themselves  bound  to  the  sheriff  by  name  who  made  the  arrest  in  n^ 
specific  sum  named,  "  to  be  paid  unto  "  the  plaintiff,  "  her  heirs  and  assigns," 
with  the  condition  annexed  in  the  usual  form  of  a  bail-bond.  In  debt  on  the 
bond  brought  in  the  name  of  the  plaintiff,  Held,  (1 )  That  if  the  instrument  de- 
clared on  be  abail-bond,  scire  faciaa  and  not  debt  is  the  remedy;  and  (2)  That  if  It 
be  deemed  a  common-law  bond,  the  action  must  be  in  the  name  of  the  sheriff 
to  whom  it  was  given,  and  not  in  the  name  of  the  plaintiff. 

Packard  v.  Brewster^  404. 


BONUS. 
See  Abbitbatiox,  3. 

BOUNTY. 

1.  A  contract  between  a  minor  and  his  master  whereby  the  former  paid  his  bounty 
money  to  the  latter  in  consideration  of  his  consent  to  the  minor's  enlistment, 
may,  after  the  minor's  decease,  intestate,  be  rescinded  by  the  administrator  of 
his  estate,  and  the  money  recovered  back.  Dinsmore  v.  TTedder,  103. 

2.  The  plaintiff,  when  a  minor,  enlisted  into  the  military  service  of  the  U.  S.,  with 
the  consent  of  his  father,  to  whom  he  gave  his  bounty-money,  and,  subsequent- 
ly, deserted  from  the  service.  When  he  became  of  age,  he  demanded  the  money 
of  his  father,  who  refhsed  to  refund  it  In  assumpsit  for  money  had  and  re- 
ceived, Heldt  (1)  That  the  action  was  maintainable;  (2)  That  a  person  must  be 
lawfully  convicted  of  desertion  before  "  he  shall  be  deemed  and  taken  to  have 
voluntarily  relinquished  and  forfeited  his  rights  of  citizenship;"  (3)  That  inter- 
est is  recoverable  from  the  time  it  was  received  by  the  father. 

Holt  v.  Holt]  464. 

BRIDGE. 
See  Constitutional  Law,  1.  Toll-Bbidoe. 

BRIDGE,   TICONIC, 
See  Tax,  10. 

BURDEN  OP  PROOF. 
See  Bills,  &c.,  9, 10, 11. 

BY-LAW. 
See  COBPORATION,  4, 
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CALL. 
See  Deed,  1.    Eyidbkcb,  6. 

CAR. 
Bee  lNDiCTMS2rr»  4. 

CARRIER. 

1.  A  railroad  corporation  is  liable  to  a  hackman  for  an  iojary  received  wliile  carry- 
ing a  paMenger  to  their  depot  for  transportation,  by  stepping,  without  fault, 
into  a  cavity  in  their  platform,  and  occasioned  solely  by  the  want  of  ordinary 
care  on  the  part  of  the  corporation  in  leaving  their  platform  in  an  unsafe  con- 
dition. Tobin  V.  P.  S,  A  P.  R.  R.  Co,,  183. 

2.  And  under  such  circumstances  the  liability  is  not  changed  by  the  fact  that  their 
platform  was  erected  and  maintained  by  them  within  the  limits  of  the  high- 
way. i6. 

CASB. 

1.  Case  will  not  lie  against  executors  as  such  for  damages  caused  by  their  raising 
the  dam  on  a  stream,  whereby  the  plaintiff's  mill  was  flowed,  when  the  dam 
and  the  lands  on  which  it  is  situated  had,  under  the  will^  of  their  testator,  be- 
come vested  in  the  executors  and  others.  Plimpton  v.  RicfuirdSf  115. 

2.  On  the  premises  of  the  defendant,  within  one  foot  of  the  sidewalk  of  a  public 
street,  was  a  descending  roll-way  leading  to  the  basement  of  the  defendant's 
block  of  stores.  The  entrance  to  the  south  store,  occupied  by  the  defendant's 
tenant  as  a  drug  store,  was  up  four  narrow  steps  immediately  south  of  the  roll- 
way.  In  front  of  the  stores  north  of  the  roll-way  was  a  continuous  platform 
extending  from  the  north  end  of  the  block  to  the  roll-way.  The  roll-way  was 
unprovided  with  railing  or  other  safeguard  except  a  buttress  on  either  side 
thereof  rising  nine  inches  above  the  level  of  the  platform.  The  plaintiff  went 
upon  the  north  end  of  the  platform  in  the  evening,  and  while  passing  along  in 
the  exercise  of  ordinary  care  for  the  purpose  of  entering  the  drug  store  on 
legitimate  business,  fell  into  the  roll-way  and  was  injured.  Held,  that  the  place 
was  unsafe,  and  the  defendant  liable.  Stratton  v.  Stt^les,  94. 

See  Pleading,  2. 

CASES  RE-EXAMINED. 
See  Railroad,  9.   Paupbb,  5. 

CERTIORARI. 
See  County  Commissionebs,  7. 
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CHABITABLB  tJSE. 
See  Will,  6, 7,  8, 9. 

CHABTEB. 
See  EyiDEKO^,  6. 

CITIZENSHIP. 
See  DE8BBno2r. 

CLAIM. 
See  Abbitaaiiok,  1. 

CLABIANT. 
See  TsusTSB  Pbogbss,  4. 

CLAIBVOYANT. 
See  MsDiOAL  Sbbviobs. 

COBKCION. 
See  EyisBNCB,  8. 

COLLATEBAL  SBCURITT. 
See  Pbikcipal  and  Subbiy,  1. 

COLLECTION  OP  TAX 
l^ee  Tax,  5. 

COLLECTOR 

1.  A  collector  of  taxes  who,  after  sellliif;  a  distress,  foils  to  restore  the  balance  to 
the  former  owner,  after  deducting  the  unpaid  taxes  and  legal  expenses  of  sale, 
is  a  trespasser  ab  xrMo.  Carter  y.  AUen^  296. 

VOL.  LIX.  40 
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^2.  Thns,  where  a  collector  of  taxes  for  three  successive  years  applied  a  portion  of 
the  proceeds  of  a  distress  sold  according  to  law  to  a  tax  of  the  second  year 
already  paid,  and  another  portion  to  illegal  charges,  and  made  a  written  ac- 
oonnt  thereof  accordingly,  which,  with  the  balance  as  therein  appearing,  he 
tendered  to  the  owner,  Held,  that  the  collector  was  a  trespasser  ab  initio,    lb. 

See  Action,  2. 


COMMITTEE. 
See  Appeal.   Corpobation,  2.   County  Comhissionbbs,  S.    Way,  7. 

COMMITTEE  ON  STREETS. 

See  CoNTBACT,  7, 8. 

* 
COMMON   SELLEB. 

See  Intoxicating  Liquob,  1, 2, 3. 

COMMUTATION. 

By  Public  Laws  of  18B9,c.  55,  §  1,  all  notes  and  town  orders  given  by  the  munici- 
pal officers  of  any  city,  town,  or  plantation,  in  pursuance  of  a  previous  vote 
at  a  meeting  regularly  called  and  held  for  the  benefit  of  drafted  men,  were 
made  valid.  Hall  v.  Falmouth,  42L 

The  defendant  town,  at  a  legal  meeting  regularly  called  and  held  in  July,  1863t 
voted  to  raise  three  hundred  dollars,  and  issue  town  orders  therefor,  payable 
from  three  to  five  years,  for  every  man  that  is  conscripted,  after  he  has  been 
examined  by  the  surgeon  appointed  by  the  United  States  and  pronounced  an 
able-bodied  man,  to  go  himself,  or  ftirnish  a  substitute,  or  pay  his  commuta- 
tion fee.  In  an  action  upon  a  ^wn  order  given  by  the  municipal  officers  of 
the  defendant  town,  Sept.  7, 1863,  for  three  hundred  dollars,  payable  in  three 
years  to  the  plaintiff  who  was  then  drafted  on  the  quota  of  the  defendants. 
Held,  that  in  the  absence  of  evidence  that  the  plaintiff  had  been  duly  exam- 
ined and  pronounce  an  able-bodied  man,  the  action  could  not  be  maintained. 

lb. 
See  CoNSTiTunoNAii  Law,  5.   Pbacticb,  18. 

COMPLAINT. 
See  Costs.    Intoxicating  Liquob,  4,  5.   Nuisance. 

CONDITION. 
See  INSUBANCB,  15, 16. 
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CONSIDERATION. 
See  Bills,  &c.,  8, 9, 10, 11, 12.    Goktbact,  4.   Tbustbe  Pbocess,  1. 

CONSTITUTIONAL  LAW. 

1.  The  legislature  may,  by  private  statute,  authorize  county  commissioners  to  lay 
out  a  highway  across  a  river  running  between  two  towns,  and  apportion  the 
expense  of  erecting  and  maibtaining  the  bridge  upon  the  towns,  in  proportion 
to  their  respective  State  valuations.  WaterviUe  v.  Co.  Com,^  80. 

2.  This  court  will  not  declare  such  a  statute  invalid,  as  being  unreasonable,  and 
hence  in  contravention  of  Art  IV.  Part  III.  §  1,  of  the  constitution  of  this 
State,  when  it  is  not  made  to  appear  that  it  operates  unequally  or  oppres- 
sively, lb, 

3.  The  legislature  did  not  exceed  its  constitutional  power  in  prescribing  in  B.  S.  c 
122,  §  4,  the  form  Of  an  indictment "  for  committing  perjury  before  any  court  or 
tribunal."  State  v.  Corson,  137. 

4.  The  constitution  does  not  authorize  a  town  to  raise  money  to  refund  money  given 
to  it  without  exx>ectation  of  repayment  Perkins  v.  Milord,  316. 

5.  So  much  of  c.  55,  of  Pub.  Laws  of  1869,  as  attempts  to  ratify  the  action  of  towns 

in  voting  money  for  the  payment  of  the  commutation  fees  of  individuals  draft- 
ed into  the  public  service,  is  beyond  the  sphere  of  constitutional  legislation. 

Thompson  v.  Pitistont  545. 

CONSTBUCTION  OF  WILLS. 
See  Equity,  6. 

CONTEMPT. 
See  Ebbob,  3. 

CONTBACT. 

1.  A  contract  between  a  minor  and  his  master  whereby  the  former  paid  his  boun- 
ty money  to  the  latter  in  consideration  of  his  consent  to  the  minor's  enlistment, 
may,  after  the  minor's  decease,  intestate,  be  rescinded  by  the  administrator  of 
his  estate,  and  the  money  recovered  back.  Dinsmore  v.  Webber,  103. 

2.  The  interests  of  the  parties  to  a  contract,  whether  of  purchase  or  sale,  or  for 
work  or  labor,  are  adverse  and  inconsistent  with  each  other. 

E.  <fe  If,  A,  Railway  Co,  v.  Poor,  277. 

3.  If  a  director  of  a  railroad  corporation  enter  into  a  contract  for  the  construction 
of  the  road  of  his  corporation,  he  cannot  then,  nor  subsequently,  personally 
derive  any  benefit  from  such  contract  lb. 
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4.  In  the  trial  of  an  action  of  assumpsit,  on  an  acoonnt  annexed,  the  defendant  offer- 

ed in  evidence  an  unsealed,  written  afpreement,  signed  by  the  plaintiffs  and  five 
other  creditors  of  the  defendant,  therein  stipulating  to  **  take  fifty  per  cent  of 
the  amoant  due  us  in  full,  for  account  against "  him ;  and  oral  evidence  that 
the  defendant,  prior  to  the  commencement  of  this  8ult,presented  to  the  plaintifis 
the  draft  of  a  third  person,  of  an  amount  equal  to  fifty  per  per  cent  of  the  ac- 
count in  suit,  and  claimed  a  receipt  in  flill;  but  that  the  plaintiffs  refused  to 
accept  the  draft  and  give  the  receipt ;  Held,  (1)  That  the  evidence  disclosed  no 
consideration  for  or  a  mutuality  in  the  written  agreement;  and  (2)  That  the 
defense  was  not  within  B.  S.  c.  82,  §  38.  Wehb  v.  Stuart,  356. 

5.  Upon  the  defendant's  written  guaranty  of  the  following  tenor,—"  Oct  14, 1860, 
Let  the  bearer  buy  merchandise  to  the  amount  of  two  or  three  hundred  dol- 
lars, on  six  months,  and  I  will  see  you  paid,"— the  plainUffs  sent  to  the  bearer 
merchandise  to  the  amount  of  two  hundred  and  thirty  dollars  and  thirty 
cents,  and  in  November  and  December  following,  one  hundred  and  ten  dol- 
lars' worth  more,  Held,  That  the  defendant's  liability  was  limited  to  the  first 
bill  of  goods.  Heed  v.  FUh,  358. 

*  C.  In  1869,  the  plaintiff  being  then  and  still  a  citizen  of  Brighton,  Vt,  then  and  there 
delivered  to  one  Philbrick,  then  and  still  a  citizen  of  Maine,  four  horses,  six 
stage  harnesses,  and  a  covered  two-horse  wagon,  receiving  from  the  latter  his 
promissory  note,  of  that  date,  together  with  a  writing  signed  by  him,  dated  at 
Brighton,  reciting  what  the  note  was  given  for,  and  stipulating  that  the  "  said 
horses,  harnesses,  and  wagon  are  to  remain  the  property  of  the  said  "  plaintiff 
"  until  said  note  is  paid,  the  said  "  plaintiff  **  to  have  and  apply  toward  the 
payment  of  the  said  note  the  sums  paid  by  the  U.  8.  Government  for  transpor- 
tation of  the  mails  from  East  Machias  (Maine)  to  Lubec  (Maine)  as  the  same 
shall  become  due."  The  statute  of  Vermont  does  not  require  such  a  contract 
to  be  recorded.  Held,  that  the  law  of  Vermont  governed  the  contract,  and  that 
R.  S.  c.  Ill,  §  5  does  not  affect  it  Drew  v.  Smith;  393. 

7.  To  make  a  written  contract  between  contractors  and  the  committee  on  streets 
binding  on  the  city,  it  must  be  signed  by  at  least  a  minority  of  the  committee; 
and  they  cannot  give  their  chairman  authority  to  execute  it  without  this. 

CuHis  v.  Portland,  483. 

8.  Thus,  under  an  order  of  the  common  oounoll  of  the  city  of  Portiand,  the  com- 
mittee on  streets,  having  advertised  for  bids  for  grading  a  certain  street,  ac- 
cepted the  plaintiffs*  bid,  which  was  the  lowest,  and  thereupon  the  chairman 
of  the  committee,  acting  for  them  and  with  their  consent  in  behalf  of  the  city, 
and  the  plaintifis  in  their  own  behalf,  executed  a  written  contract  embodying 
therein  the  details  of  the  agreements  of  the  respective  parties  in  relation  to 
the  premises.  In  an  action  on  the  contract.  Held,  that  the  city  was  not  there- 
by bound.  75. 

CONTBACTOB. 
See  Contract,  7.    Bailboad,  2, 4. 

CONVEYANCE. 
See  DSBD.    Dowbb.   Mabbibd  Wokan,  1. 
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COKPORATION. 

1.  A  member  of  a  corporatioii,  who  is  not  its  financial  officer,  cannot,  without  aa« 
thority,  make  himself  its  creditor  by  the  Toluntary  payment  of  its  debts. 

Blanchard  v.  First  Aaso,  of  S,  of  Portland,  202. 

2.  The  plaintiff,  a  member  thereof,  sued  the  corporation  known  as  the  "  First  Asso- 
ciation of  Spiritualists,''  for  a  balance  of  an  account  wherein  was  charged 
various  sums  paid  for  rent,  carpets,  furniture,  gas,  and  oil  bills  for  their  hall 
of  worship,  and  credited  sums  subscribed  and  contributed  by  different  mem- 
bers and  received  from  other  persons  for  the  use  of  the  hall.  The  by-laws 
provided  for  the  election  of  a  treasurer,  who  thereby  had  charge  of  the  funds, 
collections,  and  debts,  and  was  required  to  pay  the  bills  of  the  association, 
ordered  by  "  the  government"  The  plaintiff,  with  others,  having  been  ap- 
pointed a  **  committee  on  the  hall,"  without  any  specific  duties  assigned,  or 
powers  conferred,  purchased  the  carpets,  etc.,  for  the  association,  and  on  its 
credit,  considering  themselves  personally  bound  to  pay  therefor,  provided  the 
association  did  not.  Held,  (1)  That  the  plaintiff  had  no  authority  thus  to  make 
himself  creditor  of  the  association;  and  (2)  That  the  bare  vote  of  the  associa- 
tion to  accept  the  report  of  the  committee  could  not  be  construed  such  a  rati- 
fication as  would  authorize  oiie  of  the  committee  to  maintain  the  suit.  ~  lb. 

3.  If  a  director  of  a  railroad  corporation  enter  into  a  contract  for  the  construction 
of  the  road  of  his  corporation,  he  cannot  then,  nor  subsequently,  personally 
derive  any  benefit  from  such  contract     K  <fc  N.  A,  Railway  Co,  v.  Poor,  277. 

4.  In  18^,  a  voluntary  association  was  established  by  the  name  of  the  **  Lewlston 
Equitable  Go-operative  Society "  for  the  buying  and  selling  to  shareholders 
and  others  groceries,  etc,  and  its  constitution  provided  that  members  might 
"  withdraw  their  funds  by  giving  "  certain  notices,  and  its  by-laws  that  when 
a  notice  to  withdraw  is  given,  his  **  membership  ceases."  In  January,  1867,  a 
corporation  by  the  same  name  and  for  the  same  purpose,  was  organized  under 
an  act  of  the  legislature.  In  September  following,  the  agent  and  salesman  of 
the  corporation  handed  to  the  plaintiff  a  printed  copy  of  the  "constitution 
and  by-laws  of  the  Lewiston  Equitable  Co-operative  Society,  established  De- 
cember, 1863,'*  informing  him  it  was  the  constitution  and  by-laws  of  the  defend- 
ant corporation,  and  thereupon  the  plaintiff  purchased  fifty  §hares  of  the  stock, 
became  a  member,  attended  its  meetings,  had  opportunity  at  all  times  to  ex- 
amine its  constitution,  by-laws,  and  records,  and  purchased  goods  of  its  agents, 
and  received  one  dividend.  By  the  by-laws  of  the  corporation,  members 
might,  by  giving  notice,  surrender  their  certificates  of  stock,  and  receive  there- 
for its  fair  and  equitable  value,  to  be  determined  by  the  managers,—**  provided 
that  the  assets  shall  be  in  excess  of  its  liabilities,  and  not  otherwise."  The 
corporation  became  insolvent  in  December,  1868,  and  has  continued  so.  In 
January,  1869.  the  plaintiff  gave  notice,  as  by  the  constitution  and  by-laws  of 
the  voluntary  association,  of  his  withdrawal  of  funds  and  membership,  and 
brought  this  action  to  recover  back  his  money.  Held,  (1)  That  the  defendants 
were  not  bound  by  the  rules  of  the  association  by  estoppel;  and  (2)  That  this 
corporation  is  subject  to  R.  8.  o.  46,  $  33.        Di^coU  v.  Lewiston  E,  C.  So,,  474. 

8e«  MEBTOrO-HOUSS,  1, 2,  3.    Toli^-bbidok.    'Waiteb,2. 
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Previous  to  the  return  day  of  a  trustee  writ,  the  person  summoned  therein  aa 
trustee  was  notified  in  writing,  signed  by  the  plaintiff's  attorney,  that  the 
suit  had  been  withdrawn,  and  the  trustee  thereby  discharged  from  all  respon- 
sibility; but  on  the  return  day,  the  alleged  trustee  filed  his  disclosure  and 
properly  notified  the  plaintiff's  attorney  of  his  readiness  to  submit  to  examin- 
ation on  oath.  On  complaint  for  costs,  Held,  that  the  original  plaintiff  was 
liable  to  the  alleged  trustee  for  costs.  Continental  MUl$  v.  Dow,  436, 

See  Error,  1,  2.   Practice,  9. 


COUNTY  COMMISSIONERS. 

1.  A  session  of  county  commissioners  held  by  adjournment  from  a  regular  ses- 
sion, is  a  *' regular  session"  within  the  meaning  of  B.  S.  c.  18,  §  1. 

Town  of  Waterville  v.  Co.  Commiaaioners  of  Kennebec  Co.,  80. 

2.  Where  the  return  of  county  commissioners,  on  a  petition  to  lay  out,  alter,  or 
discontinue  a  highway,  was  made  at  the  January  term  and  placed  on  file,  and 
the  petition  was  continued  over  their  next  regular  June  term  to  the  succeeding 
July  term,  when  all  proceedings  therein  were  closed  and  recorded.  Held,  such 
a  proceeding  was  in  direct  violation  of  R.  S.  c.  18,  §  5. 

Monticello  v.  Cg,  Commissioners  of  Aroostook  Co.,  391. 

3.  When  the  committee  of  appeal  reverse'the  decision  of  county  commissioners, 
it  is  no  part  of  the  duty  of  the  committee  to  lay  out  the  way  or  assess  the  land 
damages.  Irving  v.  Co,  Commissioners  of  Sagadahoc  Co.,  513. 

4.  The  town  in  which  a  town  way  has  been  located  and  accepted  is  entitled  to  no- 

tice of  the  pendency  of  a  petition  to  the  county  commissioners  for  an  increase 
of  damages.  Williatns,  petitioner,  617. 

5.  When  such  a  petition  has  been  entered,  no  order  for  the  summoning  of  a  jury 
can  be  issued  until  there  hasj)e$n  a  failure  to  agree  upon  a  committee,    lb, 

6.  Where  a  railroad  corporation  had  seasonably  filed  a  petition  in  the  nature  of  an 
appeal,  on  the  question  of  damages,  which  was  dismissed  at  the  October  term, 
1870,  and  the  plaintiffd  applied  to  the  county  commissioners  for  the  security 
required  by  R.  S.  of  1857,  c.  51,  §  51  (R.  S.  §  6),  for  the  payment  of  damages 
awarded,  and  the  corporation  gave  no  security,  but  in  December  following 
paid  the  amount  of  damages  awarded  and  costs.  Held,  that  in  the  absence  of 
evidence  to  the  contrary,  this  may  well  be  presumed  to  be  in  satisfaction  of 
the  damages  awarded  by  the  commissioners  for  the  land  taken  to  which  the 
assessment  refers. 

Eaion  V.  European  and  Xorth  American  Hailway  Company, -520, 

7.  The  fact,  that  the  record  of  the  county  commissioners  shows  that  the  return  of 
tlieir  doings  was  not  recorded  when  it  should  have  been,  is  fatal  to  their  pro- 
ceedings when  presented  by  certiorari;  but  it  cannot  be  taken  advantage  of  by 
the  town  in  defense  of  an  indictment  for  not  keeping  the  way  in  repair. 

State  V.  Madison,  538. 

See  APPEAIi.     CONSTITUTIOKAL  LAW,  1.      RAILROAD,  6,  8.     WAY,  2,  4,  6. 
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COVENANT. 

1.  The  covenants  in  a  deed  of  warranty  are  limited  in  effect  by  tbe  description  of 
the  grant  Bates  v.  Foster,  157. 

2.  In  the  defendant's  deed  of  warranty  immediately  succeeding  a  description  of  the 
premises  by  metes  and  bounds,  was  the  clause,  "  and  yeaning  hereby  to  con- 
vey to  the  said  "  grantee  "  the  same  premises  and  title  as  conveyed  to  me  by 
Daniel  Witham,  and  no  more."  The  title  conveyed  to  the  defendant  was  an 
equity  of  redeeming  the  land  described  Arom  a  mortgage,  which  the  defend- 
ant's grantee  was  obliged  to  pay,  and  thereupon  brought  this  action  of  cove- 
nant broken.  Held,  that  the  defendant's  deed  conveyed  an  equity  of  redemp- 
tion only.  i&. 

3.  Tenants  in  common,  holding  under  the  same  deed  as  grantees,  have  several 
freeholds,  and  are  not  obliged  to  join  in  an  action  against  their  grantor  for  a 
breach  of  the  covenants  of  warranty  in  his  deed.  Lamb  v.  Everett,  322. 

4.  In  1865,  the  defendant  conveyed  to  the  plaintiff,  by  deed  of  warranty,  certain 
lands,  a  portion  of  which  lay  on  the  shore  of  a  certain  stream.  In  1849,  the 
defendant's  predecessor  in  title  had  conveyed  to  a  third  person,  who  thereupon 
took  and  kept  possession  of  a  portion  of  the  same  premises,  together  with  cer- 
tain easements  in  the  other  portion,  such  as  a  right  of  way,  to  maintain  a  dam, 
and  to  use  the  shores  for  certain  specified  purposes.  In  an  action  of  covenant 
broken.  Held,  That  the  covenant  of  seisin  in  the  latter  deed,  so  [far  as  the 
previously  conveyed  premises  were  concerned,  was  broken  at  the  date  of  the 
deed;  and  that  the  outstanding  easements  constituted  a  breach  of  the  cove- 

.  nants  of  warranty.  lb. 

5.  The  right  of  a  divorced  wife  to  have  dower  assigned  in  the  real  estate  of  him 
from  whom  she  has  been  divorced,  is  an  incumbrance;  but  before  assignment, 
although  after  demand,  nominal  damages  only  are  recoverable  therefor  in  an 
action  of  covenant  broken.  BunneUs  v.  Webber,  488. 

See  Ambkdhbnt,  L    Eyidbnge,  5. 


CREDITOR  AND  DEBTOR. 

.  A  member  of  a  corporation,  who  is  not  its  financial  officer,  cannot,  without 
authority,  make  himself  its  creditor  by  the  voluntary  payment  of  its  debts. 
Blanchard  v.  First  Asso.  of  SpirittuUists  of  Portland,  202. 

.  The  plaintiff,  a  member  thereof,  sued  the  corporation  known  as  the  '*  First  As- 
sociation of  Spiritualists,"  for  a  balance  of  an  account  wherein  was  charged 
various  sums  paid  for  rent,  carpets,  furniture,  gas,  and  oil  bills  for  their  hall  of 
worship,  and  credited  sums  subscribed  and  contributed  by  different  members 
and  received  from  other  persons  for  the  use  of  the  hall.  The  by-laws  provided 
for  the  election  of  a  treasurer,  who  thereby  had  charge  of  the  fUnds,  collec- 
tions, and  debts,  and  was  required  to  pay  the  bills  of  the  association,  ordered 
by  "  the  government."  The  plaintiff,  with  others,  having  been  appointed  a 
"  committee  on  the  hall,"  without  any  specific  duties  assigned,  for  powers  con- 
ferred, purchased  the  carpets,  etc.,  for  the  association,  and  on  its  credit,  consid- 
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eriii2  themselves  personally  bonnd  to  pay  therefor,  provided  the  association  did 
not  Held,  (1)  That  the  plaintiff  had  no  authority  thus  to  make  himself  cred- 
itor of  the  association;  and  (2)  That  the  bare  vote  of  the  association  to  acoept 
the  report  of  the  committee  could  not  be  construed  such  a  ratification  as  would 
authorize  one  of  the  committee  to  maintain  the  suit  lb. 

See  Audita  Quebbla.   Pleadiko,  2. 


DAM. 
See  Case,  1. 

DAMAGES. 

The  right  of  a  divorced  wif^  to  have  dower  assifcned  in  the  real  estate  of  him 
from  whom  she  has  been  divorced,  is  an  incumbrance;  but  before  assig:nment, 
although  after  demand,  nominal  damages  only  axe  reoov>erable  therefor  in  an 
action  of  covenant  broken.  RunneUi  v.  Wehber,  486. 

See  Bevenue  Laws. 

DEBT. 
See  Bond. 

DECLARATION. 
See  Action,  1.    Plbadinq. 

DECREE. 
See  DrvoBCE,  1, 2. 

DEED. 

1.  Where  the  ^t  call  in  a  deed  bounds  the  land  "  on  the  east  by  "  a  certain  road  > 
and  the  fourth  and  last  call  makes  the  "  south  line  to  be  a  straight  line  from  " 
a  point  named, "  to  the  southerly  post  in  a  pair  of  bars,  on  the  road  named," 
HMy  that  Uie  center  of  the  road  is  the  east  line  of  the  land. 

Cottle  V.  Toung,  105. 

2.  A  road  crossed  the  south-east  comer  of  a  parcel  of  land  described  as,  "  begin- 
ning on  the  west  side  of  the  road,  at  the  south-east  comer  of*  the  northerly 
a^oining  lot ;  thence  westerly  and  southerly,  certain  distances,  to  the  south- 
west comer;  thence  easterly  across  the  road  a  certain  distance;  thence  north- 
erly "  to  the  road  named,mnd  crossing  the  jroad  and  running  on  the  westerly 
line  thereof  to  the  first-mentioned  bound, —  excepting  and  reserving  to  the 
public  the  road  crossing  the  premises."  Held^  that  so  much  of  the  road  as  lay 
**  on  the  westerly  line  thereof  was  excluded  fVom  the  grant;  that  so  much  as 
lay  within  the  lines  mentioned,  was  included;  and  that  the  exception  referred 
to  the  rights  of  the  public  in  the  road,  and  not  to  the  road  itselt  R. 
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3.  The  covenants  in  a  deed  of  warranty  are  limited  in  effect  by  the  description  of 
the  grant.  Bates  v.  Foster,  157. 

4.  In  the  defendant's  deed  of  warranty  immediately  succeeding  a  description  of 
the  premisesjby  metes  and  bounds,  was  the  clause,  *'  and  meaning  hereby  to 
convey  to  the  said  "  grantee  **  the  same  premises  and  title  as  conveyed  to  me 
by  Daniel  Witham,  and  no  more."  The  title  conveyed  to  the  defendant  was  an 
equity  of  redeeming  the  land  described  from  a  mortgage,  which  the  defendant's 
grantee  was  obliged  to  pay,  and  thereupon  brought  this  action  of  covenant 
broken.  Held,  that  the  defendant's  deed  conveyed  an  equity  of  redemption 
only.  lb. 

5.  In  a  deed  conveying  the  west  half  of  a  farm,  the  clause, "  Excepting  the  reserve 
of  the  four  rows  of  apple-trees  on  the  north  side  of  the  orchard, . . .  and  the 
land  on  which  they  stand  ;  also,  so  much  of  the  second  growth  of  ash  timber, 
as  I  shall  need  for  my  own  personal  use,"  constitutes  an  exception. 

JRandaU  v.  BandaU,  S38. 

6.  The  owner  of  a  tract  of  land,  consisting  of  highland  and  meadow,  conveyed  the 
whole  tract, "  excepting  from  said  tract  the  meadow  land  on  the  westerly  end 
of  said  tract,  extending  to  the  highland  on  said  tract,  containing  from  two  to 
three  hundred  acres,  mere  or  less;  said  boundary  by  *  highland '  to  be  located 
and  monuments  Axed  by  "  the  grantee  and  another  person  named, both  of  whom, 
within  six  days  thereafterwards,  placed  a  hub  on  the  north  line  of  the  tract 
and  commenced  following  the  line  of  the  highland  which  was  plainly  distin- 
guishable ;  but  finding  it  would  contain  numerous  angle8,they  sighted  a  straight 
line  between  the  hub  and  a  lone  pine  standing  near  the  south  line  of  the  tract, 
and  established  the  line  from  the  hub  to  the  south  line  in  the  direction  of  the  pine 
and  placed  stakes  thereon,  ten  or  twelve  rods  apart.  Subsequently  the  origi- 
nal grantor  conveyed  to  the  defendant  "  the  meadow  land  on  the  west  end 
of  the  tract,  extending  to  the  highlands,—  said  meadow  containing  two  to 
three  hundred  acres,— the  easterly  part  of  said  tract  having  been  previously 
deeded ;  and  the  intention  of  this  deed  is  to  release  all  my  title  and  interest 
in  the  remaining  portion  of  said  tract,  the  boundary  line  between  the  former 
and  present  grantees  to  be  established  if  not  already  done,  as  provided  for,  in" 
the  former  deed.  When  the  defendants  purchased,  they  were  informed  of  and 
shown  the  line  established  between  the  hub  and  pine.  Held,  that  the  former 
deed  conveyed  all  the  highland  and  the  latter  all  the  meadow;  and  that  the 
distinguishing  line  between  the  highland  and  meadow  and  not  the  straight 
line  between  the  hub  and  pine  was  the  true  line.         Haynes  v.  Jaclcson,  386. 

See  Tax,  4.   Tbespass,  3. 


DELEGATION  OP  AUT50RITY. 

See  CONTBACT,  7.    INSXTBAXCE,  13. 

deMubbeb. 
See  PLBADiNa,  8, 13. 
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mSCHABGE. 

See  Bankruptcy. 

* 
DISSEISIN. 

See  Seisin  and  Disseisin. 

DISINTERESTED  PERSON. 
See  Appeal. 

DISTRIBUTIVE  SHARE. 
See  Advancement. 

DESERTION. 

The  plaintiff,  when  a  minor,  enlisted  into  the  military  service  of  the  IT.  S.,  with 
the  consent  of  his  father,  to  whom  be  gave  his  bounty-money,  and,  subsequent- 
ly, deserted  from  the  service.  When  he  became  of  age,  he  demanded  the  money 
of  his  father,  who  refused  to  refund  it.  In  assumpsit  for  money  bad  and  re- 
ceived, Heldy  That  a  person  must  be  lawfully  convicted  of  desertion  before 
'*  he  shall  be  deemed  and  taken  to  have  volnntarily  relinquished  and  forfeited 
his  rights  of  citizenship.  Holt  v.  Holt,  464. 

DIRECTOR. 
See  Contract,  a 

DISCLOSURE. 
See  Costs. 

DISCONTINUANCE. 
See  Way,  9. 

DISTRESS. 
See  Collector,  1, 2. 

DISUSE. 
See  Insurance,  15. 


Digitized  by 


Google 


INDEX.  627 


DIVORCE. 

1.  After  a  decree  of  divorce  a  vinculo  on  a  libel  in  behalf  of  the  wife,  the  court  may, 
on  motion  or  petition,  decree  to  her  a^specific  sum  instead  of  alimoDy,  although 
such  claim  is  not  specifically  set  out  in  the  libel.        Prescott  v.  Prescott,  146. 
f,2.  And  such  a  decree  may  be  made  during  the  pendency  of  the  libel,  at  any  term 
\     subsequent  to  the  decree  of  divorce.  Ih, 

See  Ebbob,  1. 


DIVORCED  WIFE.  • 
See  CovENAirr,  5. 

DOCUMENTARY  EVIDENCE. 
See  Evidence,  9. 

DOWEB. 

If  a  person,  having  the  legal  title  to  real  estate,  incur  a  debt,  and  subsequently 
convey  his  estate,  in  fraud  of  his  creditor,  to  his  wife,  who  makes  a  similar 
conveyance  thereof  to  her  brother  in  trust  for  herself,  the  creditor  thus  .de- 
frauded may  extend  bis  execution  issued  upon  the  judgment  recovered  upon 
his  debt  upon  the  land  thus  fraudulently  conveyed,  and  perfect  his  title  by  a 
bill  in  equity  against  the  wife  and  her  grantee;  and  where  the  judgment  is  re- 
covered subsequent  to  the  decease  of  the  debtor,  the  rights  of  his  widow  as 
dowress,  though  she  be  a  party  to  the  fraudulent  conveyance,  will  not  be 
affected  thereby.  Wyman  v.  Fox,  100. 

See  Dauaobs. 


DOWRESS. 
See  DowEB. 

EASEMENT, 
See  Covenant,  4.    Meetino-hoxjse,  2. 

ELECTION. 
See  Pbactice,  21. 

ENGINE. 
See  Indictment. 
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ENLISTMENT. 
See  IlTFAlTT. 

ENTRY. 
See  Lakdlobd  akd  TENAim?. 


EQUITY. 

1.  If  a  person,  haying  the  legal  title  to  real  estate,  incur  a  debt,  and  subsequently 
eonvey  his  estate,  in  fraud  of  his  creditor,  to  his  wife,  who  makes  a  similar 
conveyance  thereof  to  her  brother  in  trust  for  herself,  the  creditor  thus  de- 
frauded may  extend  his  execution  issued  upon  the  Judgment  recovered  upon 
his  debt  upon  the  land  thus  fraudulently  conveyed,  and  perfect  his  title  by  a 
bill  in  equity  against  the  wife  and  her  grantee.  Wpman  v.  Fox,  100. 

2.  In  a  bill  in  equity  to  redeem  real  estate  from  a  mortgage  conditioned  for  the 
support  of  the  m<irtgagees  and  the  survivor  of  them  during  life,  brought  by 
the  assignee  of  the  mortgager  against  the  assignee  of  the  mortgagees,  a  dis- 
tinct allegation  that  the  interest  of  the  mortgager  was  assigned  with  the  con- 
sent of  the  mortgagees  Is  sufficient,  although  it  is  not  alleged  that  such  consent 
was  in  writing.  Bryant  v.  JadcBon^  165. 

3.  The  assent,  by  the  surviving  mortgagee,  that  the  administrator  of  Uie  estate  of 
the  assignee  of  the  mortgager  may  succeed  and  take  the  place  of  his  intestate, 
may  be  given  after  as  well  as  before  the  assignment  by  the  mortgagees,  but 
cannot  affect  the  previously  acquired  rights  of  the  assignees  of  the  mort- 
gagees. Jb, 

4.  In  a  bill  in  equity  brought  by  the  heirs  of  a  deceased  mortgager  to  redeem  his 
mortgage,  the  defendant  is  not  a  competent  witness  to  testify,  before  a  master, 
for  what,  and  under  what  circumstances,  his  receipt  to  the  deceased  offered  in 
evidence,  by  the  plain tiffb,  was  given.  Cary  v.  Berrin,  361. 

5.  R.  S.  c.  77,  §  5,  authorizing  this  court,  as  a  court  of  equity,  to  determine  the  con- 
struction of  wills,  secures  to 'the  parties  iu  interest  the. right,  in  all  cases  of 
doubt,  to  have  the  opinion  of  the  court  as  to  the  legal  effect  of  a  will,  whether 
any  actual  controversy  in  relation  thereto  has  arisen  or  not 

Baldwin  v.  Bean,  481. 


EQUITY  OF  REDEMPTION. 
See  COYBKAITT,  2. 

ERROR. 

Error  will  not  lie  because  of  the  allowance  of  costs  in  behalf  of  the  wife  to  whom 
a  divorce  o  vinculo  has  been  decreed  upon  her  libel.    Prescott  v.  Pre90oU,  146. 

Nor  because  no  deduction  from  the  libelant's  costs,  as  taxed,  was  made  of  the 
sum  paid  by  the  libelee  under  the  order  of  the  court  to  enable  her  to  prose- 
cute her  libel.  Jb. 
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3.  Nor  because  the  specific  sum  allowed  instead  of  alimony  was  united  in  tbe  exe- 
cution in  one  sum,  with  such  amount  of  the  unpaid  monthlylinstallments, 
ordered  to  be  paid  by  the  libelee,  as  accrued  after  commitment,  for  contempt 
in  not  paying  those  theretofore  ordered.  lb. 

4.  Generally,  error  will  not  lie  when  the  questions  of  law  raised  by  the  assign- 
ments  might  have  been  presented  to  the  law  court  in  some  other  form.     lb. 


ESTATE  IN  FEE-SBfPLB. 
See  Will,  10. 

ESTOPPEL. 

1.  If  the  only  surviving  beneficiary  named  in  a  mortgage  of  real  estate  actively  aid 
and  assist  the  mortgager  in  selling  and  conveying  by  deed  of  warranty  the 
mortgaged  premises  to  a  third  person  without  mentioning  her  own  claim,  and 
such  third  person,  relying  upon  the  joint  representations  of  the  mortgager  and 
such  beneficiary,  and  without  suspecting  that  there  was  any  incumbrance  upon 
the  premises,  thereupon  purchased  the  same  for  their  Aill  value,  she  is  thereby 
estopped  to  set  up  any  claim  under  the  mortgage.  Bigelow  v.  Foss,  162. 

2.  Nor  can  such  estoppel  be  avoided  by  the  fact,  that  the  plaintiff  of  record  is  pros- 
ecuting the  suit  as  the  administrator  of  the  estate  of  the  mortgager,  who  stood 
in  the  relation  of  trustee  of  the  other  beneficiary.  lb, 

8.  In  1863,  a  voluntary  association  was  established  by  the  name  of  the  "  Lewiston 
Equitable  Go-operative  Society  '*  for  the  buying  and  selling  to  shareholders  and 
others  groceries,  etc.,  and  its  constitution  provided  that  members  might "  with- 
draw their  funds  by  giving"  certain  notices,  and  its  by-laws  that  when  a  no- 
tice to  withdraw  is  given,  his  "  medibership  ceases."  In  January,  1867,  a  cor- 
poration by  the  same  name  and  for  the  same  purpose,  was  organized  under  an 
act  of  the  legislature.  In  September  following,  the  agent  and  salesman  of  the 
corporation  handed  to  the  plaintiff  a  printed  copy  of  the  "  constitution  and  by- 
laws of  the  Lewiston  Equitable  Co-operative  Society,  established  December, 
1863,"  informing  him  it  was  the  constitution  and  by-laws  of  the  defendant  cor- 
poration, and  thereupon  the  plaintiff  purchased  fifty  shares  of  the  stock,  be- 
came a  member,  attended  its  meetings,  had  opportunity  at  all  times  to  examine 
its  constitution,  by-laws,  and  records,  aud  purchased  goods  of  its  agents,  and  re- 
ceived one  dividend.  By  the  by-laws  of  the  corporation,  members  might,  by 
giving  notice,  surrender  their  certificate  of  stock,  and  receive  therefor  its  fair 
and  equitable  value,  to  be  determined  by  the  managers,—"  provided  the  assets 
shall  be  in  excess  of  its  liabilities,  and  not  otherwise."  The  corporation  became 
insolvent  in  December,  1868,  and  has  continued  so.  In  January,  1869,  the 
plaintiff  gave  notice,  as  by  the  constitution  and  by-laws  of  the  voluntary  asso- 
ciation, of  his  withdrawal  of  funds  and  membership,  and  brought  this  action 
to  recover  back  his  money.  Held,  (1)  That  the  defendants  were  not  bound  by 
the  rules  of  the  association  by  estoppel;  and  (2)  That  this  corporation  is  sub- 
ject to  B.  S.  c  46,  §  33.  J)ri$ooU  v.  LewUton  E,  C.  So.,  474. 
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4.  The  parties  owned  adjoining  lots.  The  defendant  building  first,  constructed  an 
entire  wall  next  the  plaintiffs'  lot  Subsequently  the  plaintiffs  built;  and 
instead  of  constructing  another  wall  availed  -themselves  of  the  defendant's, 
and  thereupon  the  parties  submitted  in  writing  the  defendant's  claim  **  for  pay 
for  building  a  part  of  the  brick  partition  wall,  the  center  line  of  which  is  the 
dividing  line  between  said  blocks/'  to  referees,  who  made  an  award  which  the 
plaintiffs  paid.  In  a  real  action  to*recover  possession  of  the  land  lying  be- 
tween the  center  and  that  portion  of  the  wall  next  the  plain tifib'  land,  Seld* 
that  the  recital  in  the  submission  did  not  estop  the  defendant  from  showing 
where  the  true  line  is.  Bradbury  v.  Cony,  494. 


ESTRAY. 
See  IicpouNDiNO,  2. 

EVIDENCE. 

1.  The  declarations  of  the  real  party  in  interest,  though  his  name  does  not  appear 
as  the  party  of  record,  are  competent  evidence  against  him. 

Bigelow  v.  Fo$$,  162. 

2.  Thus,  in  the  trial  of  a  real  action,  brought  for  the  sole  purpose  of  enforcing  a 
claim  for  the  life-maintenance  of  the  surviving  widow  of  the  mortgagee,  in  the 
name  of  the  administrator  of  the  mortgager,  on  a  mortgage  conditioned  for  the 
maintenance  of  the  mortgagee  and  his  wife,  her  acts  and  declarations  tending 
to  show,  that,  at  the  time  of  the  mortgager's  conveyance  of  the  mortgaged 
premises  by  deed  of  warranty  to  the  defendant's  grantor  since  the  death  of  her 
husband,  she  knew  the  sale  was  contemplated,  and  actively  aided  and  assisted 
in  bringing  about  the  sale  of  the  premises  at  their  Ml  value,  and  urged  the 
mortgager's  grantee  to  purchase  without  mentionin];  her  claim,  and  relying 
upon  the  Joint  representations  of  the  mortgager  and  the  widow,  he  did  pur- 
chase without  suspecting  there  was  anylncumbrance  upon  the  premises.  Held^ 
that  the  facts  constitute  a  defense,  and  that  they  are  admissible  in  evidence. 

lb. 

3.  Under  K.  S.  c.  S2,  §  87,  the  defendant  cannot  introduce  the  testimony  of  the 
plaintifi^s  intestate,  as  given  at  a  previous  trial  of  the  action,  and  then  put 
himself  upon  the  stand  as  a  witness  to  contradict  it 

FoU§m  V.  C?icq>mant  194. 

4.  A  paper  containing  the  items  of  a  portion  of  the  account  annexed  to  the  writ, 
placed  in  the  hands  of  a  witness  on  the  stand,  called  by  the  "  legal  representa- 
tive of  a  deceased  "  party  plaintifi*  for  the  sole  purpose  of  refreshing  the  wit- 
ness' memory,  is  not  so  **  used  as  evidence,"  within  the  meaning  of  B.  8.  c.  82, 
§  87,  clause  4,  as  to  authorize  *'  the  other  patty  to  testify  in  relation  thereto." 

lb. 

5.  In  the  trial  of  an  action  of  covenant  broken  by  the  grantee  against  the  grantor 
of  real  estate,  to  recover  the  amount  of  an  outstanding  tax  which  the  former 
was  compelled  to  pay  to  prevent  a  sale  of  the  premises,  it  is  competent  for 
the  graittor  to  prove  that  prior  to  and  at  the  time  of  the  conveyance,  the 
grantee  verbally  agreed  to  pay  the  tax.  Dearborn  v.  Morse,  210. 
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6.  Where  the  property  insnred  in  a  policy  of  mAriDe'insarance  was  described  as 
"  Sixty-five  hundred  and  fifty  dollarR  on  charter,  twenty-six  hundred  ai\^  fifty 
dollars  on  primage,  and  also  fifteen  hundred  dollars  on  property  on  board  ship 
'Charles  S.  Pennell,'  at  and  from  New  York  to  San  Francisco, **  Held,  that  the 
phrase  "at  and  from  New  York  to  San  Francisco,"  is  not  descriptive  of  any  por 
tion  of  the  property  insured,  but  simply  of  the  voyage  during  which  the  risk 
was  to  continue;  and  that  where  it  appeared  that  the  vessel  was  sailing  under 
two  charters,  either  of  which  answered  the  call  in  the  policy,  parol  evidence 
is  admissible  to  prove  which  of  the  charters  was  insnred. 

Melcher  v.  Ocean  Insurance  Company,  217. 

7.  In  the  trial  of  a  married  woman  on  an  indictment  for  being  a  oommon  seller  of 
intoxicating  liquor,  the  fact  that  she  did  not  testify  in  her  own  behalf  is  pro- 
per to  be  considered  by  the  Jury  in  determining  the  question  of  her  guilt  or 
innocence.  State  v.  Cleavee,  298. 

8.  If  a  married  woman  sell  intoxicating  liquor  contrary  to  law  in  the  presence  of 
her  husband,  the  law  presumes  that  she  acts  under  the  coercion  of  her  hus- 
btfbd;  but  this  presumption  may  be  rebutted.  lb, 

9.  The  only  proper  evidence  of  the  insolvency  of  the  estate  of  a  deceased  person  is 
the  documentary  evidence  from  the  probate  ofSce.  Batee  v.  Avery,  954. 

10.  In  c.  132  Pub.  Laws  of  1870  (R.  S.  o.  82,  §  87,  clause  it.),  providing,  that  in  an 
action  by  or  against  an  executor,  administrator,  or  other  legal  representative  of 
a  deceased  person,  in  which  his  account  books  or  other  memoranda  are  used 
as  evidence  on  either  side,  the  other  party  may  testify  in  relation  thereto,— the 
phrase,  **  other  memoranda,"  means  memoranda  made  by  the  deceased  only; 
and  it  does  not  include  receipts  given  by  the  adverse  party  to  the  deceased  in 
his  life-time.  Cary  v.  Herrin,  361, 

11.  The  existence  of  a  town  way,  may  be  established  by 'evidence  other  than  the 
record  of  the  laying  out  of  the  same  by  the  municipal  officers. 

State  V.  Bunker,  366. 

12.  Where  the  earliest  item  in  the  account  annexed  bears  the  date  of  January  15, 
1864,  and  the  specification  in  the  writ  is,  that  under  the  count  for  money  had 
and  received,  the  plaintiffs  claim  to  prove  and  recover  of  the  defendant  the 
sum  of  sixteen  thousand  dollars  delivered  him  on  and  since  the  15th  of  Jan- 
uary, 1864,  according  to  the  account  annexed,—  an  amendment  so  as  to  enable 
the  plaintiflEs  to  recover  sums  received  since  January  1, 1863,  is  a  new  cause  of 
action  and  inadmissible  against  the  objection  of  the  defendant,  and  all  evidence 
relating  to  such  an  amendment  is  inadmissible.       Parkman  v.  Nutting,  388. 

13.  The  payee  of  the  negotiable  promissory  note  in  suit,  indorsed  and  delivered  it 
nearly  three  years  after  its  maturity  to  her  son,  who  sold  and  delivered  it  to 
the  plaintiff.  The  money  for  which  the  defendant  gave  the  note  was  sent  by 
the  son  to  his  mother.  The  plaintiff  offered  evidence  tending  to  prove  that 
the  money  was  the  son's,  and  loaned  as  his  to  the  defendant  the  mother 
taking  the  note  in  her  name,  simply  as  his  trustee,  which  the  defendant  de- 
nied, and  offered  evidence  tending  to  prove  that  the  son  sent  the  money  to  his 
mother  in  part-payment  for  a  place  owned  by  her,  which  she  was  to  convey 
to  him  when  paid  for;  that  the  money  was  delivered  to  the  defendant  by  her, 
to  be  allowed  in  redemption  of  the  place  on  which  she  and  her  husband  lived, 

'  but  the  title  to  which  was  in  the  defendant;  that  the  note  was  to  be  given  up 
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when  the  defendant  deliv^ered  the  deed  to  her,  which  was  subsequently  done; 
that  the  note  was  duly  reckoned  and  surrendered  in  the  settlement,  but  acci- 
dentally or  otherwise  carried  away  among  other  papers.  The  son  was  not 
called  as  a  witness;  but  the  defendant  offered  to  prov^e  his  declarations  made 
priortohisdelivery  of  the  note  to  the  plaintiff  that  the  note  had  been  paid. 
J^e^d,  that  the  evidence  was  admissible.  Eaton  y.  Corson,  510. 

14.  The  declarations  of  an  agent  in  regard  to  a  past  transaction  are  not  admissible 
against  the  principal.  Partridge  v.  White,  564. 

15.  The  question,  whether  an  unoccupied  building  is  a  more  hazardous  risk  than 
one  occupied,  does  not  relate  to  matters  of  science  or  skill,  and  the  opinion 
of  a  witness  Is  not  admissible.  CanneU  v.  Phoenix  Insurance  Co.,  582 

See  Bills,  &c.,  5, 6.    Isttoxicatino  Liquob,  5.    Bbal  Action,  1, 7. 

EXCEPTION. 

See  Deed,  2, 5.  *        * 

EXCEPTIOKS. 
See  Practice,  2. 

EXECUTION. 

1.  If  the  administrator  of  an  estate,  decreed  insolvent,  assume  the  defense  of  an 
action  pending  against  his  intestate,  and  neglect  to  suggest  the  insolvency 
upon  the  record,  the  execution,  regularly  issued  upon  the  Judgment  recovered 
against  the  administrator,  may  be  levied  on  the  real  estate  of  the  intestate 
fraudulently  conveyed  by  him.  Wyman  v.  Fox,  100. 

2.  If  a  person,  having  the  legal  title  to  real  estate,  incur  a  debt,  and  subsequently 
convey  his  estate,  in  fraud  of  his  creditor,  to  his  wife,  who  makes  a  similar 
conveyance  thereof  to  her  brother  in  trust  for  herself,  the  creditor  thus  de- 
frauded may  extend  his  execution  issued  upon  the  judgment  recovered  upon 
his  debt  upon  the  land  thus  fraudulently  conveyed,  and  perfect  his  title  by  a 
bill  in  equity  against  the  wife  and  her  grantee.  lb. 

8.  And  where  the  judgment  is  recovered  subsequent  to  the  decease  of  the  debtor, 
the  rights  of  his  widow  as  dowress,  though  she  be  a  party  to  the  fraudulent 
conveyance,  will  not  be  affected  thereby.  •  lb, 

4.  The  holder  of  a  junior  mortgage  of  real  estate  may  waive  his  mortgage  lien  and 
sell  on  the  execution  issued  upon  a  judgment  recovered  on  his  mortgage  debt 
the  debtor's  right  to  redeem  a  senior  mortgage  of  the.same  property. 

Forsyth  v.  RotoeU,  13L 

5.  Where  a  levy  describes  land  as  "  commencing  at  the  south-west  comer  of  Peter 
McGown's  lot,"  such  point  is  to  be  found  at  the  south-west  corner  of  land 
owned  by  Peter  Mc(jk>wn,  and  not  at  the  south-west  comer  of  land  occupied 
by  him,  under  a  contract  of  purchase,  although  the  latter  lot  Is  generally 
known  as  and  called  the  Peter  McGown  lot.  Young  v.  McGown^  349. 

See  Audita  Quebela.   Ebbob,  3. 
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EXEOITTOR  AND  ADMINISTRATOB. 

1;  A  contract  between  a  minor  and  bis  master  -whereby  the  former  paid  bis  bonnty 
money  to  the  latter  in  consideration  of  his  consent  to  the  minor's  enlistment, 
may,  after  the  minor's  decease,  intestate,  be  rescinded  by  the  administrator  of 
his  estate,  and  the  money  reooyered  back.  Dinsmore  t.  Webber^  103. 

1.  Case  will  not  lie  against  executors  as  snch  for  damages  caused  by  their  raising 
the  dam  on  a  stream,  whereby  the  plaintiff's  mill  was  flowed,  when  the  dam 
and  the  lands  on  which  it  is  situated  had,  under  the  will  of  their  testator,  be- 
come vested  in  the  executors  and  others.  Plimpton  v.  Richards,  115. 

3.  By  Pub.  Laws  of  1870,  c.  128,  when  either  of  several  plaintiffs  or  defendants  in  an 
action  that  survives,  dies,  the  action  may  be  ftirther  prosecuted  or  defended 
by  the  survivors  and  the  executor  or  administrator  of  such  deceased  party 
jointly.  Treat  v.  Jhoind,  341. 

4.  By  Pub.  Laws  of  1870,  c.  100.  actions  pending  at  the  time  of  the  passage  or  re- 
peal of  an  act,  shall  not  be  affected  thereby.  lb, 

5.  Hence,  an  action  of  trespass  against  several  defendants  brought  to  recover  treble 
damages  for  the  destruction  of  personal  property,  pending  when  c.  128  took 
effect,  cannot  l^  prosecuted  against  the  representative  of  one  of  the  deceased 
defendants  Jointly  with  the  survivors.  lb. 

6.  But  in  such  case,  the  plaintiff  may,  under  B.  S.  c  82  §  11,  discontinue  against  the 
survivors,  and  proceed  against  the  representative  of  the  deceased  defendant, 
or  proceed  against  any  or  all  of  the  survivors  upon  discontinuing  against  the 
representative  party,  and  such  of  the  survivors  as  the  plaintiff  may  elect  not 
to  proceed  against,  subject  to  the  provision  relating  to  cost.  lb. 

7.  In  c.  132  Pub.  Laws  of  1870  (B.  S.  c.  82,  §  87,  clause  rv.),  providing,  that  in  an 

action  by  or  against  an  executor,  administrator,  or  other  legal  representative 
of  a  deceased  person,  in  which  his  account  books  or  other  memoranda  are 
used  as  evidence  on  either  side,  the  other  party  may  testify  in  relation  there- 
to,—the  phrase, "  other  memoranda,"  means  memoranda  made  by  the  deceased 
only;  and  it  does  not  include  receipts  given  by  the  adverse  party  to  the  de- 
ceased in  his  life-time.  Cary  v.  Herring  361. 

See  EguiTt,  &    Estoppel,  2.    Eziggution,  1.   Pabtibs,  2.   Witkess,  2. 


BXBCUTOE'S  ACCOUNT. 
See  Probate  Coubt. 

EXPEBT. 
See  EVIDBNGE,  15. 

EXTENSION  OF  TIME. 

See  Pbikcipaii  anb  Subbtt,  1,  2. 
VOL,   LIX.  41 
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EXTBA  IKTERBST. 
See  Tax,  9. 

PENCE. 

1.  An  action  of  trespass  cannot  be  maintained  against  a  snnreyor  of  liiglitrays  for 
removing  fences  standing  wltiiin  the  limits  of  the  location  of  a  highway  in  his 
district,  when  their  continnance  has  been  less  than  fbrty  years  next  after  the 
location  of  the  highway.  Whittier  r.  Mclntyre,  143. 

2.  It  is  not  essential  that  the  unlawAil  existence  of  such  fBnces  should  be  estab- 

lished on  indictment  and  conviction  under  B.  S.  c.  18,  §  76,  prior  to  such  re- 
moval. Jb, 

PINAlSrCIAIi  OFFICER. 
See  CORPOKAXION,  1. 

FIRM. 
See  Tax,  a,  a   Tbubtsb  Pxoobss,  S,  4^ 

FORECLOSURE. 
See  MOBTOAOE,  2,  8,  D,  10. 

FORFEITURE. 
See  l3fj>iOTWDST,  4. 

FRAUD. 
See  Insurance,  16. 

FRAUDULENT  CONVEYANCE. 
See  DowKB.    Pleadino,  3, 4, 5,  6, 7, 8, 9. 

GRANDCHILD. 
See  Adyanceh^bni^. 

GROSS  NEGLIGENCE. 
See  JxmvmAjKm,  a 
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Upon  the  defendant's  written  gnftrastty  of  the  following  tenor,—'*  Oct  14,  1860. 
Let  the  bearer  buy  merchandise  to  the  amount  of  two  or  three  hundred  dol- 
lars, on  six  months,  and  I  will  see  you  paid*"— the  plaintiffs  sent  to  the  bearer 
merchandise  to  the  amount  of  two  hundred  and  thirty  dollars  and  thirty 
cents,  and  in  Koyember  and  December  following,  one  hundred  and  ten  dol- 
lars' worth  more,  HM,  That  the  defendant's  liability  was  limited  to  the  first 
bill  of  goods.  BeedY,Fi$h,358, 


HACKMAN. 

See  Cajbbies,  1. 

HEIE  AT  luAW. 
SeePABTiss. 

HIGHLAND. 
See  Deed,  6. 

HIGHWAY. 

See  Appeal.    Cabbieb,  2.    CoNSTrrunoNAii  Law,  1.    County  CoMiiissiosr- 
ebs,2.    Fence,  1.   Nuisance.    Waivbe,2.   Way,  3. 

IMPOUNDING. 

1.  A  person  injured  in  his  lands  by  neat-cattle,  may  distrain  and  impound  the 
animals  doing  the  mischief;  or  he  may  have  an  action  of  trespass. 

Mo$her  y.  Jetoett,  403. 

2.  A  person  taking  np  an  estray  forfeits  all  claim  for  keeping  the  same  unless  he 
commits  it  to  the  ponnd-keeper  within  ten  days.  Jb, 

3.  Thus  the  plaintiff's  bull  broke  and  entered  the  ban  of  the  defesdant,  who  im- 
mediately posted  notices  thereof  in  three  public  places,  and  advertised  the 
same  in  a  daily  paper.  Within  ten  days  the  plaintiff  called  and  saw  the  bull, 
but  was  doubtAil  of  the  bull's  identity.  After  ten  days,  the  defendaiit  offered 
to  deliver  the  bull  to  the  plaintiff  on  proof  of  property  and  payment  of  five 
dollars  for  keeping,  and  indemnity  against  the  claim  of  any  other  owner,  but 
the  plaintiff  did  not  comply  with  the  conditions.  In  thirty  days  the  plaintiff 
demanded  the  bull  and  offered  the  defendant  ten  dollars  for  keeping,  but  the 
defendant  reftised  to  deliver  him,  whereupon  the  plaintiff  replevied  him. 
Held,  that  the  defendant  had  no  right  to  possession  of  the  bull,  nor  any  lien 
upon  him  which  would  authorize  a  judgment  in  his  flavor  for  the  expense  of 
keeping  or  for  his  damage.  Jb, 
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INCUMBKANOB. 
See  OOYBKANT,  0. 

INADEQUACY  OP  EXPEESSION. 
See  Praotigb,  1. 

INDICTMENT. 

1.  The  legislatnre  did  not  exceed  its  constitational  power  in  prescribing  in  B.  S. 
c.  122,  §  4,  the  form  of  an  indictment  **  for  committing  pefjury  before  any  court 
or  tribanal;"  and  an  indictment,  drawn  in  accordance  with  the  form  prescribed 
is  good;  anditneednot  be  distinctly  alleged  that  the  words  set  forth  as  the 
testimony  given  were  false.  State  v.  Coreon,  137. 

2.  An  action  of  trespass  cannot  be  maintained  against  a  snrveyor  of  highways 
for  ilbmoTing  fences  standing  within  the  limits  of  the  location  of  a  highway  in 
his  district,  when  their  continaance  has  been  less  than  forty  years  next  after 
the  location  of  the  highway;  and  it  is  not  essential  that  the  nnlawfiil  existence 
of  such  fences  should  be  established  on  indictment  and  conviction  under  B. 
S.  0. 18,  §  76,  prior  to  such  removaL  Whittier  y.  Mclntyre,  143. 

3.  By  virtue  of  B.  S.  o.  131,  §  13,  an  indictment  will  Ue  to  recover  the  forfeiture 
provided  for  in  B.  S.  c  61,  §  40,  for  "  unreasonably  and  negligently  obstructing 
by  engines,  tenders,  and  cars,"  *'  any  way." 

State  V.  Grand  Trunk  Railway  of  Canada,  189. 

4.  In  the  trial  of  a  town  on  an  indictment  for  not  keeping  in  repair  a  highway  ex- 
tending from  the  end  of  a  toll-bridge  at  the  side  of  an  island,  thence  across  the 
island  and  the  lesser  channel  of  the  river  to  the  main  shore,  the  objection  that 
the  location  by  the  commissioners  is  within  the  chartered  limits  of  the  toll- 
bridge  corporation  is  not  open  to  the  town.  State  v.  Madison,  538. 

See  CouirrY  CoMMissiomsBS,  7. 

INFANT. 

A  contract  between  a  minor  and  his  master  whereby  the  former  paid  his  bounty 
money  to  the  latter  in  consideration  of  his  consent  to  the  minor's  enlistment, 
may,  after  the  minor's  decease,  intestate,  be  rescinded  by  the  administrator  of 
his  estate,  and  the  money  recovered  back.  Dimmore  v.  Webber,  103. 


INSOLVENCY. 
See  Etidbkcb,  9.   Pbactigb,  10. 

INSOLVENT  ESTATE. 
See  ExEGUTiOK,  1. 
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INSTEircnONS. 
See  Praotigb,  3, 4, 11. 

IN8TTBAN0E. 

1.  Where  the  property  insured  hi  a  policy  of  marinelinstirance  was  described  as 
**  Sixty-five  hundred  and  fifty  dollars  on  charter,  twenty-six  hundred  and  fifty 
dollars  on  primage,  and  also  fifteen  hundred  dollars  on  property  on  board  ship 
'Charles  S.  Pennell/  at  and  from  New  York  to  San  Francisco,"  Heldf  that  the 
phrase  ''at  and  from  New  York  to  San  Francisco,"  is  not  descriptive  of  any  por- 
tion of  the  property  insured,  but  simply  of  the  voyage  during  which  the  risk 
was  to  continue. 

Melcher  ▼.  Ocean  Iruurance  C(m\pany^  217. 

2.  And  where  it  appeared  that  the  vessel  was  sailing  under  two  charters,  either 
of  which  answered  the  call  in  the  policy,  parol  evidence  is  admissible  to  prove 
which  oC  the  charters  was  insured.  lb, 

3.  In  an  action  on  a  fire  policy,  If  the  plaintiff  proyes  that  he  has  seasonably  given 
the  notice  called  for  by  the  contract  of  insurance,  he  is  under  no  obligation  to 
show  that  he  has  given  the  statutory  notice  also. 

Campbell  v.  MonmorUh  Mut.  F,  Ins,  Co.,  217. 

4.  Thus,  where  the  only  stipulation  in  thepolicy  of  a  domestic  mutual  fire  insur- 
ance company  was  that  the  member  should,  "  within  sixty  days  next  after  the 
loss  give  notice  thereof  in  writing  to  the  directors,  or  some  one  of  them,  or  the 
secretary  of  the  company;"  and  within  three  days  after  the  loss,  the  policy 
holder  notified  the  secretary,  by  a  writing  of  that  date,  signed  by  him,  of  the 
following  tenor:  "  I  hereby  notify  you  that  my  house,  in  Bath,  was  consumed 
by  fire  March  dd,  at  9  o'clock  p.  M.  Daniel  Spinney's  family  occupied  it  last; 
they  moved  out  February  4."  BM,  That  in  the  absence  of  evidence,  that  he 
had  any  other  house  in  Bath,  insured  by  defendants,  the  notice  was  sufficient. 

Jb. 

5.  Section  2,  c  115,  of  Public  Laws  of  1862  (B.  S.  c.  49,  §  18)  makes  the  valuation  of 
the  agent  only, "  whose  name  is  borne  on  the  policy,"  conclusive  upon  the  com- 
pany, lb. 

6.  In  the  trial  of  an  action  against  a  mutual  company,  on  a  fire  policy  conditioned 
that  in  case  of  gross  negligence,  on  the  part  of  the  insured,  the  policy  should 
be  absolutely  void,  there  was  conflicting  testimony  as  to  the  actual  condition 
and  situation  of  the  stove,  from  which  the  fire  was  communicated  to  the  build- 
ing insured.  The  Jury  were  instructed  that  gross  negligence  was  the  "  utter 
disregard  of  those  precautionary  measures  which  men  of  ordinary  prudence 
adopt  in  such  a  case."  Held,  That  while  there  might  be  positive  acts  of  gross 
negligence,  which  would  not  come  within  the  instruction,  it  also  impliedly 
required  a  higher  degree  of  diligence  on  the  part  of  the  plaintiff  than  he  was 
bound  to  exercise;  and  as  this  branch  of  the  case  evidently  turned  upon  the 
finding  as  to  the  actual  eondition  and  situation  of  the  stove,  and  not  upon  any 
nice  definition  of  gross  negligence,  the  exception  would  be  overruled.        2b. 
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7.  In  the  case  of  a  time  policy  of  marioe  insnraace^it  is  mmaterial  where  the  ves- 
sel may  be  at  the  inception  or  termination  of  the  risk,  especially  if  no  mention 
thereof  is  made  in  the  policy.  Vigoreaux  y.  Lime  B,  Ins,  Co.,  457. 

8.  Thus,  where  the  agent  of  the  insurance  company,  for  receiving  and  forwarding 
applications,  in  his  letter  to  the  company  requesting  an  insurance  on  a  vessel 
** for  a  year  fh>m  March  14, 18(56,  at  noon,"  added,  "she  was  at  Gibraltar  on 
that  date."  jBeZ(2,Thattherepresentationof  her  whereabouts  was  not  mate- 
rial, lb. 

9.  The  liability  of  vessels  moored  in  tide  harbors,  as  the  tide  ebbs,  to  take  the 
ground  in  a  mal-position,  or  to  strike  their  bottoms  against  some  hard  sub- 
stance, and  to  be  thereby  injured,  is  one  of  the  perils  of  the  sea  for  which 
underwriters  are  responsible.  Hagar  v.  N, E,  MvL  M,  Im,  Co.,  460. 

10.  The  fact  that  the  ship  was  brought  into  such  a  peril  through  the  negligence  of 
the  master,  and  tiiereby  injured,  will  not  deprive  the  plaintiff  of  the  benefit  of 
his  insurance,  if  he  himself  were  not  guilty  of  carelessness.  Jb. 

XL  Where  a  marine  policy  on  a  vessel  stipulates  that  the  underwriter  shall  not  be 
liable  for  any  partial  loss,  unless  it  amount  to  five  per  cent,  exclusive  of  all 
charges  for  ascertaining  and  proving  the  loss,  two  or  more  distinct  losses  can- 
not be  added  together  to  make  up  that  amount  lb, 

12.  But  the  plaintiff's  right  to  recover  is  not  limited  to  the  amount  actually  ex- 
pended for  repairs,  after  deducting  one-third  new  for  old ;  for  where  by  the  perils 
insured  against  a  vessel  receives  a  strain  which  so  alters  her  shape  that  she 
cannot  be  perfectly  repaired  without  rebuilding  her,  and  her  value  is  thereby 
diminished,  the  underwriters  are  liable  for  such  diminished  value  in  addition 
to  the  expense  of  repairs,  although  the  vessel  is  made  seaworthy  by  the  re- 
pairs, and  is  afterwards  insured  at  the  same  premium  and  the  same  valuation 
as  before.  lb. 

18.  The  diarter  of  a  mutual  fire  insurance  oompanyprovided  that  the  directors  shall 
settle  and  determine  losses  or  damages  to  be  paid  by  the  several.members  of 
the  company,  as  their  respective  proportions  thereot  A  majority  of  the  di- 
rectors voted  to  assess  "  a  sum  not  exceeding  $18,^00,  to  meet  the  losses  and 
expenses  incurred  from  Oct.  14, 1867,  to  Oct  14, 1869,"  and  appointed  a  minor- 
ity thereof  a  committee  to  make  the  assessment,  who  thereupon  made  it 
in  a  less  sum.  Meld,  That  the  sum  of  the  assessment,  not  having  been  fixed 
by  a  minority  of  the  directors,  was  illegal. 

Monmouth  Mutual  Fire  Insurance  Co.  v.  LoweU,  504. 

14.  A  change  f^m  occupancy  to  disuse  of  a  building  insured,  is  a  change  in  **  its 
use  and  occupation,"  within  the  meaning  of  the  remedial  statute  of  1861,  c 
S4,  §  4.  Cannell  v.  Photnix  Insurance  Co.,  682. 

15.  In  a  fire  policy  running  by  its  terms  "  from  the  6th  day  of  October,  1866,  at  noon 
to  the  6th  day  of  October,  1870,  at  noon,"  the  stipulation  that  if  the  premises 
insured  "  become  vacant  and  unoccupied  for  a  period  of  more  than  thirty 
days,  the  policy  shall  be  void,"  is  not  a  limitation  of  the  time  of  the  insurance, 
but  is  in  form  and  substance  a  condition  of  the  contract,  within  the  scope  of 
Pub.  Laws  of  1861,  o.  34.  lb. 

16.  The  breach  of  such  a  eondiiion  by  the  insured  does  not,  in  the  absence  of  firaud, 
affect  tVe  oontraot  of  insurance,  unless  the  risk  is  thereby  materially  in- 
creased, lb. 
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INTENTION. 
See  Lajtblobd  mjxj>  Tbkaitt,  1.    Pattfeb,  3. 

INTOXICATING  LIQUORS. 

7.  In  tiie  trial  of  a  married  woman  on  an  indictment  for  beinc;  a  common  seller  of 
intoxicating  Hqnor,  the  fact  that  she  did  not  testify  in  lier  own  behalf  is  pro- 
per to  be  considered  by  the  Jury  in  determining  the  question  of  her  gnflt  or 
innocence.  State  v.  Clectves,  298. 

3.  Hence,  in  the  trial  of  a  married  woman  on  an  indictment  for  being  a  common- 
seller  of  intoxicating  liquor,  where  it  appeared  that  at  some  of  the  sales  her 
husband  was  present,  the  presiding  Judge  properly  declined  to  instruct  the 
jury,  that  if  any  of  the  sales  were  made  by  the  wife  in  the  presence  of  her 
husband,  she  would  be  presumed  to  act  under  his  coercion,  compulsion,  or  di- 
rection, and  would  not  be  liable  for  such  sales.  lb. 

^  Where  an  officer  on  the  SOth  of  April,  in  accordance  with  B.  S.  c.  27,§  34,  seized 
intoxicating  liquors  without  a  warrant,  and  kept  them  until  May  2,  following, 
and  tiien  made  a  complaint  therein  alleging  that,  on  the  30th  April,  the  liquors 
were  unlawfully  deposited  and  kept,  etc.  Held,  that  the  complaint  was  for  a 
past  offense  which  was  consummated  on  the  30th  of  April  and  was  rightly 
described;  and  that  the  complaint  should  not  allege  that  the  liquors  were  still 
kept  and  deposited,  etc.  State  t.  McCann,  883. 

5.  At  the  trial  of  the  respondent  on  such  complaint,  it  is  competent  to  ask  the  officer 
who  made  it,  on  what  day  he  made  the  seizure,  notwithstanding  the  constable 
had  returned  on  the  warrant  that  he  made  the  seizure  on  the  2d  of  May.    lb. 

See  Bills,  &;c.,  8,  9, 10, 11. 


ISLAND. 
See  Practicb,  19. 

ITEM. 
See  AMBKBMEin!,  8.    Limiiations,  Statute  of,  1. 

JUDGMENT. 
See  Bbview,  3, 6. 

JITROB. 
Bee  PJiL4uCTI0!B,  5. 
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JURY. 
See  Praoticb,  12, 20.    Wat,  7. 

KENNEBEO  AND  POBTLAKD  BAILBOAD  COMPANY. 

The  Kennebec  &  Portland  Ballroad  Company,  on  the  15th  of  October,  1853, 
pursuant  to  a  vote  of  its  directors,  mortgaged  its  road,  franchise,  and  other 
property  to  certain  persons  named,  in  trust,  for  the  benefit  of  the  holders  of  a 
certain  class  of  its  bonds,  duly  issued  by  the  company,  with  interest  payable 
semi-annually.  The  company  having  neglected  to  pay  the  interest  coupons 
due  on  the  bonds,  on  and  after  April  1, 1856,  the  trustees,  upon  due  appUcation 
by  the  holders  of  the  bonds  to  an  amount  exceeding  one-third  of  the  amount 
of  the  mortgage,  on  the  18th  of  October,  1859,  in  accordance  with  the  Public 
Laws  of  1857,  o.  57,  gave  the  public  notice,  and  caused  the  same  to  be  published, 
and  a  copy  of  the  printed  notice  recorded  at  the  time  and  place  and  in  the 
manner  prescribed  in  said  statute,  for  the  purpose  of  obtaining  a  foreclosure  of 
the  mortgage  for  the  breach  of  its  condition.  In  a  bill  to  redeem.  Held,  by  a 
majority  of  the  court,  that  the  mortgage  was  legally  foreclosed. 

Kennebec  and  Portland  B.  R,  Co,  v.  Portland  and  Kennebec  R,  R.  Co^  9. 

LAND  DAMAGES. 
See  COXTNTY  COXMISSIONEBS,  8.    BAILBOAD,  8.     WAT,  6. 


LANDLOBD  AND  TENANT. 

1.  When  a  tenancy  has  been  legally  terminated  by  the  landlord,  he  may  peaceably 
enter  the  premises,  whether  he  disclose  or  conceal  his  intentions  of  entering 
to  be  for  the  purpose  of  removing  the  tenant.  Steams  v.  Sampeon^  568. 

2.  After  such  entry  he  may  remove  the  tenant,  using  such  force  as  will  sustain  a 
plea  of  moUUer  manue,  Ih. 

3.  And  in  such  case.  If  the  tenant,  after  a  reasonable  opportunity  therefor,  neglects 
to  remove  his  goods,  the  landlord  may  remove  and  deposit  them,  with  due 
care,  in  some  near  and  convenient  place.  lb. 

See  AssAUi;!. 


LAW  COTJBT. 
See  Pbactice. 

LEGACY. 
See  Will,  4, 
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LEGISLATUBE. 
See  CoKSTETunoKAL  Law,  1, 8. 

LES8BB  OHANKEL. 
See  Practice,  19. 

LEVY. 
See  Execution,  1, 2, 4, 5.   Audita  Qtjebbla. 

LEX  LOCI  CONTBACTTTS. 
See  Contbact,  6. 

LIBEL. 
See  DiYOBCB,  1,  2. 

LIEN. 

The  lien  given  by  B.  S.  c.  23,  {  4,  in  the  action  of  treapass  is  not  one  that  giyefl 
the  right  of  possession  to  the  party  ii\jared;  bnt  it  can  only  be  enforced  by 
attachment  Mo$her  y.  Jewett,  453. 

See  IMPOUKDIKO,  8. 

LIMITATIONS,  STATUTE  OF. 

1.  Where  the  two  items  on  the  debit  side  of  an  aooonnt  annexed  to  a  writ  as  proved 
were  dated  October,  1860,  and  Nov.  20, 1867,  respectively,  while  npon  the  credit 
side  there  was  a  single  item  of  a  certain  number  of  cords  of  wood,  proved  by 
the  plaintiff  to  have  been  delivered  by  the  defendant  in  the  fall  of  1862,  Held, 
that  under  c.  117  of  the  Pub.  Laws  of  1867  (B.  S.  c  81,  §  84),  the  cause  of  action 
accrued  at  the  date  of  the  last  item  proved!      •  Baker  y.  Mitchell,  22S. 

2.  When  the  first  indorser  of  a  negotiable  promissory  note  has  been  compelled  to 
pay  it,  by  a  Judgment  in  a  suit  commenced  prior  to  the  intervention  of  the 
statute  of  limitations,  he  may  recover  the  amount  of  the  note  of  the  maker  in 
an  action  for  money  paid.  Oinifrey  v.  i?ice,  808. 

8.  The  cause  of  action,  in  such  case,  accrues  when  the  payment  is  made.       lb. 

4.  Thus,  in  May  1850,  the  defendant  gave  his  negotiable  promissory  note  payable 
on  time,  to  the  plaintiff's  intestate,  who  indorsed  it  to  a  third  person  who  in- 
dorsed it  and  got  it  discounted.  The  note  went  to  protest,  and  the  indorsers 
were  seasonably  notified.  The  latter  indorser  sued  the  former,  and  recovered 
Judgment  in  October,  1870,  for  the  amount  of  the  note.  After  paying  the  Judg- 
ment, the  former  indorser  brought  this  action  for  money  paid.  Held,  that  the 
action  was  maintainable;  and  that  the  cause  of  action  acomed  when  the 
payment  was  made.  2b, 
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MAIL. 


An  attachment,  knowingly,  of  a  team  oonsUting  of  two  horses  harnessed  to  a 
wagon,  standing  in  front  of  a  post-office,  on  a  mail  ronte,  in  charge  of  the 
mail-carrier  waiting  for  the  mail,  is  a  wilful  obstruction  and  retarding  of  the 
passage  of  the  mail,  within  the  meaning  of  the  Act  of  Congress,  of  March  3, 
1826,  §  9,  and  therefore  void.  Harmon  y.  Jfoore,  428. 


MAIL-OABRIEB. 


MAIL-BOUTE. 
See  Mail. 

MAIN  CHANNEL. 
See  PjEtACTiCB,  19. 

MABBIED  WOMAN. 

1.  In  Not.,  1846,  neither  the  common  law  nor  the  statutes  of  this  State  authorized  a 
married  woman  to  take  a  conveyance  of  real  estate,  and  give  back  a  mortgage 
to  secure  the  purchase -money ;  but  such  a  mortgage  and  deed  were  void. 

Savagt  y.  Holyok^  846.. 

2.  In  September,  1863,  the  plaintiff  dei>08ited  one  hundred  dollars,  for  safe-keeping, 
with  the  defendant,  who  was  at  the  time  and  still  is  a  married  woman;  and  in 
August,  1870,  demanded  the  same  of  her,  who  reftised  to  deliver  It  In  as- 
sumpsit for  money  had  and  receiyed«  HM,  (1)  That  at  the  time  of  the  deposit 
no  action  oould  be  maintained  a^nst  a  married  woman  on  her  contracts;  (2) 
That  the  act  of  1868,  c  62,  making  her  contracts  valid,  was  prospective  and 
ii«t  applicable;  and  (8)  Thft  the  action  was  not  maintainable. 

Zee  V.  Lanahan^  478. 
See  Syii>B]roB,  7, 8. 

HA8TBB. 
See  Wbit,1. 


MA8TBB  IN  CHANCEBY, 
See  Equity,  1 
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MASTEB  AKD  BEBVANT. 
866  BOUHTT,  1. 

MEADOW. 
866  D6ed,  6. 

MEDICAL  8EByiCES. 

Th6  professional  86rvic68  of  a  in6clical  clairyoyant  ar6  ''medical  services"  within 
the  meaning  of  B.  8.  o.  13,  §  3.  Bibber  v.  Simpson^  181. 

MEETING-HOUSE. 

1.  A  meetins-honse  erected  by  a  contract  witii  a  religioas  society,  dnly  organised 
under  an  act  of  incorporation,  upon  land  owned  by  the  corporation,  is  owned 
by  the  corporation  and  not  by  its  members. 

Fir$t  BaptiH  SoeUttf  in  Leeds  y.  Orant,  atf . 

2.  The  owners  of  pews  in  a  meeting-house  owned  by  a  corporation,  hare  only  an 
easement  in  and  not  a  title  to  the  freehold.  lb. 

3.  The  pew-owners  have  only  a  qualified  property  in  the  pews  of  a  meeting-house 
owned  by  a  corporation.  Jb. 

4.  Two  oonditions  must  co-exist  before  there  can  be  any  legal  action  jander  the  pro- 
Tisions  of  B.  8.  c.  12,  §  85,  for  obtaining  a  division  of  the  time  of  ocoapying  a 
meeting-honse;  (1)  there  must  be  a ''house  of  public  worship  owned  by  per- 
sons of  different  denominations;"  and  (2)  in  such  house,  so  owned,  "an  or- 
ganized society  or  its  members  must  own  at  least  five  pews."  lb. 


MENHADEN. 

2.  A  writ  against  the  master  of  a  vessel  to  recover  the  pennlty  provided  in  Public 
Laws  of  1869,  c.  33,  for  the  unlawful  use  of  a  seine  for  the  taking  of  menha- 
den or  porgies,  directing  an  attachment  of  the  vessel  and  seine,  may,  after 
the  attachment  of  such  vessel  and  seine,  be  served  upon  the  defendant  by  a 
separate  summons.  Turner  v.  Friend,  290. 

MILITABY  8EBVICB. 
See  DssEBnoK. 


MINOB. 
SeeBovHTT.   iHTAirr. 
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MISOABBIAGE. 

A  wife  is  a  competent  witness  against  her  husband,  or  against  him  and  another 
person  Jointly,  in  the  trial  of  an  indictment  for  using  an  instrument  with  intent 
to  procure  her  miscarriage  while  pregnant  with  child.         8UUe  y.  Dyer,  303. 


MISTAKE. 
See  AcnoK,  2. 

MONET  PAID. 
See  Assumpsit,  1, 2, 3. 

MOBTOAQE. 

1.  The  Kennebec  &  Portland  Bailroad  Company,  on  the  15th  of  October,  1853 
pursuant  to  a  vote  of  its  directors,  mortgaged  its  road,  firanchise,  and  other 
property  to  certain  persons  named,  in  trust,  for  the  benefit  of  the  holders  of  a 
certain  class  of  its  bonds,  duly  issued  by  the  company,  with  interest  payable 
semi-annually.  The  company  having  neglected  to  pay  the  interest  coupons 
due  on  the  bonds,  on  and  after  April  1, 1856,  the  trustees,  upon  due  application 
by  the  holders  of  the  bonds  to  an  amount  exceeding  one-third  of  the  amount 
of  the  mortgage,  on  the  18th  of  October,  1859,  in  accordance  with  the  Public 
Laws  of  1857,  c.  57,  gave  the  public  notice,  and  caused  the  same  to  be  published, 
and  a  copy  of  the  printed  notice  recorded  at  the  time  and  place  and  in  the 
manner  prescribed  in  said  statute,  for  the  purpose  of  obtaining  a  foreclosure 
of  the  mortgage  for  the  breach  of  its  condition.  In  a  bill  to  redeem,  Held^  by 
a  majority  of  the  court,  that  the  mortgage  was  legally  foreclosed. 

Ken.  A  Port.  R.  R.  Co.  v.  Port.  A  Ken.  R.R.  Co.,  9, 

2.  The  receipt,  after  foreclosure,  of  a  part  of  the  debt  secured  by  a  mortgage  of  real 
estate,  under  an  express  understanding  that  the  foreclosure  was  opened,  will 
be  deemed  a  waiver  of  the  foreclosure.  Dow  v.  Moor,  118. 

3.  Before  a  vessel  is  registered  or  enrolled,  a  mortgage  of  it  will  be  valid  if  re- 
corded agreeably  to  the  laws  of  the  State.  Perkim  v.  Emerson,  319. 

4.  After  it  is  registered  or  enrolled,  a  mortgage  of  it  will  not  be  valid  against  any 
person  other  than  the  mortgager,  his  heirs  and  devisees,  and  persons  having 
actual  notice  thereof,  unless  recorded  as  required  by  the  laws  of  the  United 
States.  lb. 

6.  In  January,  18G9,  McNeill  and  Swett  gave  the  plaintiff  their  note  secured  by  a 
mortgage  of  all  the  stock  in  trade,  in  the  store  occupied  by  the  mortgagers  on 
Point  street,  in  Calais;  "also,  any  and  all  additions  that  may,  fh>m  time  to 
time,  be  made  to  said  stock  by "  the  mortgagers.  In  May,  1869,  the  unsold 
original  stock,  together  with  additions  theretofore  made  and  remaining  unsold, 
was  removed  to  another  store  by  the  mortgagers,  who  executed  under  their 
hands  and  seals  on  the  back  of  the  mortgage  a  writing  duly  recorded,  therein 
agreeing  that  the  **  mortgage,  with  this  indorsement  thereon,  shall  cover  the 
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portion  of  said  stock  remoyed,  the  same  as  though  it  had  remained  in  the 
former  store,  and  that  it  shall  hold  and  coyer  any  and  all  additions  that 
haye  heen  or  may  he  made  to  the  same,  as  though  the  stock  had  remained 
and  been  put  into  the  former  store."  In  trespass  by  the  mortgagee,  against  an 
officer  for  attaching  the  goods  in  July,  1869,  as  the  property  of  the  mortgagers, 
Hddf  that  the  mortgage,  with  the  indorsement  thereon,  gaye.to  the  plaintiff  a 
title  to  the  stock  in  the  second  store  at  the  time  of  the  indorsement. 

Brown  v.  TTiompton,  372. 

6.  To  authorize  the  court  to  declare  *an  unstamped  recorded  indorsement  on  a 
chattel  mortgage  to  be  "  inyalid  and  of  no  effect,"  it  must  affirmatiyely  appear 
that  the  omission  of  the  stamp  was  the  result  of  an  attempt  to  eyade  the 
statute.  lb. 

7.  Since  April  12, 1861,  the  sixty  days  after  which  the  right  to  redeem  mortgages 
of  personal  property  to  secure  the  payment  of  more  than  thirty  dollars  will 
be  forfeited,  commence  to  run  when  the  notice  proyided  in  B.  8.  c.  91,  §  4,  is 
giyen  and  recorded.  Troth  y.  Pennell,  419. 

8.  Where  a  mortgage  of  real  estate  has  been  lawftilly  foreclosed  by  the  mortagee, 
and  the  most  that  can  be  alleged  as  the  result  of  his  acts  and  agreements  in 
relation  theret6  is,  that  he  was  willing  and  had  agreed  to  sell  his  foreclo- 
sure title  on  receipt,  within  a  specified  time,  of  a  sum  equal  to  the  amount  of 
the  notes  secured  by  the  mortgage,  the  foreclosure  cannot  be  considered  as 
thereby  opened.  Stetson  y.  Everett,  376. 

9.  Thus,  a  written  agreement  by  the  mortagee,  with  the  assignee  of  the  mortgager 
after  foreclosure,  that  upon  the  receipt,  within  a  specified  time,  of  a  fixed  sum 
equal  to  the  amount  secured  by  the  mortgage,  he  will  release  his  title  acquired 
**  by  yirtue  of  the  foreclosure  of  my  mortgage,"  adding,  "  it  is  the  foreclosure 
title  only,  which  I  hereby  agree  to  conyey ;"  or,  a  bond,  giyen  by  the  mortga- 
gee to  the  assignee  of  the  mortgager,  conditioned  to  release  all  the  obligor's  title 
"being  only  a  foreclosure  or  mortgage  title,  on  payment  of  the  balance  due  on 
the  mortgage  notes,  the  balance  being"  a  specified  sum,  with  a  further  proyiso 
that  the  obligee  shall  pay  the  obligor  all  the  sums  of  money  which  the  obligee 
owes  him,— is  not  sufficient  eyidence  of  an  intention  on  the  part  of  the  obUgor 
to  keep  open  the  foreclosure.  Jb. 

10.  The  mortgager  of  timber  land,  haying  reseryed  in  his  mortgage  the  right  to  cut 
and  carry  off  timber  from  the  mortgaged  premises,  the  mortgagee,  retaining 
title  thereto,  to  secure  the  stumpage  on  the  notes  secured,  conyeyed  his  inter- 
est in  different  proportions  to  yarious  persons,  to  one  of  whom  the  mortgagee, 
after  foreclosure  was  perfected,  gaye  a  bond  to  release  to  the  obligee  the 
mortgagee's  foreclosure  title  upon  the  receipt,  within  a  specified  time,  of  a  sum 
equal  to  the  amount  due  on  the  mortgage,  with  interest  annually.  The  inter- 
est was  paid  annually  firom  the  stumpage  and  indorsed  upon  the  mortgage 
notes,  and  the  whole  sum  was  paid  within  the  time  specified.  Held,  that  the 
payment  and  indorsements  of  the  interest  did  not  open  the  foreclosure;  and 
that  the  assignee  of  the  mortgager,  in  obtaining  the  mortgagee's  title,  did  not 
act  as  the  trustee  of  the  other  assignees  of  the  mortgager.  lb. 

11.  In  1869,  the  plaintiff  being  then  and  still  a  citizen  of  Brighton,y  t ,  thenand  there 
deliyered  to  one  Philbrick,  then  and  still  a  citizen  of  Maine,  four  horses,  six 
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Stage  harnesses,  and  a  oorered  two-borse  wagon,  reoeiring  fh>m  the  latter  his 
promissory  note,  of  that  date,  together  with  a  writing  signed  by  him,  dated  at 
Brighton,  reciting  what  the  note  was  giyen  for,  and  stipulating  that  the  **  said 
horses,  harnesses,  and  wagon  are  to  remain  the  property  of  the  said  "  plaintiff 
"  nntil  said  note  is  paM,  the  said  "  plaintiff  *  to  have  and  apply  toward  the 
payment  ot  the  said  note  the  sums  paid  by  the  XT.  S.  Ooyemmentfbr  transpor- 
tation of  the  mails  from  East  Maohias  (Maine)  to  Lnbee  (Maine)  as  the  same 
shall  become  dae."  The  statute  of  Vermont  does  not  require  such  a  contract 
to  be  recorded.  HM,  that  the  law  of  Vermont  goremed  the  contract,  and  that 
B.  S.  e.  Ill,  §  5  does  not  infect  it.  Drew  y.  Smith;  393. 

12.  The  interest  of  the  mortgagee  in  a  mortgage  of  land,  can  be  assigned  by  deed 
only.  Stanlev  ▼.  Kempton,  472i 

18.  A  mortgage  of  **  the  goods  and  chattels  now  in  "  the  mortgager's  store  in  a  cer- 
tain town  named,  **  a  schedule  of  which  is  hereunto  annexed,"  coyers  only  the 
goods  then  in  the  store  of  which  a  schedule  was  made. 

Partridger.Whi$$,0^ 

14.  By  bringing  a  suit  to  reooTor  the  Talue  of  goods  mortgaged  to  the  plaintiff 
claiming  to  hold  under  the  mortgage,  the  plaintiff  thereby  ratifies  the  act 
of  his  attorney  in  taking  the  mortgage  in  the  plaintiff's  name.  lb. 

See  Equity,  2, 3^4.   Sxboution,  4.    Marbtbd  Woman,  1.   Tbespass,  4. 
MUTUALITY. 

See  CONTBACT,  4. 

NATIONAL  BANK  STOCK. 
See  Tax,  5. 

NEAT  CATTLE. 
See  iMPOUNDiKO,  1. 

NEGLIGENCE. 

2.  On  the  premises  of  the  defendant,  within  one  foot  of  the  sidewalk  of  a  public 
street,  was  a  descending  roll-way  leading  to  the  basement  of  the  defendant's 
block  of  stores.  The  entrance  to  the  south  store,  occupied  by  the  defendant's 
tenant  as  a  drug  store,  was  up  four  narrow  stei>s  immediately  south  of  the  roll- 
way.  In  front  of  the  stores  north  of  the  roll-way  was  a  continuous  platform 
extending  trom  the  north  end  of  the  block  to  the  roll-way.  The  roll-way  was 
unprovided  with  railing  or  other  safeguard  except  a  buttress  on  either  side 
thereof  rising  nine  inches  above  the  level  of  the  platform.  The  plaintiff  went 
upon  the  north  end  of  the  platform  in  the  evening,  and  while  passing  along  in 
the  exercise  of  ordhiary  care  for  the  purpose  of  entering  the  drug  store  on 
legitimate  business,  fell  into  the  roll-way  and  was  injured.  Beld,  that  the  lOace 
was  unsafe,  and  the  defendant  liable.  Stratum  y.  8UviU$,  94. 

See  IKSUBAKGE,  6, 10. 
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ITEW  CAITSB  OF  ACTION'. 
See  AMEKDMSirr,  1,  Z. 

NEW  ENTEY. 
See  Beyiew,  6. 

iraw  TEIAL. 
See  PBAcnoE,  3, 5. 

KOTICB. 

See  Costs.  lN8U2L^LsrcE,8,4.   Mobtoaob,  l,  7.    Paxtfxb,  1.    Tbustbe  Pbo- 

CE88,4.   Wat,  6,8. 


NX7ISAN0B. 

In  the  trial  of  a  complaint  for  a  nnisance,  by  obetmoting  a  town  waj  by  a  fence, 
the  inBtmotion,  That  if  the  Jury  found  there  was  at  the  time  of  the  acts  charged, 
and  had  been  for  more  than  twenty  years  before,  a  road  or  way  open  to  the 
whole  public  without  limitation  or  restriction;  and  it  was  in  tact  so  used  by 
travelers  on  foot  or  with  horses  and  carriages  during  all  that  time;  and  was 
recognized  as  such  public  way  by  the  town,  by  expending  money  on  it  for  re- 
pairs during  all  those  years,^tben  it  was  such  a  highway,  public  road,  or 
way,  as  the  law  would  regard  as  sufficiently  proyed  to  sustain  the  complaint 
on  this  point,  is  unexceptionable.  State  ▼.  Bunker,  366. 


OFFICEB'S  BBTUBN. 
See  Atzaohmxnt,  3. 

OCCUPATIOK. 
See  INSUBAKCB,  Iff. 

OBGAKIZED  SOCIBTT. 
See  MsBXiNO-HOUSB,  4. 

OTHER  MEMOEAKDA. 
See  EyiDSKCB,  10. 
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OVERSEEBS  OF  THB  POOB. 
See  Paxtpxb,  1, 2. 

PABTIES. 

1.  The  interests  of  the  parties  to  a  contract,  whether  of  purchase  or  sale,  or  for 
work  or  labor,  are  adyerse  and  inconsistent  with  each  other. 

E,AN,A.  Railway  v.  P(Kir^  277. 

2.  When  a  promissory  note  belongs  to  and  is  saed  for  the  benefit  of  an  intestate 
estate  in  the  name  of  the  administrator,  the  plaintiff  cannot  be  deemed  a 
nominal  party  within  the  third  clause  of  B.  8.  c.  82,  §  87,  whether  the  proceeds 
finally  go  to  pay  the  debts  of  the  estate  or  to  the  plaintiff  as  heir  at  law  of 
the  intestate.  Wing  t.  Andrew*^  506. 

See  Plbadino,  9. 

PABTIAL  LOSS. 
See  IlTSUBAKOB,  11. 

PABTNBBSHIP. 
See  Accouin!,  1, 2. 

PABTY  IN  INTEBEST. 
See  EviDBKCB,  1«  2. 

PAUPBB. 

1.  A  written  notice,  signed  by  the  dty  clerk  '*  for  the  overseers  of  the  poor,"  is  not 
a  sufficient  compliance  with  B.  S.  o.  2i,  §  27,  although  done  under  the  instruc- 
tions of  the  OYcrseers.  Btlfati  y.  X«e,  SOa 

2.  And  such  defect  is  not  waived  by  a  reply  signed  by  the  oyerseera  and  sent  to 
the  clerk,  inquiring  concerning  the  age  of  the  alleged  pauper,  the  amount  of 
expenses  already  incurred  on  his  account,  and  the  probable  future  expenses. 

lb. 

3.  If,  while  absent  from  his  place  of  residence,  a  person  form  an  intention  to  alMtn- 
don  it,  his  residence  then  as  effectually  ceases,  as  If  he  had  intended  not  to 
return  when  he  left  it  Bdn^pden  y.  l^oiU,  557. 

4.  To  preyent  his  gaining  a  settlement,  it  is  not  absolutely  essential  that  the  pau- 
per should  make  the  application  for  aid.  lb, 

5.  Application  of  Corinth  y.  LinMln^  8i  Maine,  310,  in  relation  to  supplies  xecelved 
indirectly.  lb. 
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PAYMENT. 
See  Bills,  &c.,  2, 3. 

PBKAI4TY. 
See  Ambndmbnt,  2. 

PBRIL  OF  THE  SEA. 

Bee  IKSUBAHCB,  9. 

PEBJUBY. 

The  legislature  did  not  exceed  Its  constitational  power  in  prescribing  in  B.  S.  c. 
122,  §  4,  the  form  of  an  indictment  **  for  committing  peijnry  before  any  court  or 
tribunal,"  and  an  indictment  drawn  in  accordance  with  the  form  prescribed 
is  good;  and  it  need  not  be  distinctly  alleged  that  the  words  set  forth  as  the 
testimony  given  were  false.  State  v.  Cort^n,  197. 

PETITION  FOB  PABTITION. 
See  Seisik  and  DissEisnr. 


PEW. 
See  Mbbtiko-hottsb,  2, 3, 4. 

PEW  OWNBB. 
See  MsBTiKO-HonsB,  2, 3, 4. 

PLATFOBM. 
See  Garbibb,  1, 2. 

PLEADING. 

1.  A  count  in  common  form  upon  a  submission  and  award  is  not  vitiated  by  allega- 
tions in  the  same  count  setting  up  a  lien  claim ;  but  the  lien  claim  being  waived, 
the  allegations  relating  thereto  may  be  rejected  as  surplusage. 

Bodge  v.  EuU,  225. 
VOL.  LIX.  42 
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2.  In  an  action  on  the  case  nnder  B.  S.  c.  118,  §  01,  for  knowingly  aiding  a  debtor  in 
a  fhiudulent  transfer  of  hiB  property  after  averring  that  the  plaintiffs  had,  prior 
to  Jan.  23, 1868,  sold  and  delivered  to  a  certain  vendee  named,  divers  goods, 
wares,  and  merchandise,  in  payment  of  Trhich  the  vendee  drew  two  orders,  of 
the  dates,  on  the  persons,  and  for  the  several  amonnts  respectively  named 
I>ayable  to  the  order  of  himself  at  the  several  times  named,  and  by  him  in- 
dorsed to  the  plaintiffs,— the  declaration  then  alleged  that  on  the  23d  day  of 
January,  1869,  '*said  sums  of  money,  as  mentioned  in  said  orders,  were  due  the 
plaintiffs,  and  unpaid  from  the  said  "  vendee,  *'  which  said  sums  and  interest 
Btill  remain  justly  due  and  unpaid  to  the  said  plaintiffs,"  Held^  to  be  a  sufficient- 
ly distinct  affirmative  averment  of  the  existence  of  the  relation  of  creditor  and 
debtor  between  the  plaintiffs  and  their  vendee.  Plait  v.  Jones,  232. 

8.  In  siidhxase  it  is  not  necessary  to  allege  in  addition  the  facts  necessary  to  fix  the 
liability  of  the  drawer  on  the  orders  to  the  plaintiffs.  lb. 

4.  The  declaration  must  allege  with  certainty  the  time  when  the  fraudulent  trans- 
fer was  made;  an  allegation  that  it  was  done  "  on  or  about"  a  day  certain,  is 
not  sufficient  Jb, 

5.  In  such  an  action  a  count  setting  out  the  fraudulent  transfer  of  several  pieces  of 
property,  and  at  various  times,  but  aU  pertaining  to  one  demand,  is  not  bad  for 
duplicity.  lb. 

6.  When  the  kind  of  property  alleged  to  have  been  fraudulently  transferred  is 
stated  so  that  it  may  be  seen  whether  or  not  it  is  liable  to  seizure  on  execution, 
and  it  is  alleged  to  be  the  property  of  the  debtor,  the  allegation  fh  sufficient  in 
this  respect  and  will  be  sustained  by  proof  that  it  was  liable  to  be  taken  for 
his  debts  by  the  proper  process.  lb. 

7.  Thus,  an  allegation  that  the  defendant  knowingly  aided  the  debtor  in  a  fraudu- 
lent sale  to  the  former,  of  certain  property  then  belonging  to  the  debtor,  to  se- 
cure it  fh>m  his  creditors  and  prevent  its  attachment,  or  seizure  on  execution, 
by  receiving  from  the  said  debtor  and  his  wife  a  conveyance  of  certain  real  es- 
tate described,  of  a  certain  value:  or  of  certain  other  property  then  belonging 
to  the  said  debtor,  by  receiving  from  his  wife  a  conveyance  of  a  certain  brick- 
mill  building,  situated  on  land  bonded  to  the  debtor's  wife  by  a  third  i>erson 
named,  of  the  value  named;  or  of  certain  other  property,  then  belonging  to 
the  said  debtor,  by  receiving  f^om  a  third  person  named  a  conveyance  of  cer- 
tain real  estate,  described,  is  a  sufficient  allegation  of  title  in  the  debtor  so  that 
the  same  may  be  seized  by  the  proper  process.  Jb. 

8.  In  case,  by  surviving  partners,  for  aiding  a  debtor  in  a  fraudulent  conveyance 
of  his  property,  the  objection  that  the  declaration  does  not  allege  that  the  plain- 
tiffs have  given  the  bond  provided  by  B.  S.  c  69,  §§  1  and  2,  cannot  be  raised  by 
demurrer.  /j, 

9.  In  such  an  action  the  representative  of  the  deceased  copartner  need  not  be 
joined.  jj, 

10.  The  declaration  in  a  writ  of  entry  shouldMescribe  the  demanded* premises 
clearly,  and  without  reference  to  papers  or  records,  dehors  the  writ;  but  such 
a  refbrence  will  not  vitiate  the  declaration  if  the  description  is  complete 
without  it.  WiUey  v.  Nichols,  268. 
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11.  A  description  of  the  demanded  premises  in  'a  writ  of  entry  is  snfBoient  if  it  gives 
the  number  of  the  lot,  when  the  lot  has  been  actually  run  out  and  numbered* 
the  number  of  the  lot  in  such  case  becoming,  for  the  purpose  of  identification 
its  name.  Jb. 

12.  '*  So  much  of  the  Hunnewell  farm,  so  called,"  in>  town  and^county  named, 
'*  as  is  contained  in  lots  two,  three,  and  four,  according  to  the  division  of  said  farm 
x^ade  by  commissioners  of  partition,  appointed  by  the  supreme  Judicial  court 
on  the  petition  of  B.  P.  Hunnewell;  said  lots  are  adjoining  each  other,  and  con- 
taining in  all  eighty  acres,  more  or  less;  said  lot  two  being  the  same. set  off  by 
said  commissioners  to  Jonas  Hunnewell;  said  lot  three  the  same  set  off  to 
Eliza  Willey ;  and  said  lot  four  the  same  set  off  to  Bethana  Bruce,"  is  a  suf- 
ficient description  of  the  premises  demanded  in  a  writ  of  entry.  lb, 

13.  When  pleadings  end  in  a  demurrer,  judgment  must  be  rendered  against  the 
party  which  committed  the  first  fault.      Poor  t.  K  A  N,  A,  Railway  Co.,  270. 

14.  A  declaration  alleging  that  the  plaintiff  at  the  request  of  the  defendants,  a 
railroad  corporation,  had  conveyed  his  stock  therein  to  a  third  person,  to  be 
held  in  trust  for  certain  purposes,  and  that  the  defendants  in  consideration 
thereof  agreed  with  such  trustee  not  to  issce  any  additional  stock  without  the 
consent  of  the  contractors,  who  were  constructing  their  railroad;  but  that  the 
defendants,  without  such  consent,  had  issued  other  stock  whereby  the  value 
of  that  conveyed  in  trust  by  the  plaintiff  had  been  materially  diminished,— 
discloses  no  ground  of  an  action  either  ex-contractu  or  ex-^^icto,  lb. 

15.  Tenants  in  common,  holding  under  the  same  deed  as  grantees,  have  several 
freeholds,  and  are  not  obliged  to  join  in  an  action  against  their  grantor  for  a 
breach  of  the  covenants  of  warranty  in  his  deed.  Lamb  v.  Everettt  S22. 

16.  By  virtue  of  R  S.  c.  133,  §  22,  no  action  on  a  recognizance  in  a  criminal  case  will 
be  defeated,  nor  judgment  arrested,  for  any  defect  in  the  form  of  the  recogni- 
zance, if  it  can  be  sufficiently  understood  fVom  its  tenor,  at  what  court  the 
party  was  to  appear,  and  from  the  description  of  the  offense  charged,  that  the 
magistrate  was  authorized  to  require  and  take  the  same.  State  v.  Hatch,  410. 

17.  Thus,  a  recognizance  after  alleging  that  the  principal  thereinwas  broughtbefore 
the  municipal  court  of  Portland  by  virtue  of  a  warrant  duly  issued  upon  the 
complaint,  on  oath,  of  a  person  named,  then  recited  the  allegations  in  the  com- 
plaint which  technically  set  out  a  compound  larceny  by  the  principal  in  this 
county,  and  concluded  with  the  condition,  "  that  if  the  said  respondent  shall 
personally  appear  at  the  court  aforesaid,  and  answer  to  such  matters  and 
things  as  may  be  objected  against  him,  and  more  especiaUy  to  the  charge  con- 
tained in  said  complaint,  and  shall  abide  the  order  and  Judgment  of  said  conzt 
and  not  depart  without  license;  then,  etc.;  Held,  (l)That  the  reoognizanco 
contains  the  requirements  specified  in  the  statute;  and  (2)  That  the  clause  **  to 
answer  to  such  matters  and  things  as  may  be  ot^jected  against  him,"  not  being 
authorized,  may  be  rejected  as  surplusage.  Jb. 

18.  The  principal  defendant  having  been  arrested  on  a  special  writ,  in  favor  of  this 
plaintiff,  gave  a  bond  with  the  other  defendants,  sureties,  therein  acknowl- 
edging themselves  bound  to  the  sheriff  by  name  who  made  the  arrest  in  a 
speciflo  sum  named,  "  to  be  paid  unto  "  the  plaintiff  "  her  heirs  and  assigns," 
with  the  condition  annexed  in  the  osoal  form  of  a  bail-bond.    In  debt  on  the 
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lK>nd  broQght  in  the  name  of  tbe  plainti£E;  BM,  (1 )  Thftt  if  the  inBtrument  de- 
clared on  foe  a  bail-bond^  scire  facias  and  not  debt  is  the  remedy ;  and  (2)  That  if  it 
be  deemed  a  common-law  bond,  the  action  must  be  in  the  name  of  the  sherifr 
to  whom  it  was  given,  and  not  in  the  name  of  the  plaintifEl 

Packard  t.  Brewster,  404. 

19.  In  case  of  a  tenancy  in  common,  each  tenant  may  bring  his  several  action ;  bnt 
two  cannot  Join  against  a  third,  for  they  have  no  joint  interest 

Farrar  v.  Pearson,  661. 

See  AssnupsiT,  1, 2, 3, 4.   Assault. 


PORGIES. 
See  Mekhadsk. 

POUND-KEEPEB. 
See  IMPOUVDIHO,  2. 

PRACnCB. 

1.  All  obJectionB  to  the  charge  of  a  presiding  judge  on  the  ground  of  ambiguity  or 
inadequacy  of  expression  in  relation  to  matters  of  minor  importance,  will  bo 
considered  as  waived,  unless  made  at  the  time  of  trial. 

Stratton  v.  Staples,  94. 

2.  By  virtue  of  Public  Laws  of  1868,  c.  151,  §  7,  and  B.  S.  c.  86,  §  79,  when  exceptions 
are*  taken  to  the  ruling  and  decision  of  the  judge  of  the  superior  court,  as  to 
the  liability  of  the  trustee  to  be  charged,  the  whole  case  may  be  re-examined 
by  the  law  court.  Simpson  v.  Bibber,  196. 

S.  A  new  trial  will  not  be  granted  upon  the  ground  that  an  erroneous  instruction 
was  given,  unless  it  also  appear  that  it  might  have  been  pr^udicial  to  the  ex- 
cepting party.  Russell  v.  Turner,  256. 

4.  Thus  where,  in  the  trial  of  a'complaint  for  flowage,  the  parties  traced  the  irre- 
spective titles  to  one  Dailey,  in  whose  deed  to  one  Fuller,  one  of  the  comi^ain- 
anf  8  predecessors  in  title,  the  grantor  "  reserved  the  liberty  for  repainng  dams 
and  flowing,  as  much  as  said  Dailey  requires  for  use  of  the  mill ;"  and  the  pre- 
siding judge  instructed  the  jury  that  the  reservation  would  not  pass  to  Dai- 
ley's  grantees;  and  the  controversy  between  the  parties  was  not  whether  the 
defendant  could  flow  to  the  extent  that  Dailey  did  when  he  delivered  the  deed 
containing  the  reservation,  but  whether  the  dam  had  not  since  been  raised  so 
as  to  flow  more  of  the  complainant's  land  than  would  have  been  flowed  by  a 
dam  of  no  greater  efficient  height  than  the  one  in  existence  when  the  reserva- 
tion was  made,  Held,  that  the  instruction  was  purely  immaterial.  Jb, 

5.  Upon  cross-examination  of  the  defendant  it  appeared,  that  he,  being  in  attend- 
ance upon  1^  court  as  a  juror  as  well  as  »  party,  conversed  with  several  of 
his  associates  in  relation  to  his  ease,  prior  to  its  coming  on  for  triaL    The  plain- 
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titf  did  not  then  choose  to  insist  npon  the  objection,  bat  went  on  and  closed  the 
trial,  when  a  verdict  was  fonnd  against  him.  Held,  that  the  objection  was 
waived.  ^isseu  v.  AUen,  260. 

6.  By  Fnb.  Laws  of  1870,  c.  128,  when  either  of  several  plaintiffii  or  defendants  in  an 
action  that  survives,  dies,  the  action  may  be  farther  prosecuted  or  defended 
by  the  survivors  and  the  executor  or  administrator  of  snob  deceased  party 
jointly.  Treat  v.  Dioinel,  341. 

7.  By  Pub.  Laws  of  1870,  c.  109.  actions  pending  at  the  time  of  the  passage  or  re- 
peal of  an  act,  shall  not  be  affected  thereby.  lb, 

8.  Hence,  an  action  of  trespass  against  several  defendants  brought  to  recover  treble 
damages  for  the  destruction  of  personal  property,  pending  when  c.  128  took 
effect,  cannot  be  prosecuted  against  the  representative  of  one  of  the  deceased 
defendants  jointly  with  the  survivors.  lb. 

9.  But  in  such  case,  the  plaintiff  may,  under  B.  S.  c.  82  §  11,  discontinue  against  the 
survivors,  and  proceed  against  the  representative  of  the  deceased  defendant, 
or  proceed  against  any  or  all  of  the  survivors  upon  discontinuing  against  the 
representative  party,  and  such  of  the  survivors  as  the  plaintiff  may  elect  not 
to  proceed  against,  subject  to  the  provision  relating  to  cost.  lb, 

10.  Where  the  report  of  the  evidence  shows  that  the  administrator  testified  with- 
out objection,  that  **  the  estate  was  represented  insolvent,  Aug.  4, 1868 ; "  that  **a 
license  from  the  judge  of  probate  to  sell  the  real  estate  was  issued  "  on  the 
same  day;  and  the  report  stipulates  that  if  upon  the  foregoing  facts  and  evi- 
dence, the  action  is  maintainable,  a  new  trial  is  to  be  granted,  then  for  the 
purpose  of  determining  whether  or  not  the  action  is  maintainable,  the  court 
will  regard  the  insolvency  as  an  admitted  fact.  Bates  v.  Avery,  354. 

11.  In  the  trial  of  a  complaint  for  a  nuisance,  by  obstructing  a  town  way  by  a  fence, 
the  instruction,  That  if  the  jury  found  there  was  at  the  time  of  the  acts  charged, 
and  had  been  for  more  than  twenty  years  before,  a  road  or  wa^  open  to  the 
whole  public  without  limitation  or  restriction;  and  it  was  in  fact  so  used  by 
travelers  on  foot  or  irith  horses  and  carriages  during  all  that  time;  and  was 
recognized  as  such  public  way  by  the  town,  by  expending  money  on  it  for  re- 
pairs during  all  those  years,— then  it  was  such  a  highway,  public  road,  or 
way,  as  the  law  would  regard  as  sufficiently  provdH  to  sustain  the  complaint 
on  this  point,  is  unexceptionable.  State  v.  Bunker,  366*. 

12.  The  law  imposes  the  duty  of  determining  the  facts  upon  a  jury,  who  see  and 
hear  the  witnesses,  and  not  upon  the  court  who  have  not  those  means  of  as- 
certaining the  truth.  Elliott  v.  Qrant,  418. 

13.  It  is  not  a  sufScient  cause  for  setting  aside  a  verdict  that  the  court  might,  upon 
the  same  evidence,  have  come  to  a  different  result.  lb. 

14.  But  the  preponderance  of  evidence  against  the  verdict  must  be  such  as  to  show 
that  the  jury  must  have  acted  under  a  mistake,  or  been  influenced  by  imptoper 
motives.  i&. 

15.  Previous  to  the  return  day  of  a  trustee  writ,  the  person  summoned  therein  as 
trustee  was  notified  in  writing,  signed  by  the  plaintiff's  attorney,  that  the 
suit  had  been  withdrawn,  and  the  trustee  thereby  discharged  from  all  respon- 
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r  sibility;  baton  the  return  day, the  alleged  trastee  filed  his  disclosnre  and 
properly  notified  the  plaintiff's  attorney  of  his  readiness  to  submit  to  examin- 
ation on  oath.  On  complaint  for  costs,  Held^  that  the  original  plaintiff  was 
liable  to  the  alleged  trustee  for  costs.  Continental  Mills  v.  Dow,  426. 

16.  R.  S.  c.  77,  §  5,  authorizing  this  court,  as  a  court  of  equity,  to  determine  the  con- 
struction of  wills,  secures  to  the  parties  in  interest  the  right,  in  all  cases  of 
doubt,  to  have  the  opinion  of  the  court  as  to  the  legal  effect  of  a  will,  whether 
any  actual  controversy  in  relation  thereto  has  arisen  or  not. 

Baldwin  t.  Bean^  481. 

17.  When  a  report  of  referees  itself  presents  a  question  of  law,  upon  the  determina- 
tion of  which  the  result  is  made  to  depend,  and  judgment  is  to  be  entered  up 
for  one  party  or  the  other,  according  to  the  decision  of  the  legal  point  involved, 
the  xxist  rule  of  court  requiring  parties,  objecting  to  the  acceptance  of  a  re- 
port, to  file  their  objections  in  writing,  does  not  apply. 

Curtis  V.  Portland,  483. 

18.  The  defendant  town  voted  to  pay  each  drafted  citizen  who  paid  the  commuta- 
tion fee,  three  hundred  dollars  ;  and  the  vote  was  ratified  by  an  act  of  the  legis- 
lature. In  an  action  to  recover  the  sum  voted,  the  presiding  judge  instructed 
the  jury— **  that  the  only  question  they  were  to  determine  was  whether  the 
moderator  and  clerk  were  qualified,  and  if  they  should  find  that  those  officers 
were  duly  sworn,  their  verdict  should  be  for  the  plaintiff;"  and  the  verdict  be-* 
ing  for  the  plaintiff,  the  defendant  alleged  exceptions.  Held,  That  the  excep- 
tions raised  the  validity  of  the  ratifying  act  Thompson  v.  Pittston,  545. 

Id.  In  the  trial  of  a  town  on  an  indictment  for  not  keeping  in  repair  a  highway  ex- 
tending from  the  end  of  a  toll-bridge  at  the  side  of  an  island,  thence  across  the 
island  and  the  lesser  channel  of  the  river  to  the  main  shore,  the  objection  that 
the  location  by  the  commissioners  is  within  the  chartered  limits  of  the  toll- 
bridge  corporation  is  not  open  to  the  town.  State  v.  Madison,  538. 

20.  The  special  finding  of  a  jury  is  conclusive  on  the  parties  in  the  absence  of  any 
motion  to  set  it  aside,  and  of  exceptions  to  the  rulings  in  relation  thereto. 

Ih. 

21.  Under  R.  S.  c.  77,  §  13,^nd  Public  Laws  of  1872,  c.  83,  two  distinct  tribunals, 
each  exclusive  of  the  other,  have  cognizance  of  a  motion  to  set  aside  a  verdict 
when  the  evidence  demands  it;  and  the  aggrieved  party  has  his  election. 

Averill  v.  Rooney,  580. 

22.  Thus,  under  B.  8.  c.  77,  §  13  he  may  present  his  motion  when  accompanied  by  a 
report  of  all  the  evidence  signed  by  the  presiding  judge,  to  the  law  court;  or 
under  Public  Laws  of  1872,  c.  83,  if  two  verdicts  have  not  been  rendered 
against  him  in  the  cause,  he  may  at  the  same  term  at  which  the  verdict  was 
rendered,  present  his  motion  to  the  presiding  justice  who  rendered  it,  without 
a  report  of  the  evidence.  lb. 

Bee  Amendmei^t,  2.  Abbitration,  4.  Assumpsit,  1.  Diyobce,  1,  2.  Review, 
1,  2, 3,  4, 5, 6.    Witness. 
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PRBSCEIPnON. 

n  offer  to  show  that  the  defendant,  in  an  action  of  trespass  had  had  the  undis- 
puted privilege  of  cutting  the  grass  in  dispute  for  thirty  years,  is  not  an  offer 
to  show  the  acquisition  of  a  right  hy  prescription.  Cottle  y.  Young ,  105. 


PEINCIPAL  AND  SURETY. 

1.  A  procured  for  his  own  accommodation  the  acceptance  of  B,  hy  giving  th« 
latter  Lis  promissory  note,  with  the  defendant  as  surety,  as  collateral  security; 
a  month  before  the  acceptance  became  due,  A  procured  another  acceptance 
of  B,  which  he  had  discounted,  and  with  the  avails  thereof  and  other  money 
paid  the  former  acceptance.  Held^  that  the  surety  was  thereby  discharged. 

Thomas  y.  Stetson,  229. 

2.  It  seems,  that  a  renewal  of  the  acceptance  in  such  a  case,  without  the  consent  of 
the  surety,  is  such  an  extension  of  time  of  payment  as  releases  the  surety. 

lb. 

See  Bills,  &c.,  13.    Witness,  7. 


PROBATE  ACCOUNT. 
See  Pbobatb  Ooubt. 


PROBATE  COURT. 

The  surviving  partner  of  a  firm  having  been  duly  appointed  executor  of  the  will 
of  his  deceased  partner  and  given  bond  in  common  form  as  executor,  included 
in  his  inventory  "  the  whole  of  the  partnership  "  property  and  charged  him- 
self, in  his  executor's  accounts  with  **  one-half  amount  of  personal  estate  of 
the  firm,  "  except  notes  and  accounts,  at  the  value  mentioned  in  the  inven- 
tory," together  with  "  one-half  of  rents  collected  on  the  real  estate  of  the 
firm,"  all  of  which  the  judge  of  probate  allowed  against  the  obJec6ons  of  the 
sureties  on  the  executor's  bond,  and  thereupon  made  a  decree  charging  the 
executor  with  a  balance  against  him.  In  an  action  upon  the  executor's  bond, 
the  question  of  the  sureties'  liability  came  before  the  law  court  on  facts 
agreed,  wherein  it  was  stipulated  that "  if  the  court  should  be  of  the  opinion 
that  the  sureties  were  liable  for  one-half  of  the  partnership  property,  the 
damages  should  be  assessed  by  the  jury;"  and  the  court  decided  that  the 
sureties  were  so  liable.  Held,  that  the  record  of  the  decree  of  the  probate 
court  in  the  settlement  of  the  executor's  account,  charging  him  with  a  balance 
against  him,  was  conclusive  upon  the  parties,  they  having  been  present  and 
contested  the  account  and  taken  no  appeal  from  such  decree. 

Thurhugh  v.  Chick,  3»6. 
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PfiOBATE  OFFICE. 
See  EviDBKCS,  9. 

PEOSBCUTIKG  COMMITTEE. 
See  Tax,  9. 

QUOTA. 

Neither  c.  170  of  the  Public  laws  of  1863,  c.  226  of  ia6i,  nor  c.  298  of  1865,  aathor- 
ises  a  town  to  reftind  money  yolnntarily  contributed  by  an  individual  in  1864, 
to  aid  the  town  in  procuring  soldiers  to  fill  its  quota. 

Perkins  v.  MUford,  S15. 

See  Commutation,  2. 

BAILROAD. 

1.  If  a  director  of  a  railroad  corporation  enter  into  a  contract  for  the  construction 
of  the  road  of  tiis  corporation,  he  cannot  then,  nor  subsequently,  personally 
derive  any  benefit  ftom  such  contract.      K  <ft  N".  A.  EaUway  Co.  v.  Poor,  277. 

2.  A  railroad  corporation  engaged  a  contractor  to  construct  "  under  the  general 
supervision  of  the  chief  engineer  of  the  company  "  a  specific  portion  of  its 
railroad,  located  across  the  plaintiffs'  timber  tract;  and  the  sub-contractor  and 
his  employees  cut  a  tote  road  through  the  plaintifib'  premises,  outside  of  the 
location,  and  set  fires  which,  through  their  negligence,  spread  and  burnt  the 
plaiiltifb'  timber.  Held,  that  the  company,  not  having  directed  the  acts  oom- 
plained  of,  and  having  no  such  control  Over  the  persons  who  committed  them 
as  to  direct  or  remove  them,  was  not  liable  for  the  damages  occasioned 
thereby.  Eaton  v.  E.  <ft  29^.  A.  R,  Co.,  520. 

3.  If  the  company's  engineer  direct  the  sub-contractor  to  do  an  unauthorized  act, 
such  as  grading  outside  of  the  limits  of  the  true  location,  the  company  is 
liable  therefor.    .  *  Ih, 

4.  A  railroad  corporation  is  not  liable  under  B.  S.  of  1857,  c.  51,  §  25  (B.  S.  §  22)  for 
trespasses  and  injuries  to  lands  and  boildings  adjoining,  or  in  the  vicinity  of 
its  road  committed  by  contractors  or  the  servants  of  contractors.  lb, 

5.  Where  the  charter  authorized  the  taking  of  land  '*  not  to  exceed  six  rods  in 

width,"  and  by  an  act  of  the  legislature  the  time  for  completion  was  extended 
two  years,  and  "  all  rights,  privileges,  and  grants  theretofore  appertaining  to 
said  company "  were  thereby  continued.  Held,  that  the  charter  was  thereby 
renewed  in  its  entirety,  and  the  company  retained  the  right  to  take  land  six 
rods  in  width,  although  the  general  statute  allowed  but  four.  lb. 

6.  Where  the  time  for  filing  the  location  with  the  county  commissioners  was  fixed 
by  a  statute  to  be  on  February  8th,  a  depositing  oC  it  at  their  office,  with  their 
clerk,  on  February  6th  is  seasonable,  although  a  term  of  the  commissioners' 

!  court  did  not  occur  until  the  following  ApriL  lb. 
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7.  So  where  by  an  act  of  the  legislatare,  approved  Jan.  17, 1869,  **  one  year  from 
and  after  the  approval "  was  given  to  alter  and  amend  the  location  between 
certain  termini,  and  the  amended  location  was  adopted  on  Jan.  15, 1870,  and 
received  and  filed  by  their  clerk  in  the  county  commissioners'  office,  on  Jan. 
17, 1870,  the  filing  was 'seasonable,  although  there  was  no  session  of  the  com- 
missioners' court  until  the  following  April.  lb. 

d.  Where  a  railroad  corporation  had  seasonably  filed  a  petition* in  the  nature  of  an 
appeal,  on  the  question  of  damages,  which  was  dismissed  at  the  October  term, 
1870,  and  the  plaintiffs  applied  to  the  county  commissioners  for  the  security 
required  by  B.  S.  of  1857,  o.  51,  §  51  (B.  8.  §  6),  for  the  payment  of  damages 
awarded,  and  the  corpohitlon  gave  no  security,  but  in  December  following 
paid  the  amount  of  damages  awarded  and  costs.  Held,  that  in  the  absence  of 
evidence  to  the  contrary,  this  may  well  be  presumed  to  be  in  satisfaction  of 
the  damages  awarded  by  the  commissioners  for  the  land  taken  to  which  the 
assessment  refers.  lb, 

9.  teazie  v.  Penob.  R,  It,  Co,,  49  Maine,  119,  examined  and  modified.  lb. 

See  Gabsieb,  1, 2. 


EATTPICATION. 
See  GOSPOBATION,  2.    Mobtoags,  14. 

BBAIi  ACTION. 

The  mortgager  of  a  farm  having  subsequently  married  and  died  intestate,  his 
widow  caused  her  dower  in  the  equity  to  be  set  out  by  metes  and  bounds,  and 
thereafterwards  conveyed  her  life-estate  to  the  plaintiff.  The  administrator  of 
the  estate  of  the  intestate,  by  virtue  of  a  license  from  the  probate  court,  sold 
and  conveyed  to  the  plaintlfif  all  the  interest  which  the  intestate  had  in  the 
premises  at  the  time  of  his  decease  subject  to  the  widow's  life-estate  in  that 
I>ortion  set  out  as  dower,  and  subsequently  took  back  a  mortgage  to  secure  the 
purchase-money.  The  administrator  returned  his  license  setting  forth  therein 
the  sale  to  the  plaintiff,  together  with  the  sum  received  **  deducting  therefrom  the 
balance  due  on  "  the  original  mortgage.  In  1851,  at  a  sheriff 's  sale  on  the  exe- 
cution, issued  on  the  judgment  recovered  on  the  plaintiff's  note  given  for  the 
intestate's  interest,  the  administrator  purchased  the  plaintiff's  right  to  redeem 
the  original  niortgage,  and,  in  1861,  ;the  sale  not  being  redeemed,  sold  and  con- 
veyed the  whole  property  to  the  defendant  by  deed  of  warranty.  In  a  real 
action  claiming  a  fee  in  the  plaintiff  Beld,  CI)  That  the  defendant  being  a  bona 
Jlde  purchaser  for  value,  it  is  not  competent  for  the  plaintiff  to  prove  by  parol 
that  the  administrator,  at  the  time  of  sale  to  the  plaintiff,  agreed  to  redeem  the 
original  mortgage  out  of  what  the  plaintiff  paid  him.  (2)  That  under  a  count 
claiming  a  fee-simple,  the  plaintiff  cannot  recover  for  a  life-estate. 

Forsyth  v.  RotoeU,  131. 

In  a  real  action,  under  the  general  issue,  the  defendant  in  possession  of  demand- 
ed premises,  cannot  be  disturbed  until  the  plaintiff  show  a  better  title. 

Douglass  v.  Libbey,  200. 
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a  Thns,  the  plaintiff  put  in  Avidence  a  copy  of  his  writ  against  one  Charles  Monl- 
ton,  with  the  return  and  record  thereof  of  the  attachment  of  the  latter's  real 
estate,  dated  Aug.  17,  1867,  a  oopy  of  the  Jadf^nent  recovered  Feh.  4,  1868, 
and  of  a  seasonable  extent  dnly  recorded  of  the  execution  on  the  demanded 
premises.  The  defendant  proved  his  possession  at  the  time,  and  ever  since 
the  plaintiff's  attachment,  and  offered  in  evidence  a  mortgage  of  the  premises 
to  herself,  from  G.  Monlton,  dated  July  20, 1867,  and  recorded  Aug.  19, 1867, 
and  a  deed  from  G.  Moulton  to  J.  Monlton,  dated  and  recorded  July  23,  1867, 
with  a  quitclaim  back,  dated  Oct  27, 1868.  Held,  that  the  defendant  had  the 
better  title.  lb, 

4.  The  doclaration  in  a  writ  of  entry  should  describe  the  demanded  premises 
clearly,  and  without  reference  to  papers  or  records,  dehors  the  writ;  but  such 
a  reference  will  not  vitiate  the  declaration  if  the  description  is  complete 
without  it.  WiUey  v.  NichoU,  253. 

5.  A  description  of  the  demanded  premises  in  a  writ  of  entry  is  sufficient  if  it 
gives  the  number  of  the  lot,  when  the  lot  has  boen  actually  run  out  and  num- 
bered, the  number  of  the  lot  in  such  case  becoming,  for  the  purpose  of  identi- 
fication, its  name.  lb, 

6.  "So  much  of  the  Hunnewell  farm,  so  called,"  In  a  town  and  county  named, 
**  as  is  contained  in  lots  two,  three,  and  four,  according  to  the  division  of  said 
farm  made  by  commissioners  of  partition,  appointed  by  the  supreme  judicial 
court,  on  the  petition  of  B.  P.  Hunnewell;  said  lots  are  af^oining  each  other, 
and  containing  in  all  eighty  acres,  more  or  less;  said  lot  two  being  the  same  set 
off  by  said  commissioners  to  Jonas  Hunnewell;  said  lot  three  the  same  set  off 
to  Eliza  Willey;  and  said  lot  four  the  same  set  off  to  Bethana  Bruce,"  is  a  suf- 
ficient description  of  the  premises  demanded  in  a  writ  of  enty.  Jh, 

7.  In  the  trial  of  a  real  action  where  the  plaintiff's  title  depends  upon  a  deed  of 
warranty  from  his  grantor,  acknowledged  September  16th,  and  recorded  Sept. 
19, 1865;  and  the  defendants,  upon  an  attachment  bearing  date  the  15th  and 
recorded  the  19th  September,  1865,  made  on  a  writ  in  favor  of  the  defendant 
against  the  plaintiff's  grantor,  bearing  same  date  as  the  attachment,— it  is 
competent  for  the  plaintiff  to  show  that  the  defendant's  writ  was  not  made  on 
the  15th,  but  that  the  defendant  having  seen  and  examined  the  deed  to  the 
plaintiff,  in  the  registry  of  deeds,  on  the  19th  September,  and  thereby  ascer- 
tained that  the  plaintiff's  grantor  had  conveyed  the  demanded  premises, 
thereafterwards,  on  the  evening  of  the  same  day,  made  the  writ  and  ante- 
dated it.  *  Warren  v.  KimbaU,  264. 

8.  To  a  writ  of  entry  brought  on  an  unassigned  mortgage  of  land  by  the  mortfi:agee 
against  the  mortgager,  the  fact  that  the  mortgage  and  notes,  secured  thereby, 
were  the  property  of  a  third  person  who  forbade  the  suit,  constitutes  no  de- 
fense. •  /  Stanley  v.  KempUm,  472. 

See  Adyancembnt.   Estoppel,  4.'  Eyidbkce,  2. 


BEGITAL. 
See  Estoppel,  4. 
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EEASONABLE  OPPORTUNITY. 
See  Laudlobd  and  TBKAirr,  3. 

BECOGNIZANCE. 

A  recofpiizance,  after  alleging  that  the  priDCipal  therein  was  brought  before  the 
municipal  court  of  Portland  by  virtue  of  a  warrant  duly  issued  upon  the  com- 
plaint, on  oath,  of  a  person  named,  then  recited  the  allegations  in  the  com- 
plaint which  technically  set  out  a  compound  larceny  by  the  principal  in  this 
county,  and  concluded  with  the  condition,  "  that  if  the  said  respondent  shall 
personally  appear  at  the  court  aforesaid,  and  answer  to  such  matters  and 
things  as  may  be  objected  against  him,  and  more  especially  to  the  charge  con- 
tained in  said  complaint,  and  shall  abide  the  order  and  judgment  of  said  court, 
and  not  depart  without  license;  then,  etc.;"  Heldy  (1)  That  the  recognizance 
contains  the  requirements  Bi)ecified  in  the  statute;  and  (2)  That  the  clause  *' to 
answer  to  such  matters  and  things  as  may  be  objected  against  him,**  not  being 
authorized,  may  be  rejected  as  surplusage,  State  t.  Hatch,  410. 

See  PiiKADiNO,  16. 


RECOMMITMENT. 
See  Abbitbatiok,  4. 

RECORD. 
See  Pbobatb  Court. 

REFEREE. 
See  AsBiTBATiON  3„  4.    Estoppel,  4.   Practice,  17. 

REGULAR  SESSION. 
See  County  Commissioners,  1. 

RELATIONSHIP. 
See  Appeal. 

RENEWAL. 
See  Principal  and  Surety,  2. 
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EEPLBVIN. 

A  sale  on  mesne  proce$8  of  the  personal  property  of  a  stranger  to  the  process,  con- 
reys  no  title  to  the  yendee;  and  the  real  owner  may  replery  it  fh>m  the  pur- 
chaser after  it  has  oome  Into  his  possession.  Coombe  y.  Gordon,  105. 

RBPOBT. 
See  ASBITBATtOK,  3»  4.    Cobposaiion,  2.    PBACnCB,  17. 


BBPOBT  ON  EVIDENCE. 
See  Pbagticb,  10. 

BEPRESENTATION. 
See  ESTOFFBL,  1.     INSU&AKOB,  8. 

BBSOISSION. 
See  OONTBAON,  1. 

BESBRVATION. 
See  Dbsd,  2,  5.    Pbacticb,  4. 

BBSIDBNCB. 
See  Paxtpbb,  3, 

BEVBNUB  LAWS. 

In  Augast,  1866|  the  owner  of  a  horse  in  Canaan,  Vermont,  took  him  one  and  one- 
half  miles  into  Canada,  ta  a  race,  where  he  kept  him,  six  weeks,  when  he  re- 
turned with  the  horse  to  Canaan  without  haying  entered  him  at  the  custom- 
house, either  in  going  or  returning.  In  the  following  Noyemher,  the  owner, 
without  informing  him  that  he  was  a  Canadian  horse,  sold  him  to  the  defend- 
ant, who,  in  the  following  June,  sold  him  in  good  faith,  without  knowing  he  was 
smuggled  or  claimed  as  a  smuggled  horse,  to  the  plainti£  In  August,  1867,  the 
horse  was  seized  and  taken  from  the  plaintiff  hy  aU.  S.  reyenue  officer,  and, 
after  due  proceedings,  sold  in  September.  In  assumpsit  brought  Aug.  31, 1867, 
Beldf  (1)  That  the  horse  haying  been  brought  into  the  U.  S.  in  yiolation  of  the 
reyenue  laws,  became  forfeited  by  that  act;  and  (2)  that  the  plaintiff  is  enti- 
tled to  recoyer  of  the  defendant  the  yalue  of  the  horse  at  the  time  of  the  seii- 
ure.  Kineeland  y.  WUlard,  445. 
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BBVBNT7S  STAMP. 


To  AnthotiM  the  conrt  to  declare^  an  unstamped  recorded  indorsement  on  a 
chattel  mortgage  to  be  **  inyalid  and  of  no  effect,"  it  must  affirmatively  appear 
that  the  omission  of  the  stamp  was  the  result  of  an  attempt  to  evade  the 
statute.  Brown  v.  Than^$on,  372. 


BEVIBW. 

1.  A  petition  for  the  review  of  an  action  is  to  be  served  and  entered  as  an  inde- 
pendent proceeding.  Bradstreet  v.  Partridge^  155. 

2.  If  a  writ  of  review  be  granted,  the  order  is  entered  under  the  entry  of  the  peti- 
tion, and  all  further  proceedings  under  the  petit&on  are  ended.  Jb, 

d.  No  final  Judgment  can  be  rendered  under  the  petition  so  long  as  it  is  continued. 

76. 

4.  A  writ  of  re^ew  cannot  be  sued  out  until  final  Judgment  on  the  petition. 

lb. 

6.  A  writ  of  review  may  be  sued  out  at  the  next  term  after  final  Judgment  on  the 
petition.  lb. 

6.  A  writ  of  review  must  be  made  a  new  entry,  and  it  cannot  be  entered,  heard, 
or  determined  under  the  petition.  Jb, 


BOLL-WAY. 
See  Case,  2. 

BULB  OF  COUBT. 

Hereafter,  when  a  defendant  demurs  to  a  bill  in  equity,  the  Judgment  thereon 
will  be  final,  except  that  for  good  cause  shown,  the  court  may  allow  the  party 
demurring  to  replead  upon  such  terms  as  may  be  deemed  Just  and  reasonable. 

See  Pbaokice,  17. 

SALE. 

A  sale  on  mesne  process  of  the  personal  property  of  a  stranger  to  the  process,  con- 
veys no  title  to  the  vendee;  and  the  real  owner  may  replevy  it  from  the  pur- 
chaser after  it  has  come  into  his  possession.  Coombs  v.  Oorden,  111. 


SGHBDTJLB. 
See  Bakkbxjptot.   Hobtoaob,  id. 
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SCIKE-FACIAS. 

The  priDcipal  defendant  haying  been  arrested  on  a  special  writ,  In  favor  of  this 
plaintiff,  Rave  a  hond  with  the  other  defendants,  sureties,  therein  acknowl- 
edging themselves  boand  to  the  sheriff  by  name  who  made  the  arrest  in  a 
specific  sum  named,  **to  be  pud  unto  "  the  plaintiff,  **  her  heirs  and  assigns," 
with  the  condition  annexed  in  the  usual  form  of  a  bail-bond.  In  debt  on  the 
bond  brought  in  the  name  of  the  plaintiff,  Held^  That  if  the  instrument  de- 
clared on  be  a  bail-bond,  scire-facUu  and  not  debt  is  the  remedy. 

Packard  v.  Brewster,  40t 


SEINE. 

• 

A  writ  against  the  master  of  a  vessel  to  recover  the  penalty  provided  in  Public 
Laws  of  186D,  c.  33,  for  the  unlawful  use  of  a  seine  for  the  taking  of  menha- 
den or  porgies,  directing  an  attachment  of  the  vessel  and  seine,  may,  after 
the  attachment  of  such  vessel  and  seine,  be  served  upon  the  defendant  by  a 
separate  summons.  Turner  vrFriendy  290. 


SEISIN  AND  DISSEISIN. 

In  August,  1836,  the  petitioners,  together  with  their  sister,  entertaining  the  mis- 
taken hypothesis  that  their  father,  instead  of  their  mother,  owned  the  land  in 
question,  by  their  deed  of  quitclaim  duly  recorded,  released  their  interest 
therein  to  the  respondents,  who  entered  under  the  deed,  claiming  to  own  the 
land,  and  in  December,  1848,  divided  the  premises  by  mutual  deeds  of  release, 
and  subsequently  thereto  their  occupation  was  in  severalty  and  was  open, 
notorious,  adverse,  and  known  to  the  petitioners.  On  petition  for  partition, 
commenced  in  September,  1868.  Held,  that  in  the  absence  of  any  actual  entry  by 
either  of  the  petitioners  within  twenty  years,  their  right  of  entry  was  gone. 

Mitchell  V.  Fersone  Unknown,  448, 


SETTLEMENT. 
See  Paupeb,  4. 

SHIPPING. 

L  Before  a  vessel  is  registered  or  enrolled,  a  mortgage  of  it  will  be  valid  if  re- 
corded agreeably  to  the  laws  of  the  State.  Perkine  v.  Emerson,  319. 

2,  After  it  is  registered  or  enrolled,  a  mortgage -of  it  will  not  be  valid  against  any 
person  other  than  the  mortgager,  his  heirs  and  devisees,  and  persons  having 
actual  notice  thereof,  unless  recorded  as  required  by  the  laws  of  the  United 
States.  Xb, 
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SMITGOLED  PEOPBBTY. 

In  Aufi^st,  1866,  the  owner  of  a  horse  in  Canaan,  Yermont,  took  him  one  and  one- 
half  miles  into  Canada,  to  a  race,  where  he  kept  him  six  weeks,  when  he  re- 
turned with  the  horse  to  Canaan  withoat  having  entered  him  at  the  custom- 
honse,  either  in  going  or  returning.  In  the  following  Kovemher,  the  owner, 
withont  informing  him  that  he  was  a  Canadian  horse,  sold  him  to  the  defend- 
ant, who,  in  the  following  June,  sold  him  in  good  faith,  without  knowing  he 
was  smuggled  or  claimed  as  a  smuggled  horse,  to  the  plaintiff.  In  August, 
1867,  the  horse  was  seized  and  taken  from  the  plaintiff  hy  a  U.  S.  revenue  offi- 
cer, and,  after  due  proceedings,  sold  in  September.  In  assumpsit  brought  Au- 
gust 31,  1867,  Held,  (1)  That  the  horse  having  been  brought  into  the  17.  S.  in 
violation  of  the  revenue  laws,  became  forfeited  by  that  act;  and  (2)  That  the 
plaintiff  is  entitled  to  recover  of  the  defendant  the  value  of  the  horse  at  the 
time  of  the  seizure.  Kneeland  v.  WUlard,  445. 


SOLDIERS'  MONUMENT. 
See  Tax,  11. 

SPECIAL  FINDING. 
See  Practice,  20. 

SPECIAL  WBIT. 
See  Bond. 


SPECIFICATION. 
See  Ambndmskt,3. 

SPECIFIC  SUM. 
See  Divorce,  1.    Ebbob,  3. 

STAMP. 
See  Bbykkub  Stamp. 
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STATUTE. 

By  Pub.  Laws  of  1870,  o.  109,  actions  pending  at  the  time  of  the  passage  or  repeal 

of  an  act,  shall  not  be  affected  thereby.  Treat  v.  Dwinel,  341. 

See  Action,  2.     Appb^i«.     Assxtmfsit,  4.     At^aghmbnt,  1,  8.     Audita 

QUEBBLA.      BUXS,  &C.,  7,  12.      GOMMUTATION,  1.       CONSTITUTIONAL  LAW, 

8, 5.  GoNTBAOT,  4, 6.  Corporation,  4.  County  Commissionbrs,  l,  2. 
Equity,  5.  Evidence,  3,  4, 10.  Executor,  &c.,  3, 4, 6.  Fence,  2.  Indict- 
ment, 4.  Insurance,  5, 14, 10.  Intoxicattno  Liquor,  4.  Lien.  Limita- 
tions, Statute  of,  1.  Married  Woman,  2.  Medical  Services.  Meet- 
iNChHousE,  4.  Menhaden.  Mortoaoe,  7.  Parties,  2.  Pauper,  1. 
Pleading,  8, 16.  Practice,  2, 16,  21,  22.  Quota.  Bailboad,  4,  8.  Tax, 
1,5,7,8,10,11.  Trespass,  2.  Trustee  Process,  4.  Way,  3, 4.  Widow,  1. 
Will,  10.    Witness,  1, 2, 3, 4. 


STATUTES  CITED,  EXPOUNDED,  &C. 

English  Statutes. 

8  and  9Vict.  cia                      Mortgages, .  29 

15  and  16     "                                  Eailroads, 281 

Constitution  op  the  United  States. 

Art  1,  Sect  X,§1,                        Contracts 25 

Statutes  of  the  United  States. 

1799,                                                 Smuggling, 447 

1825,  Appro.  Mar.  3,  {9,                Mail, 429 

1864,  c.  164,  S  8,                               SmnggUng, 447 

1866,  c.  79,  §  21,                               Desertion, 465 

1866,  0. 82,                                       Smnggling, 447 

1867,  c.  176,  §§  29,  34,                      Bankruptcy 192 

C.176,§11,                                       "             198 

Constitution  of  Maine. 

Art  IV,  Part  in,  J 1,                   Eeasonable  Laws, 85 

Statutes  of  the  State.   Bevised  Statutes. 

1841,  c.  1,  §  3,  cl.  XX,                   Construction,         ......  175 

C.81.J2,                                 Ballroad, 535 

c.  96,                                      Sup.  Jad.  Court, 35,  36 

c.  114,  SS  30, 32,                      Attachment  of  Beal  Estate,       ...  439 

c.  125,                                    Mortgages, 36 

1857,  c.  1,  §  4,  cl.  XXI,                 Construction, 175 

c.  6,  §21,                              Tax, 289 

c.  12,  §§29, 30, 81, 32,  Parish 262,253 

c.l7,§l,                             Kuisance .306 
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C.18,J5,                                Way, 391 

c.  18,  §§8, 13,                              "            519 

c.  18,  S§  18. 19,                            "            518 

c.  18,  §§  22, 35,                              "            514 

C.18,§35,                                    "            263 

c.  51,                                      Bailroad 48 

c.51,§3,                                        " .  536 

0. 51,  §§  23, 25,  " 634,535 

c.51,§46,                                       " 190 

c.60,§6.  Divorce,           ....        150,151,152,153 

c.  65,§22,  Distribution,  .       .       .'     .       .       .       .164 

0.73,  §15,                             Gonveyanoe. 175 

c.81,§15,  Com.  of  Actions,   .       .       .       .       .       .  291 

0.82,  §§7,12,                          Pro.  in  Court. 344 

c.82,§30,  """.......  343 

c.86,§13.                              Trustee  Process, 427 

c.  87.  §§7, 8, 10,  Ex'rs  and  Adm'rs,        ....       342,  343 

c.  104,§3,  Beal  Action,           ......  133 

C.122,§1,  Perjury,          .......  141 

c.  131,  §  13,  Jurisdiction  of  Crimes,       ....  191 

1871,  c.    1,  §  4,  cL  VT,                     Construction, 368 

c.    1,  §  *•   **    "  «                     ....*..  452 

c.    1,  §  4,  cL  XXn,                Construction 264 

c   3,  §36,                               Towns, 494 

c    6,  §27,                               Tax, 289 

c    6,§105,                                " 297 

c.    6,  §114,                                 " 498 

c.  13,  §  3,                                Prac.  Med.  and  Suirg 182 

c.  18,§1,                                 Way, 368 

c.  18,  §§1,18,                             "           •      .       .  452 

Cl8,§89,                                   »* 451 

cl8,§72,                                   " 144 

c.  23,  §§4, 11,                          Pound,           456 

c.  24,  §  27,                               Pauper, 295 

c  27,  §  50,                                Intox.  Liq., 443 

c.  46,  §  33,                               Corporation, 477 

c.  66,§20,                              Insolvent  Estates 355 

c,  69,  §§  1, 2, 4,                        Surviving  Partner, 243 

C.  73,  §  15,                               Conveyance, 486 

0.74,  §16,                               Devise, 482 

c.  77,§5.  Sup.  Jud.  Court,           ....       830, 481 

c.77,§13,                                  «        «         ..               Q^ 

c.  81,  §§  42, 43,                       Attachment  Mort.  Prop 114 

c81,  §90,                               Com.  of  Actions, 209 

c.  81,  §  99,                              Mutual  Account, 224 

c.  82,  §  4;                                 Pro.  in  Court, 667 

c.82,§30,                                   a    .*       «            3^ 

c.82,§38,  «    M        .»             ......  358 

c.  82,  §§  82, 87,  Witness,         ....        180,196,196,260 

VOL.  LIX.  43 
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c.  82,  §  115, 
c.  86,  §  32, 
c  96,  §  8, 
c.  103,  §  14, 
c.  104,  §  4, 
o.  106,  §  1, 4, 6. 
c.  Ill,  §  5, 
c.  118,  §  28, 
C.122,§4, 
C.  134,  §  26, 


1821,  C.   51,  §  40, 
1823,  c.  220, 

1857,  c.    57, 

1858,  c.    33,  §§12, 14,15, 
1858,  c.    48, 

1861,  C.   34,  §  5, 

1862,  c.   87, 
1862.  C.  115,  §  2, 

1862,  c.  123,.    . 

1863,  c.  170, 

1864,  0.  226, 

1865,  c.  298,  §  6, 

1866,  C.   39,  §  2, 

1866,  c.   52, 

1867,  c.  117, 

1867,  c.  126, 

1868.  c.  151,  §7r 

1868,  c.  209, 

1869,  c.   36,  §  3, 

1869,  c.   55, 

1870,  c.  125,  §§1,2, 
1870,  c.  128, 

1870,  c.  132, 
1872,  c.   83, 


Pro.  in  Court, 199 

Trustee  Process, 475 

Beplevin, 114 

Dower,  . 441 

Real  Action, 450 

Submission 129,  285 

Stat,  of  Frauds, 394 

Assault  and  Battery, 575 

Perjury .139 

Grim.  Proceedings, 305 

Public  Laws. 

Advancement, 216 

Conyeyance 175 

Usury, 471 

Intoxicating  Liquor,    ....        384,385 

385 

Insurance, 434,588 

Way, 514,516 

Insurance, 433 

Way, 514,516 

Making  valid  Acts  of  Towns,    ...       316 

t<  tc         If  (I  oyr 

it  «C  t(  M  01J 

Way, 519 

Married  Woman 480 

Mutual  Account, 224 

Tax, 417 

Superior  Court,    ......  196 

Tax, 417 

Menhaden  and  Porgies,      ....  291 

Commutation, 553 

Intoxicating  Liquor, 385 

Bxecutor  and  Administrator,    ...  343 

Witness, 364 

New  Trial 580 


1821,  c.  74,  §  7, 
1852,  c.  378,  §  1, 
1856,  C.561, 

1863,  c.  287, 

1864,  c.  389, 
1866,  c.  19, 
1866,  c  146, 
1869,  c.  106, 


1786,  c.  67, 


Special  Laws. 

Cumb.  and  Oxford  Canal  Corp., 

208 

E.  &  N.  A.  R.  Co.,        .       .       . 

536 

B.  &  N.  A.  R.  Co 

536 

E.  &  K  A.  R.  Co.,       .... 

535 

Power  of  Town,           .... 

494 

Power  of  Town,           .... 

494 

E.  &  N.  A.  R.  Co., 

535 

B.  &N.A.R.CO 

536 

Massachusetts  Statute. 

Way 

369 
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STOCK. 
See  AcnoK,  1. 

SUB-CONTRACTOB. 
See  Bailboad»  3. 

SUBBHSSION. 
See  Abbitbation,  1, 4.   Estoppbl,  4.   Pleading,  1. 

SUPEEIOB  COUBT. 
See  Pbaotige,  2. 

SUBETY. 

The  defendant's  hnsband  borrowed  fourteen  |iandred  dollars  of  the  plaintiff,  for 
which  he  then  fcave  his  promissory  note,  and,  at  the  same  time,  agreed  to  pro- 
care  a  good  additional  signer  the  next  day.  Eighteen  months  afterwards,  in 
the  siok-room  of  the  husband  where  he  was  confined  to  bis  bed  in  his  last 
sickness,  and  four  days  prior  to  his  death,  the  defendant,  without  receiving 
any  consideration  therefor,  in  the  absence  of  the  plaintiff,  in  ignorance  of  her' 
husband's  agreement,  but  at  his  request,  placed  her  name  upon  the  back  of  the 
note.    In  an  action  on  the  note  against  her,  Held^  That  she  was  not  liable. 

Sawyer  v.  FemcUdf  500. 

See  Pbikcipal  Aim  Subbty.   Pbobatb  Coubi. 


SUBPLTJSAaE. 
See  PiiEADiKO,  1, 17. 

STJBVEYOB  OF  HIGHWAYS. 

1.  An  action  of  trespass  cannot  be  maintained  against  a  surveyor  of  highways 

for  removing  fences  standing  within  the  limits  of  the  location  of  a  highway  in 
his  district,  when  their  continuance  has  been  less  than  forty  years  next  after 
the  location  of  the  highway.  Whittier  v.  McIrUyre^  143. 

2.  It  is  not  essential  that  the  unlawAil  existence  of  such  fences  should  be  estab- 
lished on  indictment  and  conviction  under  B.  S.  c.  18,  §  76,  prior  to  such  re- 
moval. Jb, 
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SURVIVINO  BENEFICIARY. 
See  Estoppel,  1. 

SURVIVING  PARTNER. 
See  Pleadino,  8.    Pbobatb  Coubt. 

SURVIVOR. 
See  Equity,  2, 3.    Executob,  &o.,  S,  fi,  6. 

TAX. 

1.  The  pilijiig  of  sawed  lumber  upon  a  wbarf  to  8eaiion,and  the  payment  of  wharf- 

age therefor,  do  not  constitute  such  an  occupation  of  the  wharf  as  is  eontem- 
plated  in  R.  S.  c.  6,  §  14,  clause  1.  Stockwell  ▼.  Brewer,  286. 

2.  For  the  purpose  of  taxation,  the  firm,  and  not  an  individual  member  of  it,  is  the 
owner  of  the  partnership  property.  lb,  . 

3.  Hence,  where  the  plaintiff  was  a  member  of  a  firm,  residing  and  carrytsg  on  a 
lumber  business  in  Bangor,  and  also  of  another  firm  owning  a  wharf  in 
Brewer,— he  cannot  be  taxed  in  Brewer  for  his  portion  of  the  former  firm's 
lumber  piled  on  the  wharf  of  the  latter  firm  to  season,  and  for  which  the  for- 
mer firm  pays  wharfage  to  the  latter.  Jb, 

4.  As  the  law  in  this  State  was  in  1835,  in  order  to  sustain  a  title  under  the  tax-deed 
from  a  county  treasurer.  It  must  affirmatively  appear  that  the  provisions  of 
law  preparatory  to  and  authorizing  a  sale  of  land  for  taxes  had  been  strictly 
complied  with.  Savage  v.  Holpoke,  845. 

5.  The  plaintiff,  a  non-resident  of  Bangor,  was  duly  assessed  therein,  upon  his 
shares  of  stock  in  the  First  National  Bank.  After  legal  demand,  the  plaintiff 
refusing  to  pay  the  tax  upon  the  warrant  of  the  collector  of  the  city,  issued 
April,  1870,  was  duly  arrested  by  the  sheriff  of  the  county  in  the  following 
May,  for  the  tax,  which  the  plaintiff  then  paid  under  protest,  together  with 
costs  to  the  officer  and  he  to  the  city  treasurer.  In  assumpsit  to  recover  the 
money  thus  paid,  Heldy  (1 )  That  the  collection  of  such  tax  is  to  be  enforced  in 
accordance  with  the  general  law;  and  (2)  that  o.  209  of  the  Pub.  Laws  of  1868 
related  exclusively  to  the  assessment,  and  in  nowise  affected  the  collection  of 
taxes  duly  assessed  under  previously  existing  laws.       Weld  v.  Bangor,  416. 


TEAM. 
See  Attaghmekt,  1.   Collectob,  1, 2. 
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TENANT. 
See  LakjdIiOBB  axi>  Tenaitt. 

TENANTS  IN  COMMON. 

1 .  Tenants  in  common,  holding  nnder  the  same  deed  at  grantees,  have  several  free- 
holds, and  are  not  obliged  to  join  in  an  action  against  their  grantor  for  a  breach 
of  the  covenants  of  warranty  in  his  deed.  Lamb  v.  Everett,  322. 

2.  Under  B.  S.  c.  6,  §  114,  a  tax-payer  cannot  in  an  action  for  money  had  and  re- 
^ceived,  reoover  "  any  damages  he  has  sustained,  by  reason  of  the  mistakes, 

errors,  or  omissions,"  of  the  assessors,  collector,  or  treasurer. 

GUman  v.  WatervUU,  491. 

3.  An  action  under  c.  6,  $  114,  to  recover  snch  damages  cannot  be  sustained,  when 
it  does  not  appear  that  the  plaintiff  has  paid  more  than  his  tax;  or  more  than 
he  would  have  paid,  if  the  mistakes,  errors,  or  omissions  bad  not  occurred;  or 
that  he  has  in  his  person  or  property  suffered  injury  on  that  account.      lb, 

4.  Sums  paid  for  extra  interest  as  well  as  those  paid  to  a  "  prosecuting  committee," 
but  not  raised  for  those  purposes  by  a  vote  of  the  town,  cannot  be  deemed  to 
be  included  in  a  tax  and  be  recovered  back  as  being  "  raised  for  an  illegal  pur- 
pose." lb, 

6.  Special  Laws  of  1864«  c.  389,  which  took  effect  after  a  vote  of  the  defendant  town 
to  saise  money  for  the  purpose  of  purchasing  Ticonic  bridge  and  making  it  iVee, 
made  the  raising  of  the  money  valid.  lb, 

6.  The  raising  of  two  thousand  dollars  in  1869,  for  the  purpose  of  erecting  a  sol- 
diers' monument,  was  authorized  by  Pub.  Laws  of  1866,  c.  19,  incorporated  into 
B.  8.  0.8,  $36.  lb, 

7.  In  case  of  a  tenancy  in  common,  each  tenant  may  bring  his  several  action ;  but 
two  cannot  join  against  a  third,  for  they  have  no  joint  interest. 

Farrar  v.  Peanon,  661. 

TENDER. 

See  IXDICTMEIKT,  4. 

TIME. 
See  Pt^badikq,  4.   Bailboad,  6, 7.    Subyeyob  of  Highways,  1. 


TITLE  TO  PBOPEBTY. 
See  Bbplkvut,  1.   Tax,  4. 

TOLL-BBIDGB. 
See  Waivbb,  2.    Pbagtice,  19. 
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TOTE-ROAD. 
See  Bailboad,  2. 

TOWN. 
See  Constitutional  Law,  4. 

TOWN  OBDEB. 
See  Commutation,  1, 2. 

TOWN  WAY. 
See  BviDENCB,  11.    Pbagticb,  11.    Way,  3, 4. 

TBESPASS. 

1.  An  action  of  trespass  cannot  be  maintained  against  a  surveyor  of  highways  for 
removing  fences  standing  within  the  limits  of  the  location  of  a  highway  in  his 
district,  when  their  continuance  has  been  less  than  forty  years  next  after  the 
location  of  the  highway.  WhUtier  v.  Mclntire,  143. 

2.  Section  7,  c.  74,  of  the  Special  Laws  of  1821,  did  not  take  away  from  the  plain- 
tiffs the  common-law  remedy  of  trespass  quare  clausum, 

Cumberland  S  Odtford  Canai  Corporation  v.  Hitching$t  206. 

3.  To  sustain  an  action  of  tregpass  quare  clausum  against  one  having  no  right  to  be 
upon  the  premises,  the  plaintiff  put  in  evidence  a  deed  of  quitclaim  to  him- 
self from  one  who  never  had  either  title  or  possession.  The  deed  was  never 
recorded  until  after  the  trespass  complained  of,  and  it  did  not  appear  that 
the  plaintiff  overbad  possession  under  it.   Held,  insufficient. 

Savage  v.  Holyoke,  345. 

4.  A  certified  copy  of  a  certificate  of  the  entry  by  the  mortgagee  of  a  mortgage 
given  by  a  married  woman  in  1845  to  secure  the  purchase-money  of  land  con- 
veyed to  her,  on  June  4, 1847,  for  the  purpose  of  foreclosing  it,  in  the  absence 
of  any  evidence  that  such  possession  was  continued,  would  not  be  sufficient 
evidence  of  possession  to  enable  him  to  maintain  trespass  for  acts  happening 
twenty  years  thereafter.  Ih, 

5.  The  lien  given  by  B.  S.  c.  23,  §  4,  in  the  action  of  trespass  is  not  one  that  gives 
the  right  of  possession  to  the  party  ii^ured;  but  it  can  only  be  enforced  by 
attachment  Moeher  v.  Jewett,  453. 

6.  A  railroad  corporation  is  not  liable  under  B.  S.  of  1857,  c.  51,}  25  (B.  S.  §  22)  for 
trespasses  and  injuries  to  lands  and  buildings  a4joining,  or  in  the  vicinity  of 
its  road  committed  by  contractors  or  the  servants  of  contractors. 

Eaton  V.  K  S  N.  A.  R,  Co,,  52a 

See  ExBCUTOB,  &c,  5.    Impounding,  l.   Pbbscbiption. 
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TRESPASSER  AB  INITIO. 
See  Ck>LLECTOB,  1,  2. 

TRUST. 
See  Action,  1.    Equity,  1. 

TRUSTEE. 
See  MOBTOAOE,  10. 

TRUSTEE  PROCESS. 

1.  A  verbal  assignment,  made  banaftdef  before  service  on  the  trustee,  for  a  valua- 
ble and  adequate  consideration,  will  transfer  such  an  interest  in  an  account  as 
may  be  protected  in  a  trustee  process.  Simp9on  v.  Biffber,  196. 

2.  Where  an  attorney  at  law  has  received  money  in  satisfaction  of  a  demand  in  fa- 
vor of  his  clients,  it  may  be  attached  in  his  hands  by  trustee  process. 

Bui*nell  V.  Weld,  423. 

3.  A  person  having  money  in  his  hands,  belonging  to  a  late  firm  of  three  persons 
may  be  held  as  trustee  of  a  new  firm  comprising  two  members  of  the  old  firm 
and  another  person,  unless  some  interposing  claim  be  made  by  the  creditors 
of  the  old  firm.      •  lb, 

4.  When  it  appears  by  the  disclosure,  that  the  property  disclosed  is  claimed  by  a 
third  person  by  virtue  of  an  assignment  by  the  principal  debtor  purporting  to 
have  been  made  prior  to  the  commencement  of  the  trustee  process,  the  plain- 
tiff, before  he  can  claim  to  have  the  trustee  charged,  must,  unless  the  claimant 
voluntarily  appear,  have  written  notice  issued  and  served  upon  the  claimant 
as  prescribed  in  R.  S.  c.  86,  §  Z%  lb. 

See  Costs.    Practice,  2. 

VALUATION. 
See  Insurance,  6, 

VERDICT. 
See  Practice,  IS,  14,  21,  22.   Waiver.    Wat,  S, 

VESSEL. 
See  SmppiNO,  1, 2. 
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VOLUNTABY  ASSOCIATION. 
See  CoBPOSATi02r,4. 

voluiJtary  contribution. 

Neither  c.  170  of  the  Public  Laws  of  1863,  o.  226  of  1864,  nor  c.  298  of  1865.  aathor- 
izes  a  town  to  refund  money  voluntarily  contributed  by  an  individual  in  1864, 
to  aid  the  town  in  procuring  soldiers  to  fill  its  quota.    Perkin$  v.  Milord,  315. 

voluntaby  payment, 

See  COBPORATION,  1. 

VOYAGE. 
See  iNSURAVcs,  1. 

WAIYBR. 

1.  Upon  cross  examination  of  the  defendant  it  appeared,  tiiat  he,  being  in  attend- 
ance upon  the  court  as  a  Juror  as  well  as  a  party,  conversed  with  several  of 
his  associates  in  relation  to  his  case,  prior  to  its  coming  on  for  trial.  The  plain- 
tiff did  not  then  choose  to  insist  upon  the  objection,  biit  went  on  and  closed 
the  trial,  when  a  verdict  was  fbund  against  him.  Held,  that  the  oljeotion  was 
waived.  Bumey  t.  AUen,  269. 

2.  When  a  corporation  is  chartered  to  erect  a  toll-bridge  across  a  river,  and  they 
erect  one  across  the  main  channel  to  an  island,  they  may  waive  whatever 
rights  they  have  for  erecting  a  bridge  across  the  lesser  channel.  And  evidence 
that  the  treasurer  of  the  corporation  procured  the  location  of  a  highway  from 
the  end  of  the  toll-bridge,  across  the  island  and  the  small  channel  to  a  way  on 
the  main  shore,  and  caused  the  town  to  be  indicted  for  not  keeping  such  way 
in  repair,  is  sufficient  evidence  of  such  waiver.  State  v.  MadUon,  538. 

WABBANT. 

See  iKTOXICATING  LiQUOBS.  5. 


WAY. 

1.  By  virtue  of  B.  S.  c.  131,  §  13,  an  indictment  will  lie  to  recover  the  forfeiture 
provided  for  in  B.  S.  c.  51,  §  40,  for  "  unreasonably  and  negligently  obstructing 
by  engines,  tenders,  and  cars,"  *•  any  way." 

Statt  V.  Qrand  Trunk  RaUway  of  Canada,  189. 
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2.  In  the  absence  of  the  **  written  consent  of  the  parties,"  :i  brother  of  the  mother 

of  one  of  the  petitioners  for  the  location  of  a  highway  cannot  be  appointed  one 
of  a  '*  committee  of  three  disinterested  persons/'  on  appeal,  by  the  petitioners 
from  the  decision  of  the  county  commissioners  in  refusing  to  lay  out  the 
way.  Clifford  v.  Co,  Vommissioners  of  York  Co.j  262. 

3.  A  town  war  ^^  ^^^  "  substantially  the  same  thing"  as  a  highway,  within  the 
meaning  of  R.  S.  c.  18,  §  39.        Waterford  v.  County  CorrCrs  of  Oxford  Co., 450. 

4.  Hence,  the  reversal  on  appeal  of  a  judgment  of  county  commissioners  in  laying 
out,  on  appeal,  a  town-way,  cannot  bar  them  from  entertaining,  within  two 
years  after  such  reversal,  a  petition  praying  for  the  laying  out  of  a  highway 
over  the  identical  place.  lb. 

5.  Where  the  return  of  county  commissioners,  on  a  petition  to  lay  out,  alter,  or 
.  discontinue  a  highway,  was  made  at  the  January  term  and  placed  on  file,  and 

the  petition  was  continued  over  their  next  regular  June  term  to  the  succeeding 
July  term,  when  all  proceedings  therein  were  closed  and  recorded.  Heldf  such 
a  proceeding  was  in  direct  violation  of  B.  S.  c.  18,  §  5. 

Moniicello  v.  Co,  Commissioners  of  Aroostook  Co.,  391. 

6.  The  town  in  which  a  town  way  has  been  lo%ted  and  accepted  is  entitled  to  no- 
tice of  the  pendency  of  a  petition  to  the  county  commissioners  for  an  increase 
of  dam  ages.  Williams,  petitioner,  617. 

7.  When  such  a  petition  has  been  entered,  no  order  for  the  summoning  of  a  jury 
can  be  issued  until  there  has  been  a  failure  to  agree  upon  a  committee,    lb. 

8.  A  verdict,  returned  by  a  jury  summoned  on  a  petition  without  notice  to  the 
town  was  set  aside  on  motion  of  the  town.  lb, 

9.  The  opening  of  a  specific  part  of  a  highway,  within  six  years  from  the  time  al- 
lowed therefor,  prevents  the  discontinuance  of  that  part,  notwithstanding  an- 
other portion  of  the  same  location  has  not  been  seasonably  opened,  and  has 
thereby  been  discontinued.  State  v.  Madison,  588. 

10.  The  fact,  that  the  record  of  the  county  commissioners  shows  that  the  return  of 
their  doings  was  not  recorded  when  it  should  have  been,  is  fatal  to  their  pro- 
ceedings when  presented  by  certiorari ;  but  it  cannot  be  taken  advantage  of  by 
the  town  in  defense  of  an  indictment  for  not  keeping  the  way  in  repair,    lb. 


WHARF. 

The  piling  of  sawed  lumber  upon  a  wharf  to  season,  and  the  payment  of  wharfage 
therefor,  do  not  constitute  such  an  occupation  of  the  wharf  as  is  contemplated 
in  R.  S.  c.  6,  §  14,  clause  1 .  Stockwell  v.  Brewer,  286. 

See  Tax,  3. 


WHARFAGE. 

See  Wharf. 
vol..    MX.  44 
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WIDOW. 

1.  The  phrase  *'  houee  of  her  husband,"  in  B.  S.  c.  103,  §  14,  providing  that  a  widow 
may  remain  in  the  house  of  her  husband  ninety  days  next  after  his  death 
without  being  chargeable  with  rent  therefor,  means  the  house  in  which  her 
husband  owned  the  fee  at  the  time  of  his  decease.  Young  v.  Estes^  441. 

2.  Hence,  the  widow  of  a  mortgager  of  a  house  is  not  entitled  to  remain  in  the  house 
ninety  days  next  after  her  husband's  death,  as  against  the  assignee  of  the 
mortgagee.  lb. 

WILL. 

1.  A  bequest  commencing—"  First  of  all,I  give,"  etc.,  followed  by  others  commenc- 
ing successively  with  the  word  *'  next,"  does  not  take  precedence  of  the  suc- 
ceeding ones.  Everett  v.  Carr,  325. 

2.  A  testator  bequeathed  to  Emmeline  Thomas,  *'  during  her  natural  life,  the  sum 
of  $5,000  to  purchase  a  homestead,  house,  or  place,  where  she  with  her  sisters, 
Cather  and  mother,  if  she  so  eleoil  to  live,  may  reside  during  her  natural  life;" 
and  concluded  the  item  as  follows :  **  Having  assigned  to  Emmeline,  Mary,  and 
Anna  Thomas,  or  one  of  them,  a  policy  of  insurance  on  my  life,  the  money  col- 
lected therefrom  will  constitute  a  fUnd  for  the  purchase  of  homestead,  etc., 
and  must  be  so  considered  as  so  much  in  payment  of  bequest  to  Emmeline^  Ida. 
ry,  and  Anna."  After  the  testator's  decease,  Emmeline  and  her  sisters  received 
$7,500  on  the  policy.  Held^  That  the  sum  received  must  be  deducted  from  the 
legacies  to  them.  P>. 

3.  A  bequest—"  I  also  give  and  order  paid  to  "  a  legatee  named,  '*  the  sum  of  $lfiO0 
per  annum  so  long  as  she  may  live,  for  her  use  for  charitable  objects  and  pur- 
poses," is  valid;  and  when  once  paid  by  the  executors,  their  responsibility  in  re- 
lation thereto  has  ceased.  P>. 

4.  When  the  amount  of  a  legacy  is  left  blank  in  the  will,  the  bequest  is  void.   lb, 

5.  The  clause—'*  to  my  present  attendant  physician,  to  aid  in  the  education  of  his 

children,"  can  apply  to  the  physician  only  who  was  attendant  at  the  date  of 
the  will.  lb. 

6.  After  making  a  bequest  to  a  man  and  his  wife  specifically  named,  the  will  con- 
tinued,—" This,  together  with  the  sale  of  the  dwelling-house,  will  yield  support, 
nothing  more;  but  I  give  and  bequeath  to  him  and  her  a  further  sum  of  $2,500 
for  them  to  use  for  charitable  purposes,  not  debarring  them  from  its  use,  or 
such  part  as  they  choose  to  use,  should  they  actually  need  it  for  their  own  com. 
fort,— to  be  left  by  will  for  charitable  purposes,  at  their  decease,  if  not  used 
for  charitable  purposes  while  living,"  Heldt  That  the  bequest  of  the  $2,600 
was  valid,  and  that  the  disposition  of  it  was  entirely  subject  to  their  control. 

Jb. 

7.  A  bequest  to  certain  masonic  lodges  named  of  a  specific  sum  "  for  charitable 
purposes,"  is  valid,  when  such  lodges  are  incorporated  and  authorized  by  their 
charter  to  take  and  hold  for  charitable  and  benevolent  uses  real  and  personal 
estate  to  an  amount  exceeding  that  of  the  legacy.  lb. 
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8.  A  bequest  of  certain  specific  sums  to  several  persons  named  "  in  trust,  to  be 
used  purely  and  solely  for  charitable  purposes,— for  the  greatest  relief  of  human 
suffering,  human  wants,  and  for  the  good  of  the  greatest.n umber,"  is  a  yalid 
bequest  for  charitable  uses.  lb. 

9.  After  giving  certain  specific  sums  to  three  masonic  lodges  **  for  charitable  pur. 
poses,"  and  certain  other  specific  sums  to  certain  individuals  named, "  to  be 
used  purely  and  solely  for  charitable  purposes,"  the  will  continued,—"  but  no 
part  of  these  sums  donated  for  charitable  purposes  to  be  given  till  provision 
be  made  for  such  as  I  had  previously  made,"  ITeM,  That "  these  sums  donated 
for  charitable  purposes,"  refer  to  those  bequests  immediately  preceding.    lb, 

10.  The  only  item  in  the  testator's  will  was  of  the  following  tenor: "  First  and  final 
I  give  and  bequeath  to  my  beloved  wife, "  naming  her,  **  all  the  real  and  <>er- 
Bonal  estate  of  which  I  may  die  seized  and  possessed,  after  payment  of  all  my 
just  debts."  ITeZd,  that  there  being  nothing  in  the  will  indicating  that  the  tes- 
tator intended  to  devise  a  less  estate,  his  wife,  by  virtue  of  B.  S.  c.  74,  $  16,  took 
an  estate  in  fee-simple.  Baldwin  v.  Bean,  481. 

See  Equity,  5. 


WINDOW-GLASS. 
See  Amendmknt,  1. 

WITNESS. 

1.  Under  the  provisions  of  B.  S.  c.  82, in  the  trial  of  an  action  by  a  married  woman 
against  the  administrator  of  the  estate  of  a  deceased  person,  the  husband  of  the 
plaintiff  cannot  testify  to  facts  happening  before  the  death  of  the  defendant's 
intestate,  unless  the  latter  had  testified  in  the  case,  or  the  administrator  offers 
his  own  testimony.  Jones  v.  Simpson,  180. 

2.  Under  B.  8.  c.  82,  §  87,  the  defendant  cannot  introduce  the  testimony  of  the 
plaintiff's  intestate,  as  given  at  a  previous  trial  of  the  action,  and  then  put 
himself  upon  the  stand  as  a  witness  to  contradict  it 

Foliom  V.  Chapman,  194. 

3.  A  paper  containing  the  items  of  a  portion  of  the  account  annexed  to  the  writ, 
placed  in  the  hands  of  a  witness  on  the  stand,  called  by  the  "  legal  representa- 
tive of  a  deceased  "  party  plaintiff  for  the  sole  purpose  of  refreshing  the  wit- 
ness' memory,  is  not  so  "  used  as  evidence,"  within  the  meaning  of  B.  8.  c.  82, 
§  87,  clause  4,  as  to  authorize  *'  the  other  party  to  testify  in  relation  thereto." 

lb. 

4.  Under  the  provisions  of  B.  S.  1871,  c.  82,  in  cases  where  an  administrator  is  a 
party  and  his  intestate  has  never  testified  in  the  case,  the  adverse  party  cannot 
be  a  witness  unless  the  administrator  offers  his  own  testimony. 

Kelton  V.  ffitl,  269. 
6.  A  wife  is  a  competent  witness  against  her  husband,  or  against  him  and  another 
person  jointly,  in  the  trial  of  an  indictment  for  using  an  instrument  with  intent 
to  procure  her  miscarriage  while  pregnant  with  child.         State,  v.  Dyfr,  303. 
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6.  In  a  bill  in  equity  brought  by  the  heirs  of  a  deceased  mortgager  to  redeem  his 
mortgage,  the  defendant  is  not  a  competent  witness  to  testify,  before  a  master, 
for  what,  and  under  what  circumstances,  his  receipt  to  the  deceased  offered  in 
evidence,  by  the  plaintiff^,  was  given.  Cary  v.  Herrin,  361. 

7.  In  an  action  on  a  joint  and  several  promissory  note,  against  a  principal  and 
surety,  the  defaulted  principal  is  not  a  competent  witness,  at  common  law,  for 
the  surety  to  prove  that  after  the  note  became  due,  the  payee  for  a  valuable 
consideration  paid  by  the  principal,  extended  its  time  of  payment,  without 
the  knowledge  or  consent  of  the  surety.  Wing  v«  Andrews,  500. 


WRIT. 

1.  A  writ  against  the  master  of  a  vessel  to  recover  the  penalty  provided  in  Public 
Laws  of  1869,  c.  36,  for  the  unlawftil  use  of  a  seine  for  the  taking  of  menha- 
den or  porgies,  directing  an  attachment  of  the  vessel  and  seine,  may,  after  the 
attachment  of  such  vessel  and  seine,  be  served  upon  the  defendant  by  a  sep- 
arate summons.  Turner  v.  Friend,  290. 

2.  Such  a  writ  is  a  writ  of  attachment,  and  it  may  be  amended  upon  such  terms 
as  the  presiding  judge  deems  proper,  by  adding  a  direction  that  the  "goods 
or  estate  of"  the  defendant  be  attached.  lb. 

See  Attachment,  3.    Bevtew,  2, 4,  5, 6. 


WRITTEN  CONSENT. 
See  Way,  2. 

WRITTEN  NOTICE. 
See  Tbustee  Pkocess,  4. 

WRIT  OF  ENTRY. 
See  Real  Action. 
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